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GCWA’S AMENDED APPLICATION NO. 12-5322E

PROTESTERS RESPONSE TO GCWA’S AMENDED APPLICATION

TO THE HONORABLE COMMISSIONERS OF TECEQ:

Anthony Duke Jr. and Cindy Duke, as Protesters and Requesters show the following
grounds in support of their response:

L

Protestors show that they are an affected person by attaching hereto their 2010 irrigation
water contract as per 30 TAC § 55.256(a) and are entitled to a contested case hearing.

IL

Protestors show that they are an affected person pursuant to § TWC 11.038 RIGHTS OF
OWNERS OF LAND ADJOINING CANAL.

.

Protesters show that TCEQ shall also apply TWC § 11.147, EFFECTS OF PERMITS ON
BAYS AND ESTUARIES AND INSTREAM USES, § 11.1491 EVALUATION OF BAYS
AND ESTUARIES DATA, and § 11.152 EFFECTS OF PERMITS ON FISH AND WILDLIFE,
because the unused supply of irrigation water currently provides freshwater inflows to Chocolate
Bay, Bastrop Bay, Christmas Bay, Halls Lake, Alligator Lake, Oyster Lake, Cox Lake, Lost
Lake, Salt Lake, Wolf Lake and Nicks Lake.

-
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If GCWA’s application is approved the unused supply of irrigation freshwater will be
transferred to Galveston County bypassing the above Bay’s and Lake’s in Brazoria County.

tfully §l:mltted
G
BY: Protesters/Requesters: E LL\)r\u,y e L,L "’LLLL Wh\,‘
DATE: July 19, 2010 Anthony Duke Jr. and Cindy Duke

P.0. Box 607
Alvin, Texas 77512

Ph (281) 581- 2669

b

CC: COPY SENT TO ATTACHED LIST

o
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MAILING LIST

GULF COAST WATER AUTHORITY

CHIEF CLERKS OFFICE

DOCKET NO. 2009-0356-WR

FOR THE APPLICANT:
Robert Istre, General Manager
Gulf Coast Water Authority
3630 FM 1765

Texas City, Texas 77591

Tel:  408-935-2438, ext. 17
Fax: 409-935-4156

Sabrina Finnegan, Vice President
Chocolate Bayou Water Company
2 Paragon Dr.

Montvale, New Jersey 07645-1782

Lawrence Ballatti

Andrews & Kurth, L.L.P.
600 Travis St., Suite 4200
Houston, Texas 77002-2929
Tel:  713-220-4196

Fax: 713-238-7207

Glerm Jarvis

Law Offices of Glenn Jarvis

1801 South 2™ St., Suite 550
McAllen, Texas 78503-1353
Tel: 956-682-1660

Fax: 956-618-2660

FOR. THE EXECUTIVE DIRECTOR

Ross Henderson, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.0O. Box 13087

Austin, Texas 78711-3087

Tel:  512-239-0600

Fax: 512-239-0606

Ron Ellis, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-1282

Fax: 512-239-2214

FREEMAN f CORBET 7
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FOR PUBLIC INTEREST COUNSEL

Mr. Blas J. Coy, Jr., Attomey

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103"

P.0O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-6363

Fax: 512-239-6377

FOR OFFICE OF PUBLIC ASSISTANCE:
Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108
P.0.Box 13087

Austin, Texas 78711-3087

Tel: 512-239-4000

Fax: 512-239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resclution, MC-222
P.0.Box 13087

Austin, Texas 78711-3087

Tel:  512-239-4010

Fax: 512-239-4015

FOR THE CHIEF CLERK:

Ms, LaDonna Castafiuela

Texas Comimission bn Environmerital Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-3300

Fax: 512-239-3311

SUr7E B-loY
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REQUESTER(S):

Carolyn Ahrens

Booth Ahrens & Wekenthin PC
515 Congress Ave., Suite 1515
Austin TX 78701-3504

Paul Bork

Counsel, Legal Department
The Dow Chemical Company
1790 Building

Midland MI 48674-0001

Ben Carmine

NRG Texas Power LLC

1301 McKinney St., Suite 2300
Houston TX 77010-3031

Douglas Caroom

3711 S. MoPac Expressway
Building One, Suite 300
Austin TX 78746

Anthony & Carolyn Duke
P.O. Box 1047
Alvin TX 77512-1047

Anthony & Cindy Duke
P.0O. Box 607
Alvin TX 77512-0607

Scott Hickman

Circle H Outfitters and Charters
3218 Coral Ridge Ct

League City TX 77573-9023

Terrance J. Hlavinka
P.O.Box 1188
East Bernard TX 77435-1188

Terry Hlavinka

Terrance Hlavinka Cattle Co
P.O.Box 1188

East Bernard TX 77435-1188

Fred B. Werkenthin, Jr.

Booth Ahrens & Werkenthin PC
515 Congress Ave., Suite 1515
Austin TX 78701-3504

PO ]

Jul 19 2010 04:07pm
281 581 2231
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2010 IRRIGATION WATER CONTRACT

RICE

The Gulf Coast Water Authority (“Authority”) and Anthony and Cindy Duke J.V. (“Buyer”) do
hereby enter into an Irrigation Water Contract (“Contract™) on tract(s) of “Land” as described in
Exhibit “A” attached hereto. '

Section 1. The water supplied by the Authority to the Buyer under this Contract shall only be
used for the irrigation of rice crops.

Section 2. The Authority agrees to make water available in accordance with this Agreement to
the Buyer during the course of the crop-growing season March 15, to September 15, 2010. If the
system is capable of water delivery before or after the stated dates, the Authority will use its best
efforts to make water available.

Section 3. Cost of Water

a. The cost of the water will be $45.36 (Forty-five Dollars and thirty-six cents) per acre foot of
water. A factor of 2.10 (Two point One Zero) will be applied to the cost per acre-foot to derive a
cost of $95.25 (Ninety-Five Dollars and Twenty-Five Cents) per acre watered.

b. Cost of First Crop Water Service.

Water including first flush Base Price

Each additional flush 20 % of Base Price
Water leveling 35 % of Base Price
Water planting 35 % of Base Price
Water tilling/planting 50 % of Base Price

c. The Base Price for Second Crop rice will be the same as the Base Price set for First Crop rice
as determined by Section 3.a.

d. Cost of Second Crop Water Service
The total cost of water for Second Crop shall be the certified acreage placed in second crop
times 35% of Base Price. Should the Buyer waste water during any phase of Second Crop
growing season, in the sole opinion of the Authority, the cost of water will be at the full Base
Price.
e. The Buyer is obligated to pay to the Authority the full cost for each water service, once a
Water Order has been initiated, whether water is taken in full or not.

Section 4. The Buyer will notify the Authority by executing a Water Order at least 72 (Seventy-
Two) hours before water service is required. The Authority will use its best effort to provide the
water service at the time requested. The Authority will determine and control the rate of flow for
each water service. Cancellations for Water Orders will be accepted at the discretion of the
Authority.

Should a Buyer require water service in less than 72 (Seventy-Two) hours, a fee of $250
{Two Hundred Fifty Dollars) will be charged for that service. Should a Buyer require the water
services outside the scheduled working hours of the Authority, the Buyer will be charged at the
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rate of $30 (Thirty Dollars) per hour for holding a Waterman over with a minimum charge of
$60 (Sixty Dollars).

Should a Buyer require water service that requires the Authority to call out a Waterman, the
Buyer will be charged $ 50 (Fifty Dollars) per hour with a minimum charge of $200 (Two
Hundred Dollars).

All overtime which exceeds 30 (Thirty) minutes will be charged a full hour.

Section 5. If replacement is required for water drained from the Land by the Buyer without
permission of the Authority, the Buyer shall pay to the Authority twice (2) the Base Price per
acre for replacement water.

Section 6. Payments under this Contract are due and payable in the office of the Authority on
the date the rice is sold. Payments received after NOVEMBER 1st shall accumulate interest
at the rate of eighteen percent (18%) until payment is received. The Buyer will execute a
Security Agreement, UCC-1 Financing Statement, and Assignment of Payment, if requested by
the Authority, whereby the Buyer grants to the Authority a security interest and guaranteed
payment for water supplied under this Contract through the proceeds of the sale of said rice crop.
These security agreements will serve to insure payments required to be made by this Contract.

The Authority will not enter into any future Contracts for water services until all accounts
have been paid and settled in their entirety.

Section 7. The Buyer recognizes the need for conservation of water and agrees that, should
wasteful practice or loss of water occur the Authority shall have the right to suspend water
service until satisfactory corrective measures are enacted.

The Buyer will be held responsible for repairing all leaks within his watering system in a
timely manner. To avoid penalty the Buyer must repair a leak in the system within twenty-four
(24) hours after being notified of the leak by the Authority. If the leak is not repaired within the
allotted time, the water service will be terminated and will not be restored until the leak is
repaired. A fee of two hundred dollars ($200) will be charged to restore service.

It may be that a lateral owned by others provides service to more than one Buyer. The
Authority will not be obligated to determine who is responsible to maintain the lateral. Should a
leak develop in that lateral, all Buyers receiving service from that lateral will be notified of the
leak. If the leak is not repaired within the allotted time, water service to all those Buyers will be
interrupted. The fee to restore water service will be prorated between all the Buyers served by
the lateral.

Section 8. The Authority requires fifteen (15) working days to process a Contract. The
Authority is not obligated to supply water service until three (3) days after the Authority or
Buyer signs the Contract, which ever is later.

Section 9. The Buyer is obligated to furnish to the Authority a copy of the certified planted
acreage from the Consolidated Farm Service Agency (CFSA) fifteen (15) days after the
certification of his acreage and no later than July 1, 2010. Should the Authority have to obtain
this CFSA acreage certification after the 1st of July, a fee of two hundred fifty dollars
($ 250) will be charged for each tract of Land.

Section 10. The Authority will charge the Buyer for the fees to file and release liens with the
Secretary of State of the State of Texas.

S:\David Sauer\Farmers\20102010 Anthony & Cindy Duke J.V. Contract.doc
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Section 11. The Authority shall never be liable to the Buyer for failure to make water available
to the Buyer as provided in this Contract when such failure is caused by drought, flood,
mechanical failure, fire, wind storm, strike or other labor problems, sabotage, explosion, act of
God or other events beyond the control of the Authority. The Authority is not obligated to make
releases from any stored water it may have to supply water under this Contract.

Section 12.  Address of the Authority:
Gulf Coast Water Authority
3630 Highway 1765
Texas City, Texas 77591-4824
Address of Buyer:
Anthony & Cindy Duke, J.V.

PO Box 607
Alvin, TX 77512

DATED AND SIGNED this | 3" day of May, 2010.

GULF COAST WATER AUTHORITY “BUYER”

C a2

Robert Istre
General Manager

S:\David Sauer\Farmers\2010\2010 Anthony & Cindy Duke J.V, Coatract.doc
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July 19, 2010

TO: (512) 239-3311
TEXAS COMMISION ON ENVIROMENTAL QUALITY {TCEQ)

TO: Ms. LaDonna Castenuela, Chief Clerk

8 PAGES INCLUDING THIS COVER

RE: TCEQ DOCKET No, 2009-0356-WR
APPLICATION No. 12-5322E to Amend Certificate of Adjudication No. 12-5322
of Gulf Coast Water Authority

Dear Ms. Castenuela,

Please file PROTESTORS RESPONSE with attachments thereto, consisting of 7 pages to file.

From Anthony Duke Jr. and Cindy Duke / Protestors-Responders



