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MAILING LIST

Chocolate Bayou Water Company / Gulf Coast Water Authority
: Certificate of Adjudication No. 12-5322

FOR THE APPLICANT:

Robert Istre, General Manager
Gulf Coast Water Authority
3630 Farm-to-Market Road 1765
Texas City, Texas 77591-3677

Lawrence L. Bellatti
Andrews & Kurth, LLP

600 Travis Street, Suite 4200
Houston, Texas 77002-2929

Sabrina Finnegan, Vice President
Chocolate Bayou Water Company
3 Paragon Drive

Montvale, New Jersey 07645-1725

Glen Jarvis

Law Offices of Glenn Jarvis
International Bank B

1801 South 2™ Street, Suite 550
McAllen, Texas 78503-1353

FOR THE EXECUTIVE DIRECTOR.

Ross W. Henderson, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Kellye M. Rila, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division MC- 160

P.O. Box 13087

Austin, Texas 78711-3087

FOR OFFICE OF PUBLIC ASSISTANCE:

Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance MC-108

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL:

Blas I. Coy, Jr., Attorney

Texas Commlssmn on Env1ronmental Quality
Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK:

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087

PROTESTANTS/INTERESTED PERSONS:

See attached list.




JASON AFINOWICZ

TCB INC

STE 101W

5757 WOODWAY DR
HOUSTON TX 77057-1514

1 @

CAROLYN AHRENS

BOOTH AHRENS & WERKENTHIN PC
STE 1515

515 CONGRESS AVE

AUSTIN TX 78701-3504

KIMBERLY M ALLEN
930 BLUE WATER HWY
SURFSIDE BEACH TX 77541-9198

ROBERT N BALCELLS
STE 500

9801 WESTHEIMER RD
HOUSTON TX 77042-3950

RUBEN R BARRERA
111 CONGRESS AVE STE 2300
AUSTIN TX 78701-4061

BILLY BEICKER
12415 1/2 ROY RD
PEARLAND TX 77581-7989

MR LARRY BEUHLER
CITY OF ALVIN

216 W SEALY ST
ALVIN TX 77511-2341

TOM C BIELSTEIN
200 W 2ND ST
FREEPORT TX 77541-5773

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES
POBOX 2910

AUSTIN TX 78768-2910

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES
122 EMYRTLE ST

ANGLETON TX 77515-4739

THE HONORABLE DENNIS BONNEN & MR MIKI
PO BOX 2910
AUSTIN TX 78768-2910

PAUL BORK DOW CHEMICAL - TEXAS OPERAT]
THE DOW CHEMICAL COMPANY

1790 BUILDING

MIDLAND MI 48674-0001

CORRIE BOWER
21017 COUNTY ROAD 171
ANGLETON TX 77515-8903

J CURTISS BROWN JR

STE 4005

123 ROSENBERG ST
GALVESTON TX 77550-1494

KEN BURKETT

BC GROUNDWATER CONSERVATION DIST
2407 LYNN DR

PEARLAND TX 77581-3912

BEN CARMINE

NRG TEXAS POWER LLC
POBOX 4710

HOUSTON TX 77210-4710

DOUGLAS CAROOM
STE 1700

816 CONGRESS AVE
AUSTIN TX 78701-2442

ANN CHAFFIN
11166 FM 521 RD
ROSHARON TX 77583-5114

OM CHAWLA

H-GAC

3555 TIMMONS LN
HOUSTON TX 77027-6440

JUSTINE M CHERNE

ALLEN BOONE HUMPHRIES ROBINSON LLP
3200 SOUTHWEST FWY STE 2600

HOUSTON TX 77027-7537

LYN CLANCY ASSOC GEN COUNSEL
LCRA

H424

PO BOX 220

AUSTIN TX 78767-0220

DARRIN M COKER & TOM REID
3519 LIBERTY DR
PEARLAND TX 77581-5416

FRED COOGAN
5602 TERWILLIGER WAY
HOUSTON TX 77056-2607

NORMA COOGAN
5602 TERWILLIGER WAY
HOUSTON TX 77056-2607

MARY ANN DAIGLE & JAMES D YARBROUGH
123 ROSENBERG ST
GALVESTON TX 77550-1494

ANTHONY & CAROLYN DUKE
PO BOX 1047
ALVIN TX 77512-1047

ANTHONY & CINDY DUKE
PO BOX 607
ALVIN TX 77512-0607

ANTHONY DUKE JR

PO BOX 607

ALVIN TX 77512-0607

STROM DUKE
PO BOX 393
ROSHARON TX 77583-0393

JASON FLUHARTY

NRG TEXAS POWER LLC
POBOX 4710

HOUSTON TX 77210-4710




JASON FLUHARTY

NRG TEXASLP

1301 MCKINNEY ST
HOUSTON TX 77010-3031

JACKO GARRETT
PO BOX 603
DANBURY TX 77534-0603

SCOTT & TONI HAIRSTON
BOX 140

6728 COUNTY ROAD 208
DANBURY TX 77534-8833

ERIC HALL

STE 400

10777 WESTHEIMER RD
HOUSTON TX 77042-3455

PATRICK HENRY MAYOR
CITY OF ANGLETON

904 CANNAN DR
ANGLETON TX 77515-3308

SCOTT HICKMAN CAPTAIN

CIRCLE H OUTFITTERS AND CHARTERS
3218 CORAL RIDGE CT

LEAGUE CITY TX 77573-9023

TERRANCE J HLAVINKA
PO BOX 11838
EAST BERNARD TX 77435-1188

TERRY HLAVINKA

TERRANCE HLAVINKA CATTLE CO
PO BOX 1188

EAST BERNARD TX 77435-1188

ROBERT ISTRE GENERAL MANAGER
GULF COAST WATER AUTHORITY
3630 FM 1765

TEXAS CITY TX 77591-3677

DAVID W KOCUREK DIR OF PUB WORKS
CITY OF ALVIN

1100 W HIGHWAY 6

ALVIN TX 775117648

TN

CATHY LANEY
BRAZORIA COUNTY PCT 2
21017 COUNTY ROAD 171
ANGLETON TX 77515-8903

BARBARA LAWRENCE CITY SECRETARY
CITY OF GALVESTON

PO BOX 779

GALVESTON TX 77553-0779

CHARLES LECOMPTE
PO BOX 253
DANBURY TX 77534-0253

JERRY LOCKE
RICETEC, INC.

1225 FM 2917 RD
ALVIN TX 77511-9036

JIMMY MCCORNICK
JCM FARMS INC
111 W ADOUE ST
ALVIN TX 77511-2401

MICHAEL F MILLER
PO BOX 779
GALVESTON TX77553-0779

MIKE O'DAY
3905 EPEAR ST
PEARLAND TX 77581-4262

MELANIE OLDHAM
CITIZENS FOR CLEAN AIR
316 COUNTY ROAD 893
ANGLETON TX 77515-94838

WATER IN BRAZO]

THE HONORABLE DONALD "DUDE" PAYNE
BRAZORIA COUNTY COMMISSIONER

PO BOX 993A

CLUTE TX 77531-0998

WILFRED PELTIER

STE 300

209 E MULBERRY ST
ANGLETON TX 77515-4746
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SHERILYN PLENTL
STE290 ' '

111 ELOCUST ST BLDG A-29
ANGLETON TX 77515-4642

SHERRY PLENTL

BRAZORIA CO GROUNDWATER CONS DIST
1101 WESTERN AVE

ANGLETON TX 77515-4257

TOM REID MAYOR

CITY OF PEARLAND

3519 LIBERTY DR
PEARLAND TX 77581-5416

MARY RUTH RHODENBAUGH
BRAZORIA CO

2005 COUNTY ROAD 347
BRAZORIA TX 77422-8074

DAVID SPOOR
717 COTHARN DR
ANGLETON TX 77515-3313

JOHN SPOOR

SPOOR FARMS

11 CAYCT

ANGLETON TX 77515-3801

RICHARD E TILLMAN BRAZORIA COUNTY EXI
SEA GRANT MARINE ADVISORY SERVICE
21017 COUNTY ROAD 171

ANGLETON TX 77515-8903

ARTHUR H VELASQUEZ
PO BOX 983
ROSHARON TX 77583-0983

BILL WALKER
1104 OAK PARK DR
ANGLETON TX 77515-7868

MARK WALKER

NRG TEXAS

#360

1001 CONGRESS AVE
AUSTIN TX 78701-5000




JOHN D WARREN
816 CONGRESS AVE STE 1700 °
AUSTIN TX 78701-2643

FRED B WERKENTHIN JR

BOOTH AHRENS & WERKENTHIN PC
STE 1515

515 CONGRESS AVE

AUSTIN TX 78701-3504

MICHAEL WOLLAM
2800 OWEN ST
ALVIN TX 77511-3739

JERI YENNE CRIMINAL DIST ATTY
BRAZORIA COUNTY

STE 408A

111 ELOCUST ST

ANGLETON TX 77515-4642



N



OGN
APPLICATION BY CHOCOLATE § BEFORE THE TEXAS
BAYOU WATER COMPANY/ GULF §
COAST WATER AUTHORITY TO § COMMISSION ON
AMEND CERTIFICATE OF §
§

ADJUDICATION NO. 12-5322 ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO COMMENTS

The Executive Director of the Texas Commission on Environmental Quality (TCEQ) files this
Response to Comments made at the January 25, 2007 public meeting on the Chocolate Bayou
Water Company (CBWC) /Gulf Coast Water Authority (GCWA) application No. 12-5322E (the
“application"). The Executive Director responds to the written and verbal comments made at the
meeting and received prior to that meeting.

BACKGROUND

BACKGROUND

Chocolate Bayou Water Company filed an application with the TCEQ on June 12, 2006 for an
amendment to Certificate of Adjudication No. 12-5322 to add a diversion point approximately
3.9 miles upstream of the existing diversion point on the Brazos River and to add Galveston
County as a place of use in its authorized service area in the San Jacinto-Brazos Coastal Basin.
This addition of a service area constitutes an exempt interbasin transfer to the San Jacinto-Brazos
Coastal Basin.

The application was declared administratively complete on August 24, 2006 and notice was
mailed on September 26, 2006. Fourteen requests for a public meeting were received by the
TCEQ. A public meeting was held on January 25, 2007 at 7:00 p.m. at the Angleton Recreation
Center, 1601 North Valderas Street, Angleton, Texas 77515. At the public meeting,
representatives from Gulf Coast Water Authority appeared and announced that Gulf Coast Water
Authority had purchased Chocolate Bayou Water Company and Chocolate Bayou Water
Company’s water rights. Subsequently, Gulf Coast Water Authority applied to the TCEQ to
change the ownership records for the water right. On September 25, 2007, mailed notice was
sent to water right holders and the public informing them that the application would proceed in
the name of Gulf Coast Water Authority.

The technical review for this application was complete when this Response to Comments was
prepared.




COMMENTERS
The following persons provided written or oral comment:

The Honorable Dennis H. Bonnen

The Honorable Mike O’Day

Commissioner Donald “Dude” Payne, Precinct 1, Brazoria County
Anthony Duke, Jr.

Cindy Duke

Terrance Hlavinka

Texas Gulf Bank

Tome C. Bielstein

Rice Tec

Jerry Locke

John Spoor

Brazoria County Groundwater Conservation District
Robert Balcells

Jacko Garrett

- NRG Texas

Mark Walker

Sea Grant Marine Advisory Service

Richard E. Tillman

Corrie Bowen

RESPONSE TO COMMENTS
COMMENTS FROM STATE ELECTED OFFICIALS

Comment No. 1

Representative Bonnen comments that the applicant’s statement that the amendment will be
beneficial during a drought needs scrutiny. He states that the reliability of the water supply is
only 42% during a drought and that this water will likely go to the financiers of the sale of the
water from CBWC to GCWA during a drought. Representative Bonnen requests information
regarding the impact that the transaction will have during a drought on downstream users.

Response No. 1

The Executive Director responds that this water right is a run-of-the-river right and agrees
that it may have limited availability during drought conditions. During a drought, or any
water shortage, water will go first to the most senior water rights. A senior water right
holder may exercise a “call” on those water rights junior to them in priority. For the water
rights at issue in this amendment application, CBWC was entitled to take its water before
any water right with priority dates later than February 8, 1929 for the first 40,000 acre-feet
of water, March 14, 1955 for the next 40,000 acre-feet and July 25, 1983 for the remaining




75,000 acre-feet. GCWA retained CBWC’s existing priority dates when it acquired
CBWC’s rights. Therefore, there should be no greater impact on other water rights than if
the amendment is not granted and the water stays with CBWC.

The Executive Director’s staff performed an analysis of this application and found that
adding the upstream diversion point would have a minimal impact on water rights owned
by GCWA and no impact on other water users if GCWA appropriately accounts for the
water. The draft permit requires that an accounting plan be approved by the Executive
Director prior to use of the water at the new diversion point.

Comment No. 2

Representative Bonnen comments that the Applicant has provided no evidence that it has given
consideration to future growth and future needs in Brazoria County, especially in the area south
of highway 6 and has only showed interest in the growth and in adding customers in a northern
market that the Applicant would like to serve. Representative Bonnen comments that it is vital
for Pearland’s water needs to be met, but he does not believe that denial of this application will
greatly impair Pearland’s ability to meet its water needs.

Response No. 2

The Commission and the Executive Director must review and issue applications for water
rights based only upon the statutory criteria applicable to the agency. Chapter 11 of the
Water Code, relating to water rights permitting, does not specifically allow the agency to
consider who will be supplying water in an area or who a water right owner will sell their
water to when reviewing or considering a permit unless the State or relevant Regional
Water Plan recommends this as a strategy. In this application, neither CBWC, the original
applicant, nor GCWA provided enough information for staff to analyze future growth and
future needs in Brazoria County. To the extent that these issues may relate to the public
welfare, the Commission may consider this in deciding whether to issue the permit. At a
contested case hearing, parties may raise these issues and the Administrative Law Judge
and the Commission will decide whether the issues are relevant to the application and/or
public welfare or any other criteria.

Comment No. 3

Representative Bonnen comments that GCWA is a public entity and as such, it should have done
an environmental study. Representative Bonnen requests that the TCEQ reopen the public
comment period after an environmental study has been performed.

Response No. 3:

The Executive Director responds that there is no general requirement in the Water Code
that a public entity conduct an environmental study for a water rights application. Staff
conducted an environmental review of the proposed new diversion point in accordance
with statutory requirements, particularly TWC §§ 11.147, 11.150 and 11.152. Staff found
that diversion of water from the new diversion point would result in minimal adverse
impact to the four miles of river between it and the current diversion point. Possible



impacts resulting from the exempt interbasin transfer were not reviewed pursuant to Tex.
Water Code §11.085 (v)(3). If the application is referred to the State Office of
Administrative Hearings for a contested case hearing, parties will be able to raise this or
any other issue for consideration by the Commission.

Neither Chapter 11 of the Texas Water Code nor Agency water right procedural rules
provide for reopening public comment following technical review. If all protests are not
withdrawn affected parties will be able to litigate remaining issues in the contested case
process.

Comment No. 4 ;
Representative Dennis Bonnen requests information regarding who financed the purchase of
CBWC’s water right by GCWA and information regarding who will receive the water due to
having financed the transaction.

Response No. 4

The Executive Director responds that under the Water Code, financial arrangements
regarding the sale of water rights are not a factor that must be considered in determining
whether a requested water right amendment should be granted. This information was not
submitted as part of the application and was not considered during technical review of the
application.

Comment No. 5

Representative Bonnen requests that a clear statement be made on the record from the
Commission regarding what the substance of this permit amendment will be. Representative
Bonnen believes that the significance of this permit is that GCWA cannot move the water to
Galveston County without this permit amendment. Representative Bonnen requests a statement
on the record that without the amendment, the water must stay in Brazoria County.

Response No. 5

The Executive Director responds that the original certificate authorized use of the water in
Brazoria and Fort Bend Counties in the Brazos River Basin and the San Jacinto-Brazos
Coastal Basin. The certificate was later amended (12-5322C) to add Harris County,
located in the San Jacinto River Basin, to the previously authorized places of use. The
current amendment requests that Galveston County in the San Jacinto-Brazos Coastal
Basin be specifically added as a place of use. If the amendment is not granted, the water
must be used in accordance with the existing terms and conditions of the certificate, which
does not include use in Galveston County.




Comment No. 6

Representative Bonnen comments that GCWA does not have the power of eminent domain
outside of Galveston County, nor may they use the power over any other provider of water in
Galveston County unless their enabling legislation has been amended.

Response No. 6:

Gulf Coast Water Authority’s enabling legislation can be found in H.B. 1172 of the 59"
Legislature. Section 3 of that law states that the Galveston County Water Authority
(GCWA’s previous name) shall not have the power of eminent domain outside of Galveston
County and that GCWA may not use the power as to all or any part of the water supply,
property, works or facilities of any one engaged in the business of supplying water in
Galveston County except that GCWA is not restricted from using the power to acquire
necessary crossing easements and rights-of-way.

Comment No. 7

Representative Bonnen comments that the City of Surfside has had salt water intrusion into their
water supply and asks what impact the approval of the permit would have on the City of Surfside
regarding salt water intrusion and asks whether salt water intrusion will occur in other coastal
communities in Brazoria County as a result of the permit approval.

Response No. 7

The Executive Director responds that staff review of the application indicates there would
be no greater impact on downstream flows under the conditions proposed in the
amendment than would have existed if the water right was fully used under its currently
authorized conditions. Therefore, salt water intrusion into water supply systems cannot be
affected as a result of this application.

Comment No. 8
Representative Bonnen comments that the County should be allowed to be a contestant in the
contested case hearing should they so choose.

Response No. 8:

The Executive Director responds that the Commission will consider any hearing requests
filed with the agency, and will decide whether the requestors are affected persons and
whether to grant or deny those hearing requests at an open meeting. If the Commission
grants one or more hearing requests, the application will be sent to the State Office of
Administrative Hearings for a contested case hearing.



Comment No. 9

Representative Bonnen comments that energy production and shortfalls are currently a big issue
and approval of the permit could have a significant impact on the supply of energy in the
ERCOT grid and in this region. Correspondence with the Public utility Commission (PUC) is
necessary to thoroughly investigate this issue.

Response No. 9

The Executive Director responds that TCEQ staff analyzed the application for effects on
other water rights and found that moving the diversion point should have no greater
impact on other water users, including existing power plants, so long as GCWA
appropriately accounts for the water. The recommended draft permit requires that an
accounting plan be submitted by GCWA and approved by the Executive Director prior to
use of the water at the new diversion point.

TCEQ staff met with staff of the PUC on February 26, 2007. The ERCOT power grid is a
network for electrical power distribution that covers most of the state of Texas and
practically all of the major population centers. The ERCOT grid allows electrical power to
be generated anywhere with in the grid area and supplied to any other grid area.
Complete loss of power from the NRG Parrish Power Plant would have a significant
negative impact on available power to the ERCOT grid. PUC staff does not have
information on the amount of cooling water needed to generate a given amount of electrical
power. The availability of an adequate supply of cooling water would be a factor in
location of a new power plant. PUC staff did not know of a situation where the lack of
available cooling water had led to a rejection of a purposed power plant site.

Comment No. 10
Representative Mike O’Day comments that he is concerned about downstream uses not having
enough water and specifically is concerned about sustaining downstream aquaculture.

Response No. 10

The Executive Director responds that staff’s analysis of the application indicates that
moving the diversion point should have no impact on other water users if GCWA
appropriately accounts for the water. The recommended draft permit includes special
conditions requiring GCWA to submit an accounting plan prior to diversion of water at
the upstream point. The accounting plan is subject to the approval of the Executive
Director.

Comment No. 11
Representative O’Day asks how CBWC will regulate the amount of water that is moved to
another basin under the permit amendment. He does not want to see water leave the basin.

Response No. 11
The Executive Director responds that the recommended draft permit includes special
conditions requiring GCWA to submit an accounting plan prior to diversion of water at




the new upstream diversion point. The accounting plan must account by priority date,
diversion rate, restrictions and authorization number for all water diverted by GCWA at
the upstream point pursuant to all of GCWA’s authorizations to divert water at that point.
Further, the accounting plan is subject to the approval of the Executive Director.

The Executive Director also responds that the request for an exempt interbasin transfer
will be processed in accordance with statutory law governing interbasin transfers and
TCEQ rules. The review of an exempt interbasin transfer is limited by statute.

Comment No. 12
Representative O’Day comments that he is concerned whether the City of Pearland will have an

opportunity to take the water being transferred.

Response No. 12 .

The Executive Director responds that which entity will be supplying water in an area or
who a water right owner will sell their water to is not a factor when reviewing or
considering a permit unless the State or relevant Regional Water Plan recommends this as
a strategy. ‘The Executive Director did not consider who would be the end user of the
water when determining whether to recommend that the permit be issued.

IMPACTS ON FARMERS/RANCHERS

Comment No. 13

Commissioner Donald “Dude” Payne, Precinct 1 of Brazoria County (Commissioner Payne) is
concerned that rice farmers will lose their water. Anthony Duke, Jr. and Cindy Duke (the
Dukes) are concerned that neither CBWC nor GCWA will continue selling rice irrigation water
to its present and future customers in Brazoria County from the Juliff Pumping Plant and present
canal system and that in the future irrigation water from Brazoria County will be transferred to
other counties for monetary reasons. They ask whether TCEQ will provide oversight and
implement safeguards to prevent this from happening.

Response No. 13

The Commission and Executive Director must review and issue applications for water
rights based on the statutory criteria applicable to the agency. The entity supplying water
in a particular area to specific customers in the future is not a factor which is considered in
determining whether a permit should be issued, unless the State or relevant Regional
Water Plan recommends this as a strategy. The TCEQ’s jurisdiction is limited to its
statutory authority. Chapter 11 of the Water Code, relating to water right permitting, does
not allow the agency to consider economic loss when reviewing or considering a permit.

However, one requirement of an application for a water right is that it not be detrimental
to the public welfare. The Executive Director does not believe that this application is
detrimental to the public welfare because the application is for a beneficial use and is
allowed by the Water Code. However, if the application is referred to a contested case
hearing, the commenters can raise any issue they believe bears on the public welfare.



Comment No. 14

The Dukes, Rice Tec, Jerry Locke and John Spoor comment that granting this application to
" amend the certificate will be economically devastating to rice farmers on this canal system. The
Dukes also comment that the application will adversely impact cattle ranchers who depend on
CBWC water. Terrance Hlavinka and Terrance Hlavinka Cattle Company (Mr. Hlavinka)
comments that he is concemed about their ability, and their tenants’ ability, to use water
purchased from the CBWC to produce rice and other crops on their farms. Texas Gulf Bank and
Tome C. Bielstein state that they are concerned about how the sale and transfer of the water
system to Gulf Water Company will affect the agricultural and industrial future of Brazoria
County.

Response No. 14

The Executive Director recognizes the importance of this water to the rice farmers and
other users of the water on the canal system. Further, The Executive Director responds
that the entity supplying contract water in an area to meet water user needs is not a factor
which must be considered in determining whether a permit should be issued, unless the
State or relevant Regional Water Plan recommends this as a strategy. The TCEQ cannot
consider impact on the economy of an area in water rights permitting except as it may bear
on the public welfare. Also, see response to Comment No. 13.

WATER AVAILABLITITY

Comment No. 15

Commissioner Payne comments that this application will give Galveston County a chance to get
a third to more of the water. Nearby cities are putting in municipal utility districts (MUDs) and
using ground water, but in the future these cities are going to need this surface water.
Commissioner Payne believes this water should not be allowed to leave Brazoria County.

Response No. 15

See response to Comments 5, 11, and 13. The Executive Director further responds that
which entity will be supplying water to an area in the future is not a factor which must be
considered in determining whether a permit should be issued, unless the State or relevant
Regional Water Plan recommends this as a strategy. The transfer of water is not
inconsistent with the adopted 2006 Region H Water Plan.




CONSERVATION / LEGAL

Comment No. 16

Robert Balcells and Brazoria County Groundwater Conservation District (BCGCD) are

concerned that potential water resources will be allocated to other counties. BCGCD comments

that long-term needs of Brazoria County should be considered when deciding shifts in surface

water allocations. BCGCD also states that according to the Region H plan, growth in Brazoria

County has been significantly underestimated and there will be a population growth fifteen

percent more than expected and an accompanying underestimated demand for water resources.

BCGCD asks TCEQ to consider the impact of this water being diverted to Galveston County on

the Region H plan, specifically in 2030, when the plan projects significant inputs are to come
from the Brazos River.

Response No. 16:

The Executive Director responds that based on the adopted 2006 Region H Water Plan,
both Brazoria and Galveston Counties are projected to have water shortages and the
recommended water management strategies will satisfy the future water demands for two
counties. The 2006 Region H Water Plan also addresses the fact that water is currently
imported from Brazos River to meet the demands in Galveston County. The transfer of
water is not inconsistent with the adopted 2006 Region H Water Plan. Both GCWA and
CBWC are listed as wholesale water providers in the 2006 Region H Water Plan and the
water plan also lists recommended water management strategies for the two providers,
respectively. However, this project is not explicitly listed as a recommended strategy in the
water plan at the time.

Comment No. 17

Jacko Garrett asks for a detailed study of future use of the water by the people who would be
distributing it. He comments that there is a fiduciary duty for the Applicant to explain where the
water will be in the future.

- Response No. 17
The Executive Director responds that the applicant is not required to conduct these types
of studies by the statutes or TCEQ rules relating to water rights. See responses above.

Comment No. 18

Mark Walker Director of regulatory affairs of NRG Texas (NRG) is concerned that the
piecemeal nature of the application deprives the commission and the public from evaluating the
totality of proposed water uses.

Response No. 18 _

The Executive Director responds that he must review applications as submitted. This
application requests the addition of an upstream diversion point pursuant to Tex. Water
Code § 11.122. The application further requests authorization to add Galveston County in
the San Jacinto-Brazos Coastal Basin as a place of use for the water. The TCEQ processes



applications in accordance with Texas statutes and agency rules.

Comment No. 19

The Dukes comment that GCWA has stated that there is a permitted surplus of 72,000 acre feet
in the Chocolate Bayou and Gulf Coast Canal systems and asks why TCEQ is enteﬂalmno a
furtherance of the surplus by way of this application.

Response No. 19:

The Executive Director responds that the Texas Water Code requires a water right holder
to submit a Water Conservation and Drought Contingency Plan and show that it is
beneficially using the water. The 2005 Water Conservation and Drought Contingency Plan
submitted by GCWA was reviewed for administrative sufficiency for Wholesale Water
Suppliers. The submitted plan meets the minimum requirements for wholesale water
suppliers as defined in the TCEQ Rules, Title 30 TAC Chapter 283. Based on long term
water planning information included in the 2006 Region H Water Plan, GCWA is
considered to have a projected water shortage in 2060. Based on the adopted 2006 Region
H Water Plan, both Brazoria and Galveston Counties are projected to have water
shortages and the recommended water man‘loement strategies will satisfy the future water
demands for two counties.

Comment No. 20 :

Sea Grant Marine Advisory Service and Richard E. Tillman (Sea Grant) comment that they have
conducted freshwater needs assessments for Brazoria County and they are concerned about the
large volume of surface water leaving Brazoria County and the effects it will have on its
residents.

Response No. 20:

The Executive Director responds that based on the adopted 2006 Region H Water Plan,
Brazoria County is projected to have water shortages and the recommended water
management strategies listed on the 2006 Region H Water Plan will satisfy future water
demands.

Comment No. 21

Terrance Hlavincka comments that there is not an excess of water in the system which could be
moved. In 2005 he had two tenants that went out of business because CBWC could not supply
enough water and it was not a drought of record. He further states that peak time for the
treatment plant in Texas City is Labor Day and July 4™ which typically coincides with peak
times for irrigation for customers in Brazoria County. Mr. Hlavinka 1s concerned about the
amount of water available and necessary for meeting future growth in Brazoria County.

Response No. 21:

The Executive Director responds that based on the adopted 2006 Region H Water Plan, the
recommended water management strategies listed on the 2006 Region H Water Plan will
meet the future municipal water demands for Brazeria County. Futhermore, this




application is for an exempt interbasin transfer, for which TCEQ review is limited.

Comment No. 22

John Spoor comments that his water permit 5341 will be affected by the approval of the permit.
He asks whether hydrology flow studies have been done from the Chocolate Bayou water flow
meter at 1462 to determine the impact of moving 100% of the water in this permit out of

Brazoria County.

Response No. 22

The Executive Director’s staff used the TCEQ Water Availability Model (WAM) for the
Brazos River Basin, which assumes that all basin water rights divert their maximum
authorized amount, to determine whether the application affected other basin water rights.
For the change in diversion point, the results of the analysis indicate that there was no
effect on Water Use Permit 5341. In addition, Water Use Permit 5341 is located on Bastrop
Bayou in the San Jacinto-Brazos Coastal Basin. As such, this water right cannot be
impacted by an application to relocate a diversion point in the Brazos River Basin. For the
interbasin transfer, a water availability analysis is not required under Tex. Water Code
Section 11.085 because the water is already appropriated to GCWA.

ENVIRONMENT/WILDLIFE ISSUES

Comment No. 23

The Dukes, Sea Grant, and Terrance Hlavincka comment that granting this application to amend
the certificate will adversely impact the coastal areas, the coastal marshes, bays and estuaries,
and wildlife in Brazoria County. Terrance Hlavincka requests an environmental study to
determine the impact of moving water from one basin to another. Sea Grant comments
(submitted by Corrie Bowen) that the fresh water inflows to the estuaries in Brazoria County are
vitally important to sustaining in-stream and marine ecological systems in the county which are
important to the economic and social vitality of the state. Sea Grant is concerned that decreased
fresh water inflows will have a negative economic impact on crops, the seafood industry, as well
as recreation industries such as hunting and sport fishing.

Response No. 23:
The Executive Director responds that the statutes and TCEQ rules exempt this application
from an environmental review of the impacts that could result from the exempt interbasin

transfer.



OWNERSHIP/FINANCING OF THE PERMIT

Comment No. 24

The Dukes comment that Chocolate Bayou Water Company is the named applicant and asks
whether it is administratively correct for them to have no representatives present at the public
meeting. Terrance Hlavincka asks who currently owns GCWA and how the Chocolate Bayou
System purchase is being financed.

Response No. 24 v
The Executive Director acknowledges that CBWC did not have representatives at the
public meeting. Representatives from GCWA appeared at the public meeting and
announced that they had purchased Chocolate Bayou Water Company and Chocolate
Bayou Water Company’s water rights. Subsequently, an application was made to the
TCEQ to change the ownership records of the CBWC water right.

Regarding ownership of GCWA, it is a statutorily created governmental entity. The
Executive Director is not privy to the details regarding the financing of the purchase of the
Chocolate Bayou System as this information was not part of the application. Therefore,
under TCEQ statutes and rules, the information was not considered by staff during the
technical review.

INTERBASIN TRANSFER ISSUES

Comment No. 25
The Dukes comment that CBWC application amendment is not an inter-basin transfer, but it is a

trans-basin transfer.

Response No. 25

The Executive Director responds that the water code does not have definition for a “trans-
basin transfer.” This application requests the use of water in another county that is in an
adjoining coastal basin. Transfer of water from one basin to another is an interbasin
transfer. This interbasin transfer is an “exempt” interbasin transfer under Tex. Water
Code § 11.085(a) & (v) and therefore is not subject to a full Commission review. This
provision allows interbasin transfers without meeting all of the requirements of Section
11.085 if the water is going to an adjoining coastal basin.

Comment No. 26
Terrance Hlavincka asks whether Certificate 12-5322 provides any previous or current right for
Chocolate Bayou to move this water into Galveston County.

Respense No. 26

The Executive Director responds that the original certificate authorized use of the water in
the San Jacinto-Brazos Coastal Basin in which Galveston County is located. The certificate
did not specify Galveston County as a place of use.




Comment No. 27

Terrance Hlavincka comments that while coastal counties are exempt from the inter-basin
transfer law, the permit application violates the intent of current law because Fort Bend County
1s not a coastal county.

Response No. 27

The Executive Director responds that this application is to transfer water to Galveston
County. Galveston County is located in the San Jacinto-Brazos Coastal Basin, which is an
adjoining basin to the Brazos River Basin. '

This application requests to use the water within GCWA’s service area in other basins and
the transfer is exempt pursuant to Tex. Water Code §11.085 (v)(3). This provision allows
interbasin transfers without meeting all of the requirements of Section 11.085 if the water
is going to an adjoining coastal basin.

SUBSIDENCE ISSUES/RECHARGE

Comment No. 28

Robert Balcells and Brazoria County Groundwater Conservation District (BCGCD) are
concerned that long-term demands for water will outpace groundwater resources for Brazoria
County. Groundwater resources in the area are limited and are currently stressed by the
surrounding counties where there has been a lot of growth. As a result subsidence has occurred.
BCGCD is also concerned that the application will affect the recharge of the Brazoria County
aquifers
Response No. 28 ’

The Executive Director responds that this surface water right application is to add a
diversion point approximately 3.9 miles upstream of the existing diversion point and to
authorize an exempt interbasin transfer to the San Jacinto-Brazos Coastal Basin. Long
term demands for groundwater in Brazoria County, and any resulting subsidence, will be
the same regardless of the diversion point of this surface water. The transfer portion of
this application is exempt from a full review under Section 11.085 because the water is
going to an adjoining coastal basin.

The Executive Director has not performed any specific investigation into recharge of
Brazoria County aquifers. The Executive Director does recognize, in theory, that a shift in
use of surface water for agricultural irrigation in Brazoria County to municipal supply
outside of Brazoria County may have an effect on aquifer recharge in Brazoria County.
However, this application only concerns an upstream move of a diversion point that will
not have a substantial impact on aquifer recharge and an interbasin transfer that is exempt
from technical review.



IMPACTS ON ELECTRICAL POWER GENERATION

Comment No. 29

Mark Walker Director of regulatory affairs of NRG Texas (NRG) is concerned about the
impairment of its senior water rights which NRG relies upon for the operation of the W.A. Parish
power plant. Parish is the largest fossil fuel fired power plant in North America and is critical to
reliable service of electricity in the ERCOT grid. The plant represents about 5% of generation
capacity of the ERCOT grid which services most of the state. NRG comments that the proposed
amendment combines junior and senior water rights at a common diversion point, which without
an adequate accounting plan will jeopardize their senior water rights. Specifically, NRG is
concerned about what will happen in the event of a call up river of senior rights, which typically
happens when the grid needs the power the most.

Response No. 29

The Executive Director responds that staff performed an analysis of this application and
found that moving the diversion point would have no impact on other water users so long
as GCWA appropriately accounts for the water. Under its current permit, GCWA is not
required to submit an accounting plan. However, the recommended draft permit includes a
special condition requiring GCWA to submit an accounting plan for Executive Director
approval prior to diversion of water at the new upstream diversion point. The accounting
plan must account by priority date, diversion rate, restrictions and authorization number
for all water diverted by GCWA at the upstream point pursuant to all of GCWA’s
authorizations to divert water at that point. The Water Code and TCEQ rules require that
water rights be administered in accordance with the prior appropriation doctrine relating
to who can get their water first. If GCWA has violated its water rights or statutes within
the TCEQ’s jurisdiction or TCEQ rules, persons may contact the Region 12 office
(Houston) at 713-767-3500

IMPACTS ON NAVIGABLE WATERS

Comment No. 30

The Dukes comment that a reduction in water level in Chocolate Bayou will cause navigation
problems for tug-boat barge traffic and ask whether the United States Army Corps of Engineers
has been notified regarding the amendment to the application since the waters are United States
navigable waters. '

Response No. 30

The Executive Director responds that US Army Corps of Engineers review under Section
404 of the Clean Water Act is only required in cases involving the discharge of dredged or
fill material (e.g., resulting from construction or maintenance activities) into the navigable
waters of the United States. Because this proposed permit application involves neither,
review by the Corps is not required.




Respectfully Submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Mark R. Vickery, P.G., Executive Director

Robert Martinez, Director
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ss W. Henderspfi, Staff Attorney
Environmental Yaw Division
State Bar of Texas No. 24046055
P.O.Box 13087; MC 173
Austin, Texas 78711-3087
Phone: (512) 239-6257

CERTIFICATE OF SERVICE

I hereby certify that on this / 7'/ / day of Z@VZ, , 2008, a true and correct copy of
the foregoing document was filed with th%Chlef /Clerk of the Texas Commission on

Environmental Quality.

Ross Henderscﬁl
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