TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

TO: Chief Clerk DATE:

September 4, 2009

THRU: Tliana Delgado, Team Leader o B
Water Rights Permitting Team = :i

U

. . : o @

FROM: Ron Ellis, Project Manager g
Water Rights Permitting Team = =

SUBJECT:  Gulf Coast Water Authority - . =
Docket No. 2009-0356-WR = o

ADJ 5322 “

CN600566152, RN104984992 and RN104059472
Application No. 12-5322E to Amend Certificate of Adjudication No. 12- 5322
TWC §§ 11.122 and 11.085, Requiring Limited Mailed Notice

Brazos River, Brazos River Basin, San Jacinto River Basin, and San Jacinto-
Brazos Coastal Basin

Fort Bend, Brazoria, Harris, and Galveston Counties

I

The Executive Director received an application from Chocolate Bayou Water Company seeking
to amend Certificate of Adjudication No. 12-5322 pursuant to Texas Water Code §§ 11.122 and
11.085, Texas Commission on Environmental Quality Rules 30 TAC §§ 295.1, ef seq. During
the application process, Chocolate Bayou Water Company and the water rights belonging to
Chocolate Bayou Water Company were sold to Gulf Coast Water Authority.

The application was received on June 12, 2006. The application was declared administratively
complete and filed with the Office of the Chief Clerk on August 24, 2006. Notice of the
application was mailed by the Chief Clerk on September 26, 2006 to the water right holders of
record between the existing and proposed diversion points in the Brazos River Basin. A revised
notice was mailed by the Chief Clerk on September 25, 2007 to the applicant (Gulf Coast Water

Authority), interjacent owners, and the mailing list of interested parties. Multiple requests for a
contested case hearing were received.

" Because this application was declared administratively complete after September 1, 1999, the
rules in Chapter 55, Subchapter G, Section 55.250 - 55.256 apply. The Chief Clerk shall mail

ALITO

notice to the applicant, executive director, public interest counsel, and timely hearing requestors -

not later than 35 days prior to the agenda setting. Applicants, the public interest counsel, and the
executive director shall file a response no later than 23 days before agenda, and the hearing
requestors shall reply no later than nine days before agenda.

The application is now technically complete and the staff has recommended that the application
be granted based on the analysis in the technical review memos.
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- Below is the caption for this application:

Consideration of an application by the Gulf Coast Water Authority (Applicant) to add a diversion
point on the Brazos River in Fort Bend County and to add Galveston County as a place of use
within Applicant’s authorized service area in the San Jacinto-Brazos Coastal Basin via an
exempt interbasin transfer. Certificate of Adjudication No. 12-5322 authorizes Gulf Coast Water
Authority to divert and use not to exceed 155,000 acre-feet of water per year at a maximum
combined diversion rate of 900 cfs (405,000 gpm) from the Brazos River, Brazos River Basin,
for municipal, industrial, and agricultural (irrigation) purposes within the owner's service area in
Fort Bend, Brazoria, and Harris Counties in the Brazos River Basin, San Jacinto River Basin,
and San Jacinto-Brazos Coastal Basin pursuant to an exempt interbasin transfer. Applicant seeks
to amend the Certificate to add a diversion point approximately 3.9 miles upstream of the
currently authorized point on the east bank of the Brazos River in Fort Bend County. This

-proposed diversion point is also currently authorized by Certificates of Adjudication No. 12-
5168 and No. 12-5171, owned by the Gulf Coast Water Authority, and Certificates of
Adjudication No. 12-5166 and No. 12-5167, owned by the Brazos River Authority. Applicant
also seeks an exempt interbasin transfer pursuant to Texas Water Code §11.085(v)(3) to
authorize Galveston County as a place of use within its authorized service area in the San
Jacinto-Brazos Coastal Basin. Applicant is not requesting an increase in the diversion amount or
the diversion rate. The Commission will consider hearing requests, responses to the requests,
and replies. (Ross Henderson, Ronald Ellis)

Attached is a draft notice for you to send.

Ron Ellis, Project Manager
Water Rights Permitting Team

Enclosure

cc:  Kellye Rila, TCEQ
Lann Bookout, TCEQ
Tliana Delgado, TCEQ
Chris Loft, TCEQ
Kristin Wang, TCEQ
Justin Degrate, TCEQ
Kathy Alexander, TCEQ
Ross Henderson, TCEQ
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OF AN APPLICATION TO AMEND A VBTER RIGHTS pequgrrny
CERTIFICATE OF ADJUDICATION G

APPLICATION NO. 12-5322E

Chocolate Bayou Water Company has applied for an amendment to Certificate of Adjudication No.
12-5322 to add a diversion point upstream of the existing diversion point on the Brazos River and to
clarify the place of use by including Galveston County as a portion of the owner's service area,
thereby requesting an exempt interbasin transfer to the San Jacinto-Brazos Coastal Basin. More
information on the application and how to participate in the permitting process is given below. .

Application: Applicant, Chocolate Bayou Water Company (CBWC), P.0. Box 550, Alvin, Texas
77512-0550, seeks to amend Certificate of Adjudication No. 12-5322 pursuant to Texas Water Code
§§11.122 and 11.085 and Tekas Commission on Environmental Quality Rules 30 TAC$ 295.1, et
seq. Pursuantto TAC §295.158, notice is being mailed to the one water right holder of record with

diversion points on the Brazos River between the existing and proposed diversion points. .

Certificate of Adjudication No. 12-5322 authorizes the Owner to maintain and impotnd water n
three off-channel reservoirs (Juliff, Bonney, and Liverpool Reservoirs). Owner is further authorized -
to divert and use from the Brazos River, Brazos River Basin, not to exceed 155,000 acre-feet of
water per year for municipal, agricultural, and industrial purposes within the Owner's service area in

. Fort Bend, Brazoria and Harris Counties. Time priorityis February 8, 1929 for diversion and use of

the first 40,000 acre-feet at 400 cfs (180,000 gpm); March 14, 1955 for the next 40,000 acre-feet at
668 cfs (300,600 gpm) and July 25,-1983 for the remaining 75,000 acre-feet at 900 cfs (405,000
gpm). The diversion is subject to a special condition restricting diversion to streamflow exclusive

) of contract water released by the Brazos River Authority for downstream use.

’Th’e Certificate further authorizes the Owner to transfer water authorized from the Brazos River

Basin to the adjoining San Jacinto-Brazos Coastal Basin for municipal, agricultural (irrigation), and
industrial purposes within the Owner’s service area.

Applicant seeks to amend Certificate of Adjudication No 12-5322 to add a diversion point
approximately 3.9 miles upstream of the currently authorized point. The requested point will be on
the east bank of the Brazos River in the Thomas Barnett Grant, Abstract 7, Fort Bend County at the
diversion point authorized by Certificate of Adjudication No. 12-5168 owned by the Gulf Coast

Water Authority, at -a point bearing N 84°W, also being at Latitude 29.504°N and Longitude
95.551°W, in Fort Bend County. ' ’




No increase in the diversion amount or the diversion rate is being requested.

Applicant also seeks to specify Galveston County as a place of use in its authorized service area in
the San Jacinto-Brazos Coastal Basin. '

The ahlendment application was vreceived on Jime 12,2006, Additional information was received on
- August 1 and August 8, 2006: The application:was dstermined to be administratively complete and
filed with the Office of the-Chief Clerk on Aungust 24,2006,

PUBLIC COMMENT / PUBLIC MEETING:  Writfen public comments and requests for a public
mesting should be submitted to the Office of Chief Clerk, at the address provided in the information
sectiondbelow, byQgtober16, 2006 A publicmesting is intended forthe taking of public comment,
and is not a contested,case. hearing. -A-public meeting will be; held if the Executive Dlrectm
deten:mnes thatthere-isa s1gmﬁcant degree of ‘pubho interest inthe apphoanon

CONTESTED CASE H]Z}AR]ZNG The TCEQ may gran’c a contested case heaung .on this
application if a written hearmg request is filed by October 16, 2006. The Executive D11 ector may
_ approve the »apphcamon unless a ertten request fora con’cested case hearmg is fileds:..0x i
To reqU.est a contested‘case hearmg; you must submlt the f@llowmg (1) your name; (or for a.group or
- assciation, an.official representative); mailing address; daytime. phone numiber, and fax number; if
any; (2)- applicant's nime and permit number;- (3).the. statement "[ZAve] zequest a: eopntested case
hearing;" (4) a brief and spec1ﬁc descnphon of how you would be affected by the apphcaﬁon ma
- way not common to the general public; and (5) the losation:and distance of your property relative to
the:proposed-activitys ;Y.on hay-glso submit yousproposed: adjustments-to the application/permit
which would satisfy. your concems;; Requests for a contested case hearing must be. spbmitted in
wntmg 1o the Ofﬁce of the Chief Clerk at the address p1 QVlded in. the mformatlon sectlon below.
N T o N i T e

- Ifaheamng 1equest is ﬁled the TCEQ W111 not 1ssue the pemnt a,nd Wlll forward the apphcaﬂon and
.- hearing request to the TCEQ Comm1ss101;lers for thelr conmdelau@,n at.a soheduled Commission
mesting. - :

INFORMATION. Written hearing requests, public comments or requests for a public meeting
should be submitted to the Office of the Chigf Clerk, MC 105; TCEQ, P.O: Box 13087, Austin, TX
78711-3087; . F or information concerning, the hearing proeess, please, contact the Public, Interest
Counsel, MC 103, at the same address. Foradditional information, individual members of the
general public may contact the Office of Public Assistance at 1-800-687-4040. General information
regarding the TCEQ can be found at our web site at- www.tceq.state.tx.us. Sl desea informacion en

Espanol puede 11amar al 1-800- 687v4040

P A
i A

Issued September 26, 2006
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REVISED NOTICE - =
‘OF AN APPLICATION TO AMEND A . 2 3 o
CERTIFICATE OF ADJUDICATION = o
. L N 530
APPLICATION NO. 12-5322E L raz
| : = 9%
2 g

Chocolate Bayou Water Company applied for an amendment to Certificate of Adjudication Eo. 125%

" 5322 to add a diversion point upstream of the existing diversion point on the Brazos Riverand § .
~ clarify the place of use by including Galveston County as a portion of the owner's service are®

thereby requesting an exempt interbasin transfer to the San Jacinto-Brazos Coastal Basin. During the
processing of this application, Chocolate Bayou Water Company and the water rights belonging to
Chocolate Bayou Water Company were sold to the Gulf Coast Water Authority. This revised notice
is being provided to.identify the new applicant for this application. More information on the

application and how to participate in the permitting process is given below.

Application: Applicant, Gulf Coast Water Authority (GCWA), 3630 Highway 1765, Texas City,
Texas 77591, seeks to amend Certificate of Adjudication No. 12-5322 pursuant to Texas Water Code
§§11.122 and 11.085 and Texas Commission on Environmental Quality Rules 30 TAC §295.1, et
seq. Pursuantto TAC §295.158, notice is being mailed to the one water right holder of record with

diversion points on the Brazos River between the existing and proposed diversion points.

Certificate of Adjudication No. 12-5322 authorizes the Owner to maintain and impound water in
three off-channel reservoirs (Juliff, Bonney, and Liverpool Reservoirs). Owner is further authorized

1o divert and use from the Brazos River, Brazos River Basin, not to exceed 155,000 acre-feet of . '

water per year for municipal, agricultural, and industrial purposes within the Owner's service area in

* Fort Bend, Brazoria and Harris Counties. Time priority is February 8, 1929 for diversion and use of

the first 40,000 acre-feet at 400 cfs (180,000 gpm); March 14, 1955 for the next 40,000 acre-feet at
668 cfs (300,600 gpm) and July 25, 1983 for the remaining 75,000 acre-feet at 900 cfs (405,000
gpm). The diversion is subject to a special condition restricting diversion to streamflow exclusive
of contract water released by the Brazos River Authority for downstream use.

" The Certificate further authorizes the Owner to transfer water authorized from the Brazos River
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Basin to the adjoining San Jacinto-Brazos Coastal Basin for municipal, agricultural (irrigation),and -

industrial purposes within the Owner’s service area.

| Applicant seeks to amend Certificate of Adjudication No 12-5322 to add a diversion point

approximately 3.9 miles upstream of the currently authorized point. The requested point will be on



the east bank of the Brazos River in the Thomas Barnett Grant, Abstract 7, Fort Bend County at the
diversion point authorized by Certificate of Adjudication No. 12-5168 owned by the Gulf Coast
Water Authority, at a-point bearing N 84°W, also being at Latitude 29.504°N and Longitude
95.551°W, in Fort Bend County.

No increase in the diversion amount or the diversion rate is being requested

Applicant also seeks to specify Galveston County asa place of use in its authonzed service area in
the San Jacinto-Brazos Coastal Basm .

The amendment application was 1'eee1ved on June 12,2006. Additional information was received on

- August 1 and August 8,2006. The application was determined to be administratively complete and
filed with the Office of the Chief Clerk on August 24, 2006. Documentation of the change of
ownershlp was, received Japuary 25, 2007, The change of ownership was completed on July 27,
2007.as evidenced by a TCEQ staff memorandum.

PUBLIC COMMENT / PUBLIC MEET.[NG Wutten public comments and requests for a pubhc
mesting  were: received, in response to theipreviously filed notice. : A public mesting was held in
Angléton 'Texas on January 25 2007. A]l p1 evious timely ﬂ,led public comments will be considered
submltted to the Ofﬁce of Chlef Clerk at the address p10v1ded in the 1nformat1on sectmn below, by

October 15, 2007 . A public meeting is intended for the taking of public comment, and is not a
~ contested case:hearing. A second public mesting will be held if the Executive Director. determines
that there isa SLgmﬁeant deg1 ee of newly expressed pubhc interest in the apphcaﬂon

CON’I‘ESTED CASE HEAR]NG Sevelal mnely ﬁled 1equests for a contested case hem 111g were -
received after; the previous notice was submitted for this application. This notice. will not affect any

previous timely filed hearing requests. Those timely filed requests will be submitted to the

Cemmission for consideration. The TCEQ may grant newly filed contested case hearing requests on

this application if.a written hearing request is filed-by _October 15,2007.. The Executive Director

may not approve thesapplication without a contested case. hearing unless. all- previous timely filed

contested case hearing requests are WLthdlawn and no new timely filed contested case hearing

requests are received.

To 1equest a eontested case heaung, you must submli the followmg ) yom name (or f01 a. gr oup or
association, an official representative), mailing address, daytime phone nurber, and fax number,.if
any; (2) applicant's name and permit number; (3) the statement "[//we] request a contested case
hearing;" (4) a brief and specific description of how you would be affected by the application in a
way not common to the general public; and (5) the location and distance of your property relative to
the proposed activity. “You may also submit your proposed adjustments to the application/permit
which would satisfy your concerns. Requests for a contested case hearing must be submitted in
writing to the Office of the Chief Clerk at the address provided in the information section below.

" Ifahearing request is filed, the TCEQ will not issue the permit and will forward the application and



hearing request to the TCEQ Commissioners for their consideration at a scheduled Commission
meeting. ‘ ‘ : '

INFORMATION. Written hearing requests, public comments or requests for'a public meeting
should be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX
78711-3087. For information concerning the hearing process, please contact the Public Interest
Counsel, MC 103, at the same address. For additional information, individual members of the
general public may contact the Office of Public Assistance at 1-800-687-4040. General information -
regarding the TCEQ can be found at our web site at www.tceq.state.tx.us. Si desea informacién en
Espafiol, puede llamar al 1-800-687-4040. '

Issuéci: Septembgr 25,2007







AMENDMENT TO A
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 12-5322E ' . TYPE: §§11.122 & 11.085
Owner: - Gulf Coast Water Authority Address: 3630 Highway 1765
Texas City, Texas 77591
Filed: August 24,2006  Granted:
Purpoée: Municipal, Industrial, and Counties:  Fort Bend, Brazoria, Harris,
: Agricultural (Irrigation) - and Galveston
Watercourse: Brazos River : Watershed: Brazos River Basin, San

Jacinto River Basin, and San
Jacinto-Brazos Coastal Basin

WHEREAS, Gulf Coast Water Authority (Owner or Applicant), is authorized to divert and |
use not to exceed 155,000 acre-feet of water per year a maximum combined diversion rate of 900 cfs
(405,000 gpm) from the Brazos River, Brazos River Basin, at a point in the Williath Pettus Grant,
Abstract No. 68 in Fort Bend County, for municipal, industrial, and agricultural (irrigation) purposes
within the Owner's service area in Fort Bend, Brazoria, and Harris Counties in the Brazos River
Basin, San Jacinto River Basin, and San Jacinto-Brazos Coastal Basin pursuant to an exempt
interbasin transfer; and ' ' :

WHEREAS, Owner is also authorized to maintain three off-channel reservoirs known as
Juliff, Bonney, and Liverpool Reservoirs in Fort Bend and Brazoria Counties and impound therein a
combined maximum of 864 acre-feet of water for industrial purposes and subsequent agricultural -
(irrigation) purposes; and

WHEREAS, Owner’s time priority is February 8, 1929, for diversion and use of the first
40,000 acre-feet of water at 400 cfs (180,000 gpm); March 14, 1953, for the next 40,000 acre-feet of
water at 668 cfs (300,600 gpm); and July 25, 1983, for the remaining 75,000 acre-feet of water at
900 cfs (405,000 gpm); and '

WHEREAS, the maximum authorized combined diversion rate is 900 cfs (405,000 gpm); and
WHEREAS, diversion of the water authorized with time priorities of March 14, 1955 and

July 25, 1983 is subject to a special condition restricting diversion to specific minimum streamflows
exclusive of contract water released by the Brazos River Authority for downstream use; and



WHEREAS, Applicant seeks to amend Certificate of Adjudication No. 12-5322 to add a
diversion point approximately 3.9 miles upstream of the currently authorized point on the east bank
of the Brazos River in the Thomas Barnett Grant, Abstract 7 in Fort Bend County, located at Latitude
29.504°N and Longitude 95.551°W. This diversion point is also authorized by Certificates of
Adjudication No. 12-5168 and No. 12-5171, owned by the Gulf Coast Water Authority, and
Certificates of Adjudication No. 12-5166 and No. 12-5167, owned by the Brazos River Authority;
and

WHEREAS, Applicant also seeks an exempt interbasin transfer pursuant to Texas Water
Code §11.085(v)(3) to authorize Galveston County as a place of use within its authorized service
area in the San Jacinto-Brazos Coastal Basin; and

WHEREAS, no increase in the diversion amount or the diversion rate is being requested; and

WHEREAS, the Texas Commission on Environmental Quality finds that jurisdiction over the
application is established; and

WHEREAS, the Executive Director recommends that special conditions be included in the
amendment; and

WHEREAS, 10 hearing requests were received; and

WHEREAS, the Commission has complied with the requirements of the Texas Water Code
and Rules of the Texas Commission on Environmental Quality Commission in issuing this
amendment;

NOW, THEREFORE, this amendment to Certificate of Adjudication No. 12-5322,
designated Cettificate of Adjudication No. 12-5322E, is issued to the Gulf Coast Water Authority,
subject to the following terms and conditions: '

1. USE

In addition to the currently authorized place of use, Owner is also authorized an exempt
interbasin transfer to use the 155,000 acre-feet of water per year in Galveston County, within
it's authorized service area, in the San Jacinto-Brazos Coastal Basin.

2. DIVERSION

In addition to the authorization to divert water at a point on the Brazos River in the William
Pettus Grant, Abstract No. 68 in Fort Bend County (Diversion Point 1), Owner is also
authorized to divert water from a point on the east bank of the Brazos River in the Thomas
Barnett Grant, Abstract 7, Fort Bend County, located at Latitude 29.504°N and Longitude
95.551°W (Diversion Point 2). This diversion point is also authorized by Certificates of
Adjudication No. 12-5168 and No. 12-5171, owned by the Gulf Coast Water Authority, and
Certificates of Adjudication No. 12-5166 and No. 12-5167, owned by the Brazos River
Authority.

2 of4



PRIORITY

A. Time priority for diversion and use from Diversion Point 1 is February 8, 1929, for
diversion and use of the first 40,000 acre-feet of water at 400 cfs (180,000 gpm);
March 14, 1955, for the next 40,000 acre-feet of water at 668 cfs (300,600 gpm); and
July 25, 1983, for the remaining 75,000 acre-feet of water at 900 cfs (405,000 gpm).

B. Time priority for diversion and use of water from Diversion Point 2 is the same as
Diversion Point 1, except that it is junior in time priority to the interjacent water
rights between that point and Diversion Point 1 and to the existing water rights at
those points, as those rights existed on August 24, 2006, the filing date of this
amendment. -

CONSERVATION

Owner shall implement water conservation plans that provide for the utilization of those
practices, techniques, and technologies that reduce or maintain the consumption of water,
prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use of
water, increase the recycling and reuse of water, or prevent the pollution of water, so that a
water supply is made available for future or alternative uses. Such plans shall include a
requirement that in every wholesale water contract entered into, on or after the effective date
of this amendment, including any contract extension or renewal, that each successive
wholesale customer develop and implement conservation measures. If the customer intends
 to resell the water, then the contract for resale of the water must have water conservation
requirements so that each successive wholesale customer in the resale of the water is required
to implement water conservation measures.

- SPECIAL CONDITION

In addition to the special conditions already present in Certificate of Adjudication No. 12~
5322, as amended, which remain in effect:

Prior to the diversion of water at the upstream diversion point authorized in this amendment,
Owner shall apply for and be granted an amendment to this Certificate to add provisions
providing that the Owner have an approved daily accounting plan and requiring maintenance
of that daily plan. The plan must include, at a minimum, a method that accounts by priority
date, diversion rate, restrictions and authorization number for all water diverted from the
Brazos River at the upstream point pursuant to all authorizations to divert at that point. The
plan must be provided in electronic format.

30of4



This amendment is issued subject to all terms, conditions, and provisions contained in
Certificate of Adjudication No. 12-5322, as amended, except as specifically amended herein.

This amendment is issued subject to all superior and senior water rights in the Brazos River
Basin.

‘ Owner agrees to be bound by the terms, conditions, and provisions contained herein and such
agreement is a condition precedent to the granting of this amendment.

All other matters requested in the application which are not specifically granted by this
amendment are denied.

This amendment is issued subject to the Rules of the Texas Commission on Environmental
Quality and to the right of continuing supervision of State water resources exercised by the
Commission.

For the Commission

ISSUED:
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Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM

To: Ron Ellis, Application Manager July 16, 2008
Water Rights Permitting Team ‘

Through: é%:‘ ann Bookouf, Team Leader
- Surface Water Availability & Interstate Compacts Team

From: Kathy Alexander, Hydrologist

Surface Water Availability & Interstate Compacts Team
Subject: * Gulf Coast Water Authonty

ADJ5322

CN600566152

Brazos River, Brazos River Basin
Fort Bend, Hams Brazoria, Galveston Countiés

WATER AVAILABILITY ANALYSIS

Application Summary

Certificate of Adjudication No. 12-5322 authorizes Gulf Coast Water Authority (GCWA or Owner) to divert
and use from the Brazos River not to exceed 155,000 acre-feet of water per year for multiple purposes within
Fort Bend, Brazoria, and Harris Counties. The priority dates of the water are February 8, 1929 for the first
40,000 acre-feet, March 14, 1955 for the next 40,000 acre-feet and July 25, 1983 for the remaining 75,000
acre-feet. The maximum diversion rate authorized by the certificate is 900 cubic feet per second (cfs). GCWA
is also authorized to transfer water from the Brazos River Basin to the San Jacinto-Brazos Coastal Basin and - .
the San Jacinto River Basin. Several special conditions apply to the certificate including a flow restriction
applied at the USGS gage at Rosharon for the purpose of protecting downstream diverters, and a restriction

limiting diversions to streamflow exclusive of contract water released by the Brazos River Authority for
downstream use.

GCWA seeks to amend Certificate of Adjudication No. 12-5322 to add a diversion point on the Brazos River
approximately 3.9 river miles upstream of the currently authorized point. The proposed point is located ata
diversion point authorized by Certificate of Adjudication No. 12-5168, also owned by GCWA. The owner also
seeks an exempt interbasin transfer to add Galveston County in the San Jacinto-Brazos Coastal Basin as a place
of use for the authorized water. No increase in the diversion amount of the diversion rate is requested.

No Injury Analysis

Resource Protection staff recommend that the amendment contain a special condition to prevent entrainment of
aquatic organisms. Pursuant to TWC §11.085(v)(3), the request for an exempt interbasin transfer does not



Chocolate Bayou Water Company
Certificate of Adjudication 12-3322E
Brazos River Basin

Page 20f 2

require a water availability analysis. The request for addition of an upstream diversion point also does not
require a water availability analysis because the diversion of water is already authorized under Certificate 12-

5322. However, the application must be reviewed to ensure that no water rights are affected by the requested
change in location of the diversion point.

Staff modeled the application using the Full Authorization simulation of the Brazos WAM in which all water
rights use their fully authorized amounts and return flows are not included. Moving the diversion point does
not change the priority dates of Certificate 12-5322. Water diverted under the certificate can still be diverted
under those priority dates before water can be diverted by more junior water rights. Simulation results indicate
that diversions for Certificate 12-5322 are not 100% reliable at the new location. This is because the water
right is based on river flows and not reservoir storage. Staff compared the pre- and post-application reliabilities
of all water rights in the Brazos River Basin. The volume reliabilities of portions of Certificate 12- 5322 and
Certificate 12-5171 were negatively affected as a result of this application although the impact was minimal.

The two rights are also owned by GCWA.: therefore, in staff’s opinion there are no practical effects on other
water rights as a result of this application.

Conclusion

Staff can support the granting of this amendment to add an additional diversion point upstream of the existing
point and to add Galveston County to the authorized place of use so long as all existing special conditions
continue to apply and the amendment includes the recommendations of Resource Protection staff. Because of
the multiple priority dates, flow restrictions and diversion rates associated with Certificate 12-5322, and the
fact that other water rights divert at the requested diversion point under multiple priority dates and diversion
rates, staff recommends that the amendment also include the following special condition:

1. Prior to the diversion of water at the upstream diversion point authorized in this amendment, Owner
shall apply for and be granted an amendment to this certificate to add provisions providing that the
Owner have an approved daily accounting plan and requiring maintenance of that daily plan. The plan
must include, at 2 minimum, a method that accounts by priority date, diversion rate, restrictions and

. authorization number for all water diverted from the Brazos River at the upstream point pursuant to all
authorizations to divert at that point. The plan must be provided in electronic format.

Kathy AWHyd(ologist



Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM

To: Ron Ellis, Application Manager Date: December 19, 2008
Water Rights Team

Water Rights Permitting & Availability Section

Through: Chris Loft, Team Leader C’% /;p/ﬁ!
Resource Protection Team
Water Rights Permitting & Availability Section

Dakus Geeslin, Aquatic Scientist 0 - ¢ ”/?3% b
Resource Protection Team ' '
Water Rights Permitting & Availability Section

From: Justin Degrate, Aquatic Scientist 3}2/ o - ﬂ}
Resource Protection Team N
Water Rights Permitting & Availability Section

Subject: Gulf Coast Water Authority
ADJ 5322 |
CN 600539696
Brazos River, Brazos River Basin
Fort Bend, Harris, Brazoria, Galveston Counties

Environmental reviews of water right applications are conducted in accordance with §11.042,
§11.147,§11.1491, §11.150, and §11.152 of the Texas Water Code and with TCEQ administrative
rules which include 30 TAC §297.53 through §297.56. These statutes and rules require the TCEQ+to
consider the possible impacts of the granting of a water right on fish and wildlife habitat, water

quality, and instream uses associated with the affected body of water. Possible impacts to bays and
estuaries are also addressed.

‘ ENVIRONMENTAL ANALYSIS ADDENDUM

The applicant seeks to amend Certificate of Adjudication, COA No. 532210 add a diversion point on
the Brazos River approximately 3.9 river miles upstream of the currently authorized point. The
proposed diversion point is located at the diversion point authorized by COA No. 5168 owned by the
Gulf Coast Water Authority. The applicant also seeks to add Galveston County as a place of use in
the authorized service area in the San Jacinto-Brazos Coastal Basin, thereby requesting an exempt
inter-basin transfer from the Brazos River Basin to the San Jacinto-Brazos Coastal Basin. No
increase in the diversion amount or the diversion rate is requested.
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In the October 16, 2006 environmental analysis memo, Resource Protection staff recommended as a
special condition the use of screens with a mesh size of 0.25 inches or smaller on the diversion
structure at the new diversion point and to limit the maximum water velocity at the screen to 0.5 feet
per second. However, after subsequent discussions with the applicant and further review of the
application, Resource Protection staff have agreed to remove Special Condition B. The use of
screens would not be practicable to this application due to the diversion structure being in existence
prior to its inclusion as the additional diversion point for this application.

All other analyses and recommendations in the October 16, 2006 environmental memorandum
remain unchanged unless specifically addressed in this addendum.



Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM

To: David Koinm, Application Manager Date: October 19, 2006
Water Rights Team

Water Rights Permitting & Availability Section

Through: Bill Billingsley, Team Leader \\b\\‘t\ﬂ(“
' Resource Protection Team v
Water Rights Permitting & Availability Section

Wendy Gordon, Ph.D., Aquatic Scientist QQ% S w\\u\(—b
Resource Protection Team \yh

Water Rights Permitting & Availability Section

From %)i/ Joel Klumpp, Aquatic Scientist .
o% Resource Protection Team

\F,\\ Water Rights Permitting & Availability Section

Subject: Chocolate Bayou Water Company
COA 12-5322
CN 600539696
Application No. 12-5322E to Amend Certlficate of AdJudlcatlon No. 12- 5322
Brazos River, Brazos River Basin
Fort Bend, Harris, Brazoria, Galveston Counties

Environmental reviews of water right applications are conducted in accordance with §11.042,
§11.147,811.1491, §11.150, and §11.152 of the Texas Water Code and with TCEQ administrative
rules which include 30 TAC §297.53 through §297.56. These statutes and rules require the TCEQ to
consider the p0331ble impacts of the granting of a water right on fish and wildlife habitat, water '

quality, and instream uses associated w1th the affected body of water. Possible impacts to bays and
estuaries are also addressed.

APPLICATION SUMMARY

Certificate of Adjudication No. 12-5322, as amended, authorizes Chocolate Bayou Water Company,
owner, to maintain and impound water in three off-channel reservoirs (Juliff, Bonney, and Liverpool
Reservoirs) used as buffer reservoirs to facilitate pumping and efficiency, with no right to use-the
reservoirs for storage of state water other than during the irrigation season. The owner 1s further
authorized to divert and use from the Brazos River not to exceed 155,000 acre-feet (AF) of water per
annum for municipal, agricultural, and industrial purposes within the owner’s service area in Fort
Bend, Brazoria, and Harris Counties. The maximum diversion rate authorized by the certificate, as
amended, is 900 cubic feet per second (cfs). The owner is also authorized to transfer water from the
Brazos River Basin to the adjoining San Jacinto-Brazos Coastal Basin. Several special conditions
apply to the certificate, as amended, including a flow restriction applied at the USGS gage at
Rosharon for the purpose of protecting downstream diverters, and a restriction limiting diversion to
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streamflow exclusive of contract water released by the Brazos River Authority for downstream use.

The owner seeks to amend Certificate of Adjudication No. 12-5322 to add a diversion point on the
Brazos River approximately 3.9 river miles upstream of the currently authorized point. The
proposed diversion point is located at the diversion point authorized by Certificate of Adjudication
No. 12-5168 owned by the Gulf Coast Water Authority. The owner also seeks to add Galveston
County as a place of use in the authorized service area in the San Jacinto-Brazos Coastal Basin. No
increase in the diversion amount of the diversion rate is requested.

ENVIRONMENTAL ANALYSIS: INSTREAM USES

Agquatic and Riparian Habitats: According to the Handbook of Texas Online, the lower Brazos
River meanders through the coastal plain, with a total drainage area of 44,620 square miles. The
stream valleys of the river and its tributaries in this location are wide and flat. According to USGS
topographical maps, the portion of the Brazos River near the existing and proposed diversion points
is a large, meandering, high-order stream. According to satellite i imagery,' the portion of the river
between the existing and proposed diversion points supports a forested riparian zone, ranging in
width between approximately 10 and 400 meters. Photographs of the river at the pump house
provided by the applicant show the banks of the river to be vegetated predominately in grasses and a
mature, mixed forest beginning at the top of the banks.

According to the Texas Parks and Wildlife Department’s (TPWD) Hydrologic Database for
Federally-Listed and Candidate Species in Texas, a candidate fish and an endangered amphibian are
found in or near this portion of the Brazos River. The Sharpnose Shiner (Notropis oxyrhynchus)is a
candidate species that is endemlc to the Brazos River Basin. According to a U.S. Fish and Wildlife
Service (FWS) report from 2002, 2 the most significant threat to the Sharpnose Shiner is modification
of its habitat attributable to anthropogemc factors, including water diversion. The Houston Toad
(Bufo housz‘onenszs) an endangered species, lives pnmarﬂy in pine forests and prairies, utilizing
ephemeral and permanent natural wetlands for breeding.’

Resource Protection staff are of the opinion that the diversion of water 3.9 river miles upstream of
the existing diversion point should have minimal adverse environmental impact on the aquatic and
riparian habitats of the Brazos River. However, the Gulf Coast Water Authority is currently
authorized to divert at a maximum rate of 685 cfs under Certificate of Adjudication No. 12-5168, as
amended, and may increase that rate up to 900 cfs for the water purchased from Chocolate Bayou
Water Company and supplied by this amendment. This high of a diversion represents potential
adverse impacts to the aquatic organisms due to entrainment and impingement at the diversion
facilities. Therefore, staff recommend a special condition requiring screens be istalled on the
diversion structures and the flow-through screen velocity be reduced to a velocity of 0.5 feet per
second.

1 http://earth.google.com/, accessed August 21, 2006
2 http://www.fws.gov/arlingtontexas/pdf/notoxy.pdfisearch=%22Notropis%20oxyrhynchus %22
3 http://www.tpwd.state.tx.us/huntwild/wild/species/htoad/
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Water Quality: According to the Atlas of Texas Surface Waters, this portion of the Brazos River is
designated as Segment No. 1202, Brazos River Below Navasota River. According to the 2004 Texas
Water Quality Inventory and 303(d) List, the designated uses of Segment No. 1202 are aquatic life
use, contact recreation, general use, fish consumption use, and public water supply use. Available
water quality data indicate that the aquatic life, contact recreation, general, and public water supply
uses are all fully supported. The fish consumption use was not assessed. Upstream of the proposed
diversion point, there is a concern of excessive algal growth and a threat to contact recreation use due

to high concentrations of bacteria. The proposed amendment to the certlﬂcate should have negligible
impacts to the water quahty of the segment.

Bay and Estuary Freshwater Inflows: Freshwater inflows are critical for maintaining the
historical productivity of bays and estuaries along the Gulf Coast. The proposed additional diversion
point is located within 200 river miles from the Gulf of Mexico but lies outside the Coastal
Management Program Boundary. The diversion of water 3.9 river miles upstream of the existing
diversion point should have minimal impact to the Brazos River’s estuary system.

Recreational Uses: According to the TPWD publication, An Analysis of Texas Waterways, the
Brazos River throughout the lower sections is a very scenic coastal river. Here, the stream slowly
meanders to the Gulf between wide, steep banks. The banks are lined with hardwood trees and many
'scenic bluffs and sand bars exist. Water levels for recreational use are sufficient year round. Strong

southerly winds can create problems for boaters at times. The proposed changes to the certificate
should have minimal impact on recreational uses. ' :

SUMMARY

The Chocolate Bayou Water Company seeks to amend Certificate of Adjudication No. 12-5322 to
add a diversion point on the Brazos River approx1mately 3.9 river miles upstream of the currently
authorized point. The owner also seeks to add Galveston County as a place of use in the authorized

service area in the San Jacinto-Brazos Coastal Basin. No increase in the diversion amount of the
diversion rate is requested. '

Resource Protection staff recommend including the following special condition in the amended
certificate:

In order to minimize entrainment and impingement of aquatic organisms, the owner shall
install screens with a mesh size of 0.25 inches or smaller on the diversion structures at the new
" diversion point and limit the allowable maximum water velocity at the screens to 0.5 feet per
second. This mesh size and flow-through velocity are according to general permit guidelines
established by the U.S. Ar my Corps of Engineers, ‘Regulatory Branch, Fort Worth District.

This instream use assessment was conducted using current TCEQ operation procedures and policies
and available data and information. The recommendations in this environmental analysis are
intended for the protection of instream uses and do not necessarily provide protection to downstream
water rights; that analysis is addressed in the hydrology memo and further restrictions may be
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applicable as necessary. Authorizations granted to the permittee by the water rights permit shall
comply with all rules of the Texas Commission on Envirommental Quality, and other applicable State
and Federal authorizations.
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Texas Commission on Environmental Quality
INTEROFFICE MEMORANDUM

To: David Koinm, Application Manager Date: January 29, 2008
Water Rights Permitting Team

Water Rights Permitting & Availability Section

Thru: Bill Billingsley, Team Leader ,

Resource Protection Team , Jral 9%

. 2, \Z

Water Supply Division - ob ( k

From: Kristin Wang, Senior Water Conservation Specialist é ' '
' Resource Protection Team { Y% J / 29/ ep

Water Rights Permitting & Availability Section ‘

Subject: An addendum to the memorandum of August 8, 2006 for
‘ Chocolate Bayou Water Company (now Gulf Coast Water Authonty)
WR No. 5322E
CN 600539696

A memorandum for Chocolate Bayou Water Company has been completed on August 7, 2006. |

While processing this application, Chocolate Bayou Water Cofnpany conveyed its water rights
(Certificate of Adjudication No. 12-5322) to Gulf Coast Water Authority on December 13, 2006.

The 2005 Water Conservation and Drought Contingency Plan submitted by Gulf Coast Water
Authority was reviewed for administrative sufficiency for Wholesale Water Suppliers. The

submitted plan meets the minimum requirements for wholesale water supphers as defined in the
TCEQ Rules, Title 30 TAC Chapter 288.5 and 288.22.

This application’s request 1s not 1ncon51stent with the adopted 2006 Region H Water Plan and
2007 State Water Plan.

The following standard water conservation language should be included in the permit:

“Owners shall 11np1ement water conservation plans that provide for the utilization of those
practlces techniques, and technologies ‘that reduce or maintain the consumpt1on of water,

prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use of
water, increase the recycling and reuse of water, or prevent the pollution of water, so that a water.
supply is made available for future or alternative uses. Such plans shall include a requirement
that in every wholesale water contract entered into, on or after the effective date of this
amendment, including any contract extension or renewal, that each successive wholesale
“customer develop and implement conservation measures. If the customer intends to resell the
water, then the contract for resale of the water must have water conservation requirements so that

each successive wholesale customer in the resale of the water will be required to implement
water conservation measures.”






Texas Commission on Env1r0nmental Quality
INTEROFF!CE MEMORANDUM

To: David Koinm, Application Manager Date: August 7, 2006
Water Rights Permitting Team
Water Rights Permitting & Availability Section

Thru: Bill Billingsley, Team Leadel )
: Resource Protection Team f[){j‘ ! / 4
Water Supply Division '

From: ~ Kristin Wang, Senior Water Conservation-Specialist - .
' "Resource Protection Team t\/f\/\./‘ ,g/,z e
Water Rights Permitting & Avulablhty Section 4
Subject: Chocolate Bayou Water Company
WR No. 5322D
CN 600539696

Review of Water Conservation Plan for Administrative Completeness

Certificate of Adjuchcamon No. 12-5322 authorizes the owner to maintain and. impound water in
three off-chiannel reservoirs and use the reservoirs for in-place industrial purposes (fish farming)
and irrigation, and to divert and use from the Brazos River, Brazos River Basin not to exceed
155,000 acre-feet per year for municipal, irrigation, and industrial purposes of use within the
owner’s service area in Fort Bend, Hairis, and Brazoria Counties, and to transfer diverted water
from the Brazos River Basin to the San Jacinto .River Coastal Basin for the same purposes.
Diversion, at a combined maximum rate of 900 cfs (405,000 gpm), is from a point on the Brazos
River in the William Pettus Grant, Abstract 68 in Fort Bend County. Time priority is 2/8/29 for
the first 40,000 acre-feet at 400 cfs (180,000 gpm), 3/14/55 for the next 40,000 acre-feet at 668
cfs (300,600 gpm) and 7/25/83 for the réemaining 75,000 acre-feet at 900 cfs (405,000 gpm). ‘

The applicant seeks to amend Certificate of Adjudication 12-5322 to add a diversion point 3.9
miles upstream on the Brazos River and to clarify the place of use by including Galveston

County as a portion of the owner’s service area, thereby requesting an exempt IBT Brazos-Colo
Coasta] Basin. - '

No increase of the diversion amount or rate is requested.

The 2006 water conservation plan for Chocolate Bayou Water Company was reviewed f{or
administrative sufficiency for Irigation Use. The submitied plan meets the minimum
requirements for irrigation use as defined in the TCEQ Rules, Title 30 TAC Chapter 288.4.

The 2006 water conservation plan for Chocolate Bayou Water Company was reviewed for
administrative sufficiency for Industrial Use. The submitled plan meets the minimum
requirements for industrial use as defined in the TCEQ Rules, Title 30 TAC Chapter 288.3.



Chocolate Bayou Water Company is not certain at this time as to whether water will be sold
and delivered on a wholesale basis or a sell/lease basis to customers for municipal uses.

Because this application is to add a diversion point and not a request for additional water, the
conservation staff of the Resource Protection Team recommends a special condition in the
amendment requiring the applicant to submit or require wholesale contract holders to prepare
and adopt a water conservation and drought contingency plan within 180 days prior to the
diversion of the water for municipal purposes authorized under the amendment. The wholesale
water conservation and drought contingency plan would have to meet the minimum requirements
as defined in Title 30 TAC Chapier 288.5 and 288.22 and would have to set forth strategies for
ongoing conservation.

The following standard water conservation language should be included in the permit: -

“Owners shall implement water conservation plans that provide for the utilization of those
practices, techniques, and technologies that reduce or maintain the consumption of water,
prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use of
‘water, increase the recycling and reuse of water, or prevent the pollution of water, so that a water
supply is made available for future or alternative uses.”



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

TO . : Records Management Date: July 26 2007

Certificate of Adjudication No. 12-5322C
Fort Bend, Brazoria and Harris Counties
Brazos River Basin

FROM' : Water Rights Permitting & A\}ailability Section
Water Supply Division
SUBJECT :  Change of Ownership
. DELETE : . Chocolate Bayou Water Company as owner
ADD v : Gulf Coast Wate; Authoritzas owner

Water Rights Conveyance dated December 13, 2006, has been checked and found to cover all of the water right.

Ownership of Record with Addresses and Remarks:

Gulf Coast Water Authority
3630 Highway 1765
Texas City, Texas 77591

This certificate of adjudication authorizes the following:

»  Impoundment of water in: 200.00 acre-foot ‘capacity off-channel reservoir (Juliff Reservoir) located in the
William Pettus Grant, Abstract 68, Fort Bend County; 144.00 acre-foot capacity off-channel reservoir
. (Bonney Reservoir) located in the Warren D. C. Hall Grant, Abstract 69, Brazoria County; and 520.00 acre-

foot capacity off-channel reservoir (Liverpool Reservoir) located in the DayLand & Cattle Company Survey,
Abstract 601, Brazoria County

Use of 155,000 acre-feet of water per annum, from a diversion point located in the above mentioned William
Pettus Grant in Fort Bend County on the Brazos River, for municipal, irrigation (0f41,200 acres of land) and
industrial purposes within the owner’s Service Area in Fort Bend, Brazoria and Harris Counties, including
that part of its service area that lies within the San Jacinto Basin, by transferring the water from the Brazos
River Basin to the San Jacinto-Brazos Coastal & the San Jacinto River Basins

N\&\M&x&/

Data Entry Made: M@ AUG & 2007 WRP & A Section:

Change Noted: Central Records/Date:







CERTIFICATE OF ADJUDICATION

CERTIFICATE OF ADJUDICATION: 12-5322 OWNER: Chocolate Bayou Water
. Company
P. 0. Box 1305
Alvin, Texas 77511

COUNTIES: Fort Bend and Brazoria PRICRITY DATES: February &, 1929;
March 14, 1955
and July 25, 1983

WATFRCCOURSE: Brazos River BASIN: Brazos River

WHEREAS, by final decree of the 2lst Judicial District Court of Bastrop
County, in Cause No. 18,762, In Re: The Adjudication of Vater Rights in the
Brazos IV Segment of the Brazos River Basin and the San Jacinto-Brazos
Coastal Basin dated June 1, 1987 a right was recognized under Permit 1143E
avthorizing the Chocolate Bayou Water Company to appropriate waters of the
State of Texas as set forth below:

NOW, THEREFCRE, this certificate of adjudication to appropriate waters
of the State of Texas in the Brazos River Basin is issued to the Chocolate
Bayou Water Company, subject to the following terms and conditions: ’

1. - TMPOUNDMENT

A. Owner 1s authorized to maintain and dimpound water in an
existing 200 acre-foot capacity off-charnel reservoir (Juliff
Reservoir). = The reservoir is located in the William Pettus
Grant, Abstract 68, Fort Bend County, Texas.

B, Owner is authorized to maintain and dimpound water in ap
existing 144 acre-foot capacity off-channel reservolr (Bonney
Reservoir). The reservoir is located in the Warren D. C. Hall
Grant, Abstract 69, Brazoria County, Texas.

C. Owner 1is authorized to maintain and impound water in an
existing 520 acre~-foot  capacity off-channel reservoir
(Liverpool Reservoir). The reservoir is located in the Day
Land & Cattle Company Survey, Abstract 601, Brazoriz County,
Texas.

2. USE

Owvner is authorized to divert and use not to exceed 155,000
acre-feet of water per annum from the Brazos River to irrigate a
mavimum of 41,200 acres of land within the Company's Service Area
in Fort Bend and Brazoria Counties, Texas.
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A

"DIVERSION

Location:

At a point on the Brazos River in the William Pettus Grant,
Abstract 68, Fort Bend County, Texas.

B. Maximum rate: 900.060 cfs (405,000 gpm).

PRIORITY

A, The time priority of owner's right 1s February 8, 1929 for the
diversion and use of the first 40,000 acre-feet of water at a
maximum diversion rate of 400 cfs (180,000 gpm).

B. The time priority of owner's right is March 14, 1655 for the
diversion and use of the next 40,000 acre-feet of water at a
maximum diversion rate of 668 cfs (300,600 gpm).

C. The time priority of owner's right is July 25, 1983 for the

diversion and use of the remaining 75,000 acre-feet of water
at the maximum authorized diversion rate of 900 cfs (405,000
gpm)..

SPECIAL CONDITIONS

A.

The 115,000 acre-feet of water diverted under priority dates
of March 14, 1955 and July 25, 1983, may be diverted only
under certain flow restrictions measured at the USGS gaging
station No. 08116650 on the Brazos River at Rosharon, Texas,
which is to be reinstated by owner and provided with remote
interrogation facilities prior to diversiomn.

(1) Owner is authorized to divert water only when the flow of
the Brazos River at the USGS gaging station at Rosharonm,
Texas, equals or exceeds 700 cfs; or when the gaging
station is below 700 cfs but 1s at least 15 cfs during

- April through August and 5 cfs during all other months of
the year and the diversions of water hereunder are not
injurious to senior downstream appropriators; or when the
water being diverted are waters lawfully purchased by the-
owner from the Brazos River Authority under existing
legal contract between the two parties, or other waterc
lawfully purchased under any other legal contract.

~~
r3
~

The aforesaid streamflow restrictions are exclusive of
any releases dedicated by the Brazos River Authority from
its conservation storage for subsequent use downstream.
The Executive Director has establidhed a procedure for
advising owner when water, exclusive of Brazos River
Authority's dedicated releases, is available for
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diversion hereunder. Owner shall contact the Commission
prior to diversion of water hereunder each irrigation
season to be advised of this procedure,

(3) Owner shall ecstablish and maintain sufficient daily
diversion and streamflow records to document which
authorizations and appropriate restrictions are being
exercised.

(4) In order to prevent distortions in assessing any
streamflow restrictiocr requirements in analyses of future
applications to appropriate water from the Brazos River,
the Commission may for the purposes of these hydrolegy
analyses consider that a 406 cis streamflow restriction
is sufficient to provide substamtial protection to
existing water rights. In making such analyses, the
Commission should utilize the 406 cfs strezmflow re-
striction, rather than the 700 cfs restrictiom.

B. Owner is authorized to transfer water diverted hereunder from
the Brazos Kiver Basin to the San Jacinto-Brazos Coastal Basin
for irrigation purposes in said coastal basin.

C. Owner is authorized the use of the aforesald reservoirs solely
ac buffer reservoirs to facilitate pumping and efficiency,
with no right to use the reservoirs for storage cf State water
other than during the irrigation season. ‘

The location of pertinent features related to this certificate are shown
on Pages 31 and 34 of the Brazos IV River Segment Certificates of Adju-
dication Maps, copies of which are located in the office of the Texas Water
Commission, Austin, Texas. ’

This cértificate of adjudication is issued subject to all terms, con-
ditions and provisions in the . final decree of the Z2lst Judicial District
Court of Bastrop County, Texas, in Cause No. 18,762, In Re: The Adjudication
of Water Rights in the Brazos IV Segment of the Brazos River Basin and the
San Jacinto-Brazos Coastal Basin dated Jume 1, 1987 and supersedes all rights
of the owner asserted in that cause. '

This certificate of adjudication is issued subject to senior and superi-
or water rights in the Brazos River Basin.
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This certificate of adjudication is issued subject to the Rules of the
Texas Water Commission and its continuing right of supervision of State water
resources consistent with the public policy of the State as set forth in the
Texas Water Code.

TEXAS WATER COMMISSION

Paul Hopkins, thairman

DATE 1SSUED:

JAN 14 1538
ATTEST: ,

7 ~ Sy
o ey
NI, TtV
-Karen A. Phillips, Chief Cl§¥k

4



AMENDMENT TO
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 12-5322A TYPE: AMENDMENT
Name: - Chocolate Bayou Address:

P.0. Box 550
Water Company

Alvin, Texas 77512-0550

Filed: July 14, 1988 Granted: August 9, 1988

Purpose: Industrial Counties: Fort Bend and Brazoria

Watercourse: Brazos River Watershed: Brazos River Basin

WHEREAS, Certificate of Adjudication No. 12-532Z was issued to Choco-
late Bayou Water Company on January 14, 1988 and authorizes owner to
maintain and impound water in three off-channel reservoirs with impoundment
capacities of 200, 144 and 520 acre-feet in Fort Bend and Brazoria
Counties and to divert and use not to exceed 155,000 acre-feet of water per
anpum from the Brazos River at a maximum diversion rate of 900 cfs (405,000
gpm)to irrigate a maximum of 41,200 acres of land within the company's
service area in Fort Bend and Brazoria Counties, Texas3 and

WHEREAS, Special Condition C. of the certificate states that "Owner s
authorized the use of the aforesaid reservoirs soley as buffer reservoirs
to facilitate pumping and efficiency, with no right to use the reservoirs .
for storage of State water other than during the irrigation season”; and

WHEREAS, Chocolate Bayou Water Company has requested an amendment 10
Certificate No. 12-5322 1o also allow the use of the reservoirs concurrent-
1y for industrial purposes (to raise fish on a commercial basis); and

WHEREAS, Chocolate Bayou Water Company has 4indicated that during

periods other than the irrigation season the reservoirs will impound water
from sources other than authorized under the certificates; and

NOW, THEREFORE, this amendment to Certificate No. 12-5322 is issued O
{hocolate Bayou Water Company as follows: '

-1 -



1. USE

In addition to the authorization included in Paragraph 2., USE, of
certificate Mo. 12-5322, certificate owner is authorized to use
water stored in the off-channel reservoirs for in-place industrial
(fish farming) purposes.

2. SPECIAL CONDITION

In Tieu of Special Condition C, contained in. Certificate No.
12-5322, the following is substituted:

c. Certificate owner 1is authorized the use of the aforesaid
reservoirs as buffer reservoirs to facilitate pumping and
efficiency as part of owner's irrigation system and to
concurrently use the impounded water for in-place industrial
purposes.

This amendment is issued subject to all terms, conditions and pro-
visions contained in Certificate No. 12-5322, except as specifically
amended herein.

This amendment is 4issued subject to all superior and senior water
rights in the Brazos River Basin,

certificate owner agrees to be bound by the terms, conditions and

provisions contained herein and such agreement is a condition precedent to
the granting of this amendment. '

A11 other matters requested in the appTication which are not speci-
fically granted by this amendment are denied. :

This amendment is TSsued subject to the Rules of the Texas Water

Commission and to the right of continuing supervision of State water
resources exercised by the Commission.

TEXAS WATER COMMISSION

M

DATE ISSUED: August 16, 1988 B. Jf*Wynne{ 11T, Chairman
ATTEST: |

- Karen A. PRTTTps, Chief Clerk




AMENDMENT TO
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO.  12-5322B TYPE: AMENDMENT
Name: Chocolate Bayou Addrgsé: " P. 0. Box 550

Water Company Alvin, Texas 77512-0550
Filed: September 11, 1990 Granted: October 10, 1890
Purposes: Industrial and Counties: Fort Bend and

Irrigation Brazoria Counties

Watercourse: Brazos River Watershed: Brazos River Basin

WHEREAS, Certificate of Adjudication No. 12-5322 was issued to
Chocolate Bayou Water Company on January 14, 1988 and authorizes
owner to maintain and impoun in three off-channel reservoirs

d water 1
with impoundment capacities of 200, 144 and 520 acre-feet in Fort

Bend and Brazoria Counties; and

WHEREAS, owner is also authorized to divert
exceed 155,000 acre-feet of water pe
irrigate a maximum of 41,200 acres of land within the company's
cervice area in Fort Bend and Brazoria Counties, Texas at a maximum

diversion rate of 900 cfs (405,000 gpm) 7 and

and use not to
r annum from the Brazos River to

WHEREZS, Special Condition B. of certificate No. 12-5322,
authorizes the transfer of water from the Brazos River Basin to the
san Jacinto-Brazos Coastal Basin for irrigation purposes; and

WHEREAS, Special Condition C. of Certificate No. 12-5322,
authorized the use of the reservoirs solely as puffer reservoirs to
facilitate pumping and efficiency, with no right to use the

reservoirs for storage of State water other than during the
dirrigation season; and ‘

WHEREAS, Certificate No. 12-5322A was issued on August 16, 1988
wherein Special Condition C., was changed and authorization was

obtained to concurrently use the water cstored in the aforesaid off-

channel reservolirs for in-place industrial (fish farming) purposes;,
and .



WHEREAS, Chocolate Bayou Water Company has requested an
amendment to Certificate No. 12-5322, as amended, to convert water
from irrigation purposes to industrial purposes; and to change

Special Condition B. and C. for clarification purposes relating to
the use change; and

WHEREAS, the Texas Water Commission finds that <jurisdiction over
the application is established; and

WHEREAS, no person protested the granting of this application;
and .

WHEREAS, the Commission has complied with the requirements of

the Texas Water Code and Rules of the Texas Water Commission in
issuing this amendment.

NOW, THEREFORE, this amendment to Certificate No. 12-5322, as

amended, 1is issued to Chocolate Bayou Water Company, subject to the
following provisions:

1. In lieu of uses previously authorized in Paragraph 2., USE,
of Certificate No. 12-5322, as amended:

Owner is authorized to divert and use not to exceed 145,000
acre-feet of water per annum from the Brazos River to
irrigate a maximum of 41,200 acres of land within the
Company's Service Area in Fort Bend and Brazoria Counties,
"Texas and owner is authorized to divert and use not to
exceed 10,000 acre-feet of water per annum for industria?l
purposes within the owner's service area.

2. In lieu of Special Condition C., contained in Certificate
No. 12-5322A, owner is authorized the use of the aforesaid
reservoirs to impound water for irrigation and industrial
purposes.

3.

In lieu of Special Condition B., contained in Certificate
No. 12-5322, as amended, owner is authorized to transfer
wvater diverted hereunder from the Brazos River Basin to the
San Jacinto-Brazos Coastal Basin for irrigation and-
industrial purposes in said coastal basin.

This amendment is issued subject to all terms, conditions and
provisions contained in Certificate No. 12-5322, as amended, except
as specifically amended herein. .

This amendment is issued subject to all superior and senior
water rights in the Brazos River Basin.



certificate owner agrees to be bound by the terms, conditions
and provisions contained herein and such agreement is a condition
precedent to the granting of this amendment.

certificate owner shall use those practices, technigues, and
technologies that will reduce the loss or waste of water, improve the
efficiency and use of water so that only so much water as can be
peneficially used will be diverted. Furthermore, diversion and use
will occur only when reasonably necessary because of prevailing

climate conditions and subject to the terms and conditions of this
certificate. '

All other matters requested in the épplication which are not
specifically granted by this amendment are denied.

This amendment is issued subject to the Rules of the Texas Water

commission and to the right of continuing supervision of State water
resources exercised by the Commission.

TEXAS WATER COMMISSION

Wy —=

B. J. Wynne\, III, Chairman

DATE ISSUED: OCT 29 1930

ATTEST:

T ordn b farc e

Brenda W. Foster, Chief Clerk







AMENDMENT TO
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 12-5322C

Type: ' §11.122 &11.085
Owner:' Chocolate Bayou Water Company Address P. 0. Box 550
. ' Alvin, Texas 77512-0550
Filed: August 7, 2001 Granted: SEP 12 240
Purpose: Municipal, Industrial | © County: Fort Bend, Brazoria
: Trrigation ,

And Haris

Watercourse: Brazos River Watershed: . Brazos River Basin

WHEREAS, Certificate of Adjudication No. 12-5322 was issued to Chocolate Bayou Watér

Company (CBWC) on January 14, 1988 and authorizes owner to maintain and impound water in

three off-channel reservoirs with respecti

‘ ve impoundment capacities of 200, 144, and 520 acre-feet
of water in Fort Bend and Brazoria Counties; and :

WHEREAS, Certificate of AdjudicationNo. 12-5322 contains special stream flow conditions
under which the authorized water may be diverted; and

WHEREAS, Certificate of Adjudication No. 12-53

divert and use not to exceed 145,000 acre-feet of water per annum 10 imgate 41,200 acres of land .
and not to exceed 10,000 acre-feet of w

‘ ater per annum for industrial purposes from a point on the
‘Brazos River in the William Pettus Gra

nt, Abstract No. 68, Fort Bend County, for use within the
owner’s service area in Fort Bend and Brazoria Counties; and ‘

22, as amended, authorizes the owner 1o

WHEREAS, the time prionity is February 8, 1929 for the diversionanduse of the first 40,000
acre-feet of water at a maximum diversion rate of 400 cubic feet per second (180,000 gallons per

minute), March 14, 1955 for the diversion and use of the next 40,000 acre-feet of water at 2

maximum diversion rate of 668 cfs (300,600 gpm), and July 25, 1983 for the diversion and use of
{he remaining 75,000 acre-feet of water at a maximurn diversionrate 0£900 cfs (405,000 gpm); and

W’HEREAS,ACertiﬁcate of Adjudication No. 12-5322, as amended, authorizes the owner tc

use the aforesaid reservoirs to impound water for irmgation and industrial purposes; and



WHEREAS, Special Condition B to Certificatc of Adjudication No. 12-5322, as amended,
authorizes the owner to transfer water diverted from the Brazos River Basin to the San Jacinto
Brazos River Coastal Basin for irmigation and industrial purposes in said basin; and

WHEREAS, Chocolate Bayou Water Company seeks to amend Certificate of Adjudication
No.12-5322 to authorize, pursuant to Texas Water Code (TWC) §44.023(e), multi-purpose use
(irrigation, industrial, and/or municipal) for the 155,000 acre-feet of water per annum authorized for
diversion, to add Harris County to the counties within the service area of CBWC, and to authorize '
the place of use 1o include that part of CBWC’s service that lies within the San Jacinto Basin; and

WHEREAS, the Texas Natural Resource Conservation Comrmission finds that jurisdiction
over the application is established; and

WHEREAS, the diversion and use of water requested by this application lies within the

Coastal Zone Management Plan area, and the application has been reviewed for and found to comply
with the Coastal Zone Management Plan; and

WHEREAS no one protested the granting of the proposed amendment to Certificate of-
Adjudlcatlon No. 12-5322; and

WHEREAS, the Commission has complied with the reqmrements of the Texas Water Code
and Rules of the Texas Natural Resource Conservation Commission in issuing this amendment.

NOW, THEREFORE, this amendment to Certificate of Adjudication No. 12-5322, as

amended, designated as Certificate of Adjudication 12-5322C, is issued to the Chocolate ]~3a,you
Water Company subject to the following terms and conditions:

1. USE

In lieu of the purpose of use authorizations of Certificate Adjudication No. 12-5322,
as amended, owner 1s authorized to divert and use not to exceed 155,000 acre-feet of

water per annum for municipal, irrigation and industrial purposes for use within the
owner's service area in Fort Bend, Brazoria and Harns Counties.

2. CONSERVATION

Certificate owner shall implement water conservation plans that provide for the
utilization of those practices, techniques, and technolo gies that reduce or maintain
the consumption of water, prevent or reduce the loss or waste of water, maintain or
improve the efficiency in the use of water, increase the recycling and reuse of water,

or prevent the pollution of water, so that a water supply s made available for future
or alternative uses

-



L)

SPECIAL CONDITIONS

i

D. In lieu of the provisions of Special Condition 5B contained in Certificate of

AdjudicationNo. 12-5322, as amended, owner may transfer water authorized
herein from the Brazos River Basin to the San Jacinto-Brazos Coastal Basin

and the San Jacinto River Basin for use within the owner’s service area in
Tort Bend, Brazoria, and Harris Counties.

E. Owner shall submit, or require wholesaler contract holders to prepare and

adopt, a wholesale water conservation and drought contingency plan within

180 days prior to the diversion of the water for the new purposes and places -
of use anthorized under this amendment. The plan shall meet the minimum
requirements as defined in Title 30 TAC Chapter §288.5 and §288.22 and
shall set forth strategies for ongoing conservation.

Permittee is required to record for reporting purpose the actual monthly |

amounts used for the individual purposes (municipal, irrigation and
industrial) under the multi-purpose authorization. ‘

- This amendment is issued subject to all terms, conditions and pfovisions co
Certificate of Adjudication No. 12-5322, as amended.

ntained in
This amendment is issued subject to all superior

and senior water rights in the Brazos River
- Basin. '

Certificate owner agrees to bebound by the terms, conditions and provisions contained herein
and such agreement Is a condition precedent to the granting of this amendment.

All other matters requested in the application which are not specifi

cally granted by this
amendment are denied.

_ This amendment 1 issued subject to the Rules of the
Commission and to the
Comimnission.

Texas INatural Resource Conservation
right of continuing supervision of State water resources exercised by the

TEXAS NATURAL RESOURCE
CONSERVARION COMMI

For the Comrmission

Date Issued: SEP 1 2 28‘0\ | _ ;






Buddy Garcia, Chairman,

Larry R. Soward, Comimissioner
Bryan W. Shaw. Ph.D.. Commissioner ‘ O ;
Mark R. Vickery, P.G., Executive Director W T

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

- Protecting Texuas by Reducing and Preveniing Pollution

July 24, 2008

TO: Persons on the attached mailing list.

RE: Chocolate Bayou Water Company / Gulf Coast Water Authority
Certificate of Adjudication No. 12-5322 ‘

Enclosed is a copy of the Executive Director’s response to comments regarding the above-
referenced matter. »

Should you have any questions, please contact Leslie Gann of the Texas Commission on
Environmental Quality's Office of the Chief Clerk (MC 105) at (512) 239-3319.

Sin‘Lcerely, %/ %&Mﬁ( /@ ) | /

LaDonna Castanuela
Chief Clerk
- LDCllg

Enclosure

K+ doay 1= 7 7\ M s34 -u7 ’, ol ™5y T
PAL Box 13087 € Austin, Texas THT11-3087  ©  512-238-1000 ¢ Internet address: www leegstate. bous




MAILING LIST

Chocolate Bayou Water Com:

any / Gulf Coast Water Authority

Certificate of Adjudication No. 12-5322

FOR THE APPLICANT:

Robert Istre, General Manager
Gulf Coast Water Authority
3630 Farm-to-Market Road 1765
Texas City, Texas 77591-3677

Lawrence L. Bellatti
Andrews & Kurth, LLP

600 Travis Street, Suite 4200
Houston, Texas 77002-2929

Sabrina Finnegan, Vice President
Chocolate Bayou Water Company
3 Paragon Drive

Montvale, New Jersey 07645-1725

Glen Jarvis

Law Offices of Glenn Jarvis -
International Bank B

1801 South 2™ Street, Suite 550
McAllen, Texas 78503-1353

FOR THE EXECUTIVE DIRECTOR:

Ross W. Henderson, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Kellye M. Rila, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division MC- 160

P.0. Box 13087

Austin, Texas'78711-3087

FOR OFFICE OF PUBLIC ASSISTANCE:

Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance MC-108

P.0. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL:

Blas . Cdy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel MC-103

P.0O. Box 13087

Austin, Texas 78711-3087

. EOR THE CHIEF CLERK:

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Cletk MC-105

P.0O. Box 13087

Austin, Texas 78711-3087

PROTESTANTS/INTERESTED PERSONS:

See attached list.



JASON AFINOWICZ
TCBINC

STE 101W

5757 WOODWAY DR
HOUSTON TX 77057-1514

CAROLYN AHRENS

BOOTH AHRENS & WERKENTHIN PC

STE 1515 .
515 CONGRESS AVE
AUSTIN TX 78701 -3504

KIMBERLY M ALLEN
930 BLUE WATER HWY

SURFSIDE BEACH TX 77541-9198

ROBERT N BALCELLS
STE 500

9801 WESTHEIMER RD
HOUSTON TX 77042-3950

RUBEN R BARRERA

. 111 CONGRESS AVE STE 2300

AUSTIN TX 78701-4061

BILLY BEICKER
12415 12 ROYRD
PEARLAND TX 77581-7989

MR LARRY BEUHLER
CITY OF ALVIN

216 W SEALY ST
ALVIN TX 77511-2341

TOM C BIELSTEIN -
200 W 2ND ST
FREEPORT TX 77541-5713

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES

PO BOX 2910
AUSTIN TX 78768-2910

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES

122 EMYRTLE ST
ANGLETON TX 77515-4739

THE HONORABLE DENNIS BONNEN & MR MIKI

PO BOX 2910
AUSTIN TX 78768-2910

PAUL BORK DOW CHEMICAL - TEXAS OPERAT]

THE DOW CHEMICAL COMPANY
1790 BUILDING )
MIDLAND MI 48674-0001

CORRIE BOWER
21017 COUNTY ROAD 171
ANGLETON TX 77515-8003

1 CURTISS BROWN JR

STE 4005

123 ROSENBERG ST
GALVESTON TX 77550-1494

KEN BURKETT e

BC GROUNDWATER CONSERVATION DI
2407 LYNN DR
PEARLAND TX 77581-3912

BEN CARMINE
NRG TEXAS POWER LLC

- POBOX 4710

HOUSTON TX 77210-4710

DOUGLAS CAROOM
STE 1700

816 CONGRESS AVE
AUSTIN TX 78701-2442

- -ANN CHAFFIN N

11166 FM 521 RD
ROSHARON TX 77583-5114

OM CHAWLA

H-GAC

3555 TIMMONS'LN
HOUSTON TX 77027-6440

JUSTINE M CHERNE

ALLEN BOONE HUMPHRIES ROBINSON LLP
3200 SOUTHWEST FWY STE 2600
HOUSTON TX 77027-7537

LYN CLANCY ASSOC GEN COUNSEL

LCRA

H424

POBOX 220
AUSTINTX 78767-0;20

DARRIN M COKER & TOM REID

3519 LIBERTY DR

. PEARLAND TX 77581-5416

FRED COOGAN
5602 TERWILLIGER WAY
HOUSTON TX 77056-2607

NORMA COOGAN

" 5602 TERWILLIGER WAY

HOUSTON TX 77056-2607

MARY ANN DAIGLE & JAMES D YARBROUGH

123 ROSENBERG ST

GALVESTON TX 77550-1494

ANTHONY & CAROLYN DUKE

PO BOX 1047
ALVIN TX 77512-1047

ANTHONY & CINDY DUKE

PO BOX 607

ALVIN TX 77512-0607

_ANTHONY'DUKEIR

PO BOX 607
ALVIN TX 77512-0607

STROM DUKE
PO BOX 393
ROSHARON TX 77583-0393

JASON FLUHARTY

NRG TEXAS POWER LLC
PO BOX 4710 :
HOUSTON TX 77210-4710



JASON FLUHARTY

NRG TEXAS LP

1301 MCKINNEY ST
HOUSTON TX 77010-3031

JACKO GARRETT
PO BOX 603
DANBURY TX 77534-0@03

SCOTT & TONI HAIRSTON
BOX 140 '

6728 COUNTY ROAD 208
DANBURY TX 77534-8833

ERIC HALL

STE 400

10777 WESTHEIMER RD
HOUSTON TX 77042-3455

PATRICK HENRY MAYOR
CITY OF ANGLETON

904 CANNAN DR
ANGLETON TX 77515-3308

SCOTT HICKMAN CAPTAIN

CIRCLE H OUTRITTERS AND CHARTERS
3218 CORAL RIDGECT

LEAGUE CITY TX 77573-9023

TERRANCE J HLAVINKA
‘PO BOX 1188
EAST BERNARD TX 77435-1188

TERRY HLAVINKA

TERRANCE MLAVINKA CATTLE CO
PO BOX 1188

EAST BERNARD TX 774351188

ROBERT ISTRE GENERAL MANAGER
GULF COAST WATER AUTHORITY
3630 FM 1765 )

TEXAS CITY TX 77591-3677

DAVID W KOCUREK DIR OF PUB WORKS
CITY OF ALVIN

1100 W HIGHWAY 6

ALVIN TX 77511-7648

CATHY LANEY

BRAZORIA COUNTY PCT 2
21017 COUNTY ROAD 171
ANGLETON TX 77515-8903

BARBARA LAWRENCE CITY SECRETARY
CITY OF GALVESTON

PO BOX 779

GALVESTON TX 77553-0779

CHARLES LECOMPTE
PO BOX 253
DANBURY TX 77534-0253

JERRY LOCKE

RICETEC, INC.

1225 FM 2917 RD

ALVIN TX 77511-9036 -

JIMMY MCCORNICK
JCM FARMS INC

111 W ADOUE ST
ALVIN TX 77511-2401

MICHAEL F MILLER
PO BOX 779
GALVESTON TX-77553-0779

MIKE O'DAY
3905 EPEAR ST .
PEARLAND TX 77581-4262

MELANIE OLDHAM

CITIZENS FOR CLEAN AIR & WATER IN BRAZO)
316 COUNTY ROAD 893
ANGLETON TX 77515-9488

THE HONORABLE DONALD "DUDE" PAYNE

BRAZORIA COUNTY COMMISSIONER
PO BOX 998A

CLUTE TX 77531-0998

WILFRED PELTIER

STE 300

209 E MULBERRY ST
ANGLETON TX 77515-4746

SHERILYN PLENTL

STE 290

111 ELOCUST ST BLDG A-29
ANGLETON TX 77515-4642

SHERRY PLENTL

BRAZORIA CO GROUNDWATER CONS DIST
1101 WESTERN AVE

ANGLETON TX 77515-4257

TOM REID MAYOR

CITY OF PEARLAND

3519 LIBERTY DR
PEARLAND TX 77581-5416

MARY RUTH RHODENBAUGH
BRAZORIA CO

2005 COUNTY.ROAD 347
BRAZORIA TX 77422-8074

DAVID SPOOR
717 COTHARN DR
ANGLETON TX 77515-3313

JOHN SPOOR

SPOOR FARMS

11 CAYCT

ANGLETON TX 77515-3801

RICHARD E TILLMAN BRAZORIA COUNTY EX1
SEA GRANT MARINE ADVISORY SERVICE
21017 COUNTY ROAD 171

ANGLETON TX 77515-8903

ARTHUR H VELASQUEZ
PO BOX 983
ROSHARON TX 77583-0983

BILL WALKER
1104 OAK PARK DR
ANGLETON TX 77515-7868

MARK WALKER

NRG TEXAS

#360

1001 CONGRESS AVE
AUSTIN TX 78701-5000




JOHN D WARREN
816 CONGRESS AVE STE 1700
AUSTIN TX 78701-2643

FRED B WERKENTHIN JR

BOOTH AHRENS & WERKENTHIN PC

STE 1515
515 CONGRESS AVE
AUSTIN TX 78701-3504

MICHAEL WOLLAM
2800 OWEN ST
ALVIN TX 775113739

JER] YENNE CRIMINAL DIST ATTY
BRAZORIA COUNTY
STE 408A
111 ELOCUST ST
ANGLETON TX 77515-4642







' APPLICATION BY CHOCOLATE § BEFORE THE TEXAS
BAYOU WATER COMPANY/ GULF  § ' .
COAST WATER AUTHORITY TO § COMMISSION ON
AMEND CERTIFICATE OF §

§

ADJUDICATION NO. 12-5322 ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR'’S RESPONSE TO COMMENTS

The Executive Director of the Texas Commission on Environmental Quality (TCEQ) files this
Response to Comments made at the January 25, 2007 public meeting on the Chocolate Bayou
‘Water Company (CBWC) /Gulf Coast Water Authority (GCWA) application No. 12-5322E (the

“application”). The Executive Director responds to-the written and verbal comments made at the
meeting and received prior lo thal meeling.

BACKGROUND
BACKGROUND.

Chocolate Bayou Water Company filed an application with the TCEQ on June 12, 2006 for an
amendment to Certificate of Adjudication No. 12-5322 to add a diversion point approximately
3.9 miles upstream of the existing diversion point on the Brazos River and to add Galveston
County as a place of use in its anthorized service area in the San Jacinto-Brazos Coastal Basin.

This addition of a service area constitutes an exempt interbasin transfer to the San Jacinto-Brazos
Coastal Basin. ' : ' '

The application was declared adininistratively complete on August 24, 2006 and notice was
mailed on September 26, 2006. Fourteen requests for a public meeting were received by the

TCEQ. A public meeting was held on January 25, 2007 at 7:00 p.m. at the Angleton Recreation
" Center, 1601 North Valderas Street, Angleton, Texas 77515. At the public meeting,
representatives from Guif Coast Water Authority appeared and announced that Gulf Coast Water
Authority had purchased Chocolate Bayou Water Company and Chocolate Bayou Water
Company*s water rights. Subsequently, Gulf Coast Water Authority applied to the TCEQ to
change the ownership records for the water right. On September 25, 2007, mailed notice was

sent 1o water right holders and the public informing them that the application would proceed in
the name of Gulf Coast Water Authority. :

The technical review for this application was complete when this Response to Comments was
prepared.

R Tl

CHIEF CiErrs Otk

i




COMMENTERS
The followiné persons provided written or oral comment:

The Honorable Dennis H. Bonnen

The Honorable Mike O’Day

Commissioner Donald “Dude” Payne, Precinct 1, Brazoria County
Anthony Duke, Jr.

Cindy Duke

Terrance Hlavinka

Texas Gulf Bank

Tome C. Bielstein

Rice Tec '

Jerry Locke

John Spoor

Brazoria County Gr oundwater Conservation District
Robert Balcells

Jacko Garrett

. NRG Texas

Mark Walker -

Sea Grant Marine Adv1sory Service

Richard E. Tillman

Corrie Bowen

RESPONSE TC COMMENTS
COMMENTS FROM STATE ELECTED OFFICIALS

Comment No. 1

Representative Bonnen comments that the applicant’s statement that the amendment will be
beneficial during a drought needs scrutiny. He states that the reliability of the water supply is

only 42% during a drought and that this water will likely go to the financiers of the sale of the

water from CBWC to GCWA. during a drought. Representative Bonnen requests information
- regarding the impact that the transaction will have during a drought on downstream users.

Response No. 1

The Executive Director responds that this water rlght is a run-of-the-river right. and agrees
_ that it-may have limited availability during drought conditions. During a drought or any
water shortage, water will go first to the most senior water rights. A semior water right
holder may exercise a “call” on those water rights junior to them in priority. For the water
rights at issue in this amendment application, CBWC was entitled to take its water before
any water right with priority dates later than February 8, 1929 for the first 40,000 acre—feet
of water, March 14, 1955 for the next 40,000 acre-feet and July 25, 1983 for the remaining



75,000 acre-feet. GCWA retained CBWC’s existing priority dates when it acquired
. CBWC’s rights. Therefore, there should be no greater impact on other water rights than if
the amendment is not granted and the water stays with CBWC.

The Executive Director’s staff performed an analysis of this application and found that
adding the upstream diversion point would have a minimal impact on water rights owned
by GCWA and no impact on other water users if GCWA appropriately accounts for the

water. The draft permit requires that an accounting plan be approved by the Executive
Director prior to use’of the water at the new diversion point.

Comment No. 2

Representatlve Bonnen comments that the Applicant has provided no ev1dence that it has owen

consideration to future growth and future needs in Brazoria County, especially in the area south
of highway 6 and has only showed interest in the growth and in adding customers in a northern

market that the Applicant would like to serve. Representatwe Bomnen comments that it is vital

for Pearland’s water needs to be met, but he does not believe that denial of this apphcatlon will
greatly impair Pearland’s ability to meet its water needs.

Response No. 2

The Commission and the Executive Director must review and issue apphcthons for water
rights based only upon the statutory criteria applicable to the agency. Chapter 11 of the

Water Code, relating to water rights permitting, does not specifically allow: the agency to

con31der who will be supplying water in an area or who a water right owner will sell their
water to when reviewing or considering a permit unless the State or ‘relevant Regwnal
Water Plan recommends this as a strategy. - In this application, neither CBWC, the: ongmal
applicant, nor GCWA provided enough information for staff to analyze future growth and
future needs in Brazoria County. To the éxtent that these issnes may relate to-the public
welfare, the Commission may consider this in deciding whether to issue the permit. At a
~ contested case hearing, parties may raise these issues and the Administrative-Law Judge

and the Commission wﬂl decide whether the issues are relevant to the apphcmon and/or
piiblic welfare or any other criteria.

‘Comment No. 3

Representative Bonnen comments that GCWA is a public entity and as such it should have done

an environmental study. Representative Bormen requests that the TCEQ reopen the public
comment period after an envirormental study has been performed.

Response No. 3:

The Executive Director responds that there is no general requirement. in the Water Code -

that a public entity conduct an environmental study for a water- rights apphcatmn Staff
'conducted an environmental review of the proposed new diversion point’ in ‘accordance
with statutory requirements, particularly TWC §§ 11.147, 11.150 and 11.152. Staff found
that diversion of water from the new diversion point would result in mmlmal adverse
impact to the four miles of river between it and the current rhv rsion- pomt Posmblp




impacts resulting from the exempt interbasin transfer were not reviewed pursuant to Tex.

Water Code §11.085 (v)(3). If the application is referred to the State Office of
Administrative Hearings for a contested case hearing, parties w111 be able to raise this or
any other issue for consideration by the Commission.

Neither Chapter 11 of the Texas Water Code nor Agency water right procedural rules
provide for reopening public comment following technical review. If all protests are not
withdrawn affected parties will be able to litigate remaining issues in the contested case
process.

Comment No. 4
Répresentative Dennis Bonnen requests 1nfom1at10n regarding who financed the purchase of

CBWC’s water right by GCWA and information regarding who will receive the water due to
having financed the transaction.

"
Response No. 4 :

The Executive Director responds that under the Water Code, financial arrangements
regarding the sale of water rights are not a factor that must be considered in determining
'Whethex a requested water right amendment should be granted. This information was not

submitted as part of the application and was not considered during techmcal review of the
application.

Comment No. 5

Representative Bonnen requests that a clear statement be made on the record from the
Commission regarding what the substance of this perrmt amendment will be. Representative
Bomnen believes that the significance of this permit is that GCWA cannot move the water fo
Galveston County without this permit amendment. Representative Bonnen requests a statement
on the record that without the amendment, the water must stay in Brazoria County.

Response No. 5

The Executive Director responds that the original certificate authorized use of the water in
_ Brazoria and Fort Bend Counties in the Brazos River Basin and the San Jacinto-Brazos
Coastal Basin. The certificate was later amended (12-5322C) to add Harris County,
Jocated in the San Jacinto River Basin, to the previously authorized places of use. The
current amendment requests that Galveston County in the San Jacinto-Brazos Coastal
Basin be specifically added as a place of use. If the amendment is not granted, the water
must be used in qccordance with the existing terms and conditions of the certificate, which
does not include use in Galveston County. ‘




Comment No. § } : ’
Representative Bonmen comments that GCWA. does not have the power of eminent domain

outside of Galveston County, nor may they use the power over any other provider of water in.
Galveston County unless their enabling legislation has been amended.

Résponse No. 6:

Gulf Coast Water Authority’s enabling legislation can be found in H.B. 1172 of the 5ot
Legislature. Section 3 of that law states that the Galveston County Water Authority

(GCWA’s previous name) shall not have the power of eminent domain outside of Galveston .

County and that GCWA may not.use the power as to all or any part.of the water supply,
property, works or facilities of any one engaged in the business of supplying water in
Galveston County except that GCWA is not restricted from using the power to acquire
pecessary crossing easements and rights-of-way. ‘

Comment No. 7

Representative Bonnen comments that the City of Surfside has had salt water intrusion into their

water supply and asks what impact the approval of the permit would have on the City of Surfside
regarding salt water intrusion and asks whether salt water intrusion will occur in other coastal
communities in Brazoria County 2s 2 result of the permit approval.

Response No. 7

The Executive Director responds that staff review of the z_xpp}icatioh‘ indicates there would

be no greater impact on downstream flows under the conditions proposed in the
. amendment than would have existed if the water right was fully used under its currently

a’xithqrized conditions. Therefore, salt water intrusion into water supply systems cannot be
affected as a result of this application. ' ’

Comment No. 8

Representative Bomnen comments that the County should be allowed to be 2 contestant in the
contested case hearing should they so choose. : '

Response No. 8: » : :
The Executive Director responds that the Commission will consider any hearing requests
filed with the agency, and will decide whether the requestors are affected persons and
whether to grant.or deny those hearing requests at an open meeting. If the Commission

grants one or more hearing requests, the application will be sent to the State Office of
Administrative Hearings for a contested case hearing.



Comment No. 9 -
Representative Bonnen comments that energy production and shortfalls are currently a big issue
and approval of the permit could have a significant impact on the supply of energy in the

ERCOT grid and in this region. Correspondence with the Public utility Commission (PUC) is .
necessary to thoroughly investigate this issue.

Response No. 9

The Executive Director responds that TCEQ staff analyzed the application for effects on
other water rights and found that moving the diversion point should have no greater
impact on other water users, including existing power plants, so long as GCWA
appropriately accounts for the water. The recommended draft permit requires that an
accounting plan be submitted by GCWA and approved by the Executive Director prior to
use of the water at the new diversion point. '

TCEQ staff met with staff of the PUC on February 26, 2007. The ERCOT power grid is a
network for: electrical power distribution that covers most of the state of Texas and
practically all of the major populatwn centers. The ERCOT grid allows electrical power to
" be generated anywhere with in the grid area and supplied to any other grid area.
Complete loss of power from the NRG Parrish Power Plant would have a significant

negative impact on available power to the ERCOT grid. PUC staff does not have
information on the amount of cooling water needed to generate a given amount of electrical
power. The availability of an adequmte supply of cooling water would be a factor in
location of a new power plant. PUC staff did not know of a situation where the lack of
available cooling water had led to a rejection of.a purposed power plant site.

Comment No. 10
Representative Mike O’Day comuments that he is concerned about downstream uses not having
enough water and specifically is concerned about sustaining downstream aguaculture.

Response No. 10

The Executlve Director responds that staff’s analysis of the application indicates that’
moving the diversion point should have no impact on other water users.if GCWA
appropriately accounts for the water. The recommended draft permit includes special
conditions requiring GCWA to submit an accounting plan prior to diversion of water at

the upstream point. The accounting plan 1s subject to the approval of the Executive
Director.

Comment No. 11

Representative O’Day asks how CBWC will regulate the amount of water that is moved to
another basin under the permit amendment. He does not want to see water leave the basin.

Response No. 11
The ‘Executlve Dlrector responds that the recommended draft permit includes special



the new upstream diversion point. The accounting plan must account by priority date,
diversion rate, restrictions and authorization number for all water diverted by GCWA at
the upstream point pursuant to all of GCWA’s authorizations fo divert water at that point.
Further, the accounting plan is subject to the approval of the Executive Director.

The Executive Director also responds that the request for an exempt interbasin transfer
will be processed in accordance with statutory law governing interbasin transfers and
TCEQ rules. The review of an exempt interbasin transfer is limited by statute.

Comment No. 12

Representative O’Day comments that he is concerned whether the City of Pearland will have an
- opportunity fo take the water being transferred. ' ‘ '

Response No. 12 : . .

‘The Executive Direetor responds that which entity will be supplying water in an area or
who a water right owner will sell their water to .is not a factor when reviewing or
considering a permit unless the State or relevant Regional Water Plan recommends this as
a strategy. The Executive Director did not consider who would be the end user of the

water when determining whether to recommend that the permit be issued.
IMPACTS ON FARMERS/RANCHERS

Comment No. 13 .

Commissioner Donald “Dude” Payne, Precinct 1 of Brazoria County (Commissioner Payne) is
concerned that rice farmers will lose their water. Anthony Duke, Jr. and Cindy Duke (the
Dukes) are concemned that neither CBWC nor GCWA will continue selling rice irrigation water

to its present and future customers in Brazoria County from the Juliff Pumping Plant and present

canal system and that in' the future irrigation water from Brazoria County will be transferred to

other counties for monetary reasons. They ask whether TCEQ will provide oversight and
implement safeguards to prevent this from happening. ' :

Response No. 13 X ‘

The Commission and Executive Director must review and issue applications for water
rights based on the statutory criteria applicable to the agency. The entity supplying water
in a particular area to specific customers in the future is not a factor which is considered in
determining whether a permit should be issued, unless the State or relevant Regional
Water Plan recommends this as a strategy. The TCEQ’s jurisdiction is limited to its
statutory authority. Chapter 11 of the Water Code, relating to water right permitting, does
not allow the agency to consider economicloss when reviewing or considering a permit.

However, one requirement of an application for a water right is that it not be detrimental

to the public welfare. The Executive Director ‘does mot believe that this application is -

detrimental to the public welfare because the application is for 2 beneficial use and is
allowed by the Water Code. However, if the application is referred to a'contested case
hearing, the commenters can raise any issue they believebears on the public welfare.



Comment No. 14
The Dukes, Rice Tec, Jerry Locke and John Spoor comment that g,rantmo this application to
".amend the certificate will be economically devastating to rice farmers on this canal system. The
Dukes also comment that the application will adversely impact cattle ranchers who depend on
CBWC water. Terrance Hlavinka and Terrance Hlavinka Cattle Company (Mr. Hlavinka)
comments that he is concerned about their ability, and their tenants’ ability, to use water
purchased from the CBWC to produce rice and other crops on their farms. Texas Gulf Bank and
Tome C. Bielstein state that they are concerned about how the sale and transfer of the water
system to Gulf Water Company will affect the agricultural and industrial future of Brazoria
County.

Response No. 14

The Executive Director recognizes the importance of this water to the rice farmers and

other users of the water on the canal system. Further, The Executive Director responds
that the entity supplymg contract water in an area to meet water user needs is hot a factor
which must be considered in determining whether a permit should be issued, unless the
State or relevant Regional Water Plan recommends this as a strategy. The TCEQ cannot
consider impact on the economy of an area in water rights permitting except as it may bear
on the public welfare. Also, see response to Comment No.13.

WATER AVAILABLITITY

Comment No. 15

Commissioner Payne comments that this application will give Galveston County a chance to get
a third to more of the water. Nearby cities are putting in municipal utility districts (MUDs) and

using ground water, but in the future these cities are going to mneed this surface water.

Commissioner Payne believes this water should not be allowed to leave Brazoria County. '

Response No. 15

See response to Comments 5, 11, and 13. The Executive Director further xesponds that
which entity will be supplying water to an area in the future is not a factor which must be
considered in determining whether a permit should be issued, unless the State or relevant
Regional Water Plan recommends this as a strategy. The tramsfer of water is not
inconsistent with the adopted 2006 Region X Water Plan.



CONSERVATION / LEGAL

Comment No. 16 :
Robert Balcells and Brazoria County Groundwater Conservation District (BCGCD) are
concerned that potential water resources will be allocated to other counties. BCGCD comments

that long-term needs of Brazoria County should be considered when deciding shifts in surface
water allocations. BCGCD also states that according to the Region H plan, growth in Brazoria
County has been significantly underestimated and there will be a population growth fifteen
percent more than expected and an accompanying underestimated demand for water resources.
. "BCGCD asks TCEQ to consider the impact of this water being diverted to Galveston County on

the Region H plan, specifically in 2030, when the plan projects significant inputs are to come
from the Brazos River.

Response No. 16: :

The Executive Director responds that based on the adopted 2006 Recrmn H Water Plan,
both Brazoria and Galveston Counties are projected to have water shortages and the
recommended water management strategies will satisfy the future water demands for two
counties. The 2006 Region H Water Plan also addresses the fact that water is currently
1mported from Brazos River to meet the demands in Galveston County. The transfer of
water is not inconsistent with the adopted 2006 Region H Water Plan. Both GCWA ‘and
CBWC are listed as wholesale water providers in the 2006 Region H Water Plan and the
water plan also lists recommended water management strategies for the two providers,

respectlvely However, this project is not explicitly listed as a recommended strategy in the
water plan at the time.

Comment No. 17

Jacko Garrett asks for a detailed study of future use of the water by the people who would be

distributing it. He comments that there is a fiduciary duty for the Apphcant to explain where the
water will be in the future. :

- Response No. 17

The Executive Director responds that the apphcant is not requlred to conduct these types
of studies by the statutes or TCEQ rules relatmg to water rights. See responses above.

Comment No. 18

Mark Walker Director of 1evu1aio1'y affairs of NRG Texas (NRG) is concerned that the

piecemeal nature of the application deprives the commission and the pubhc from evaluatmc the
’ totahty of proposed water uses.

Response No. 18

The Executive Director responds that he must review applications as submltted This
~ application requests the addition of an upstream diversion point pursuant to Tex. Water
Code § 11.122. The application further requests authorization to add Galveston County in
~ the San Jacinto-Brazos Coastal Basin as a place of use for the water. The Tf“ EQ processes



applications in accordance with Texas statutes and agency rules.

Comment No. 19

The Dukes comment that GCWA has stated thai there is a permitted surplus of 72,000 acre feet

in the Chocolate Bayou and Gulf Coast Canal systems.and asks why TCEQ is entertaining a
furtherance of the surplus by way of this application.

Response No. 19:

The Executive Director responds that the Texas Water Code requires a water right holder
to submit a Water Conservation and Drought Contingency Plan and show that it is
beneficially using the water. The 2005 Water Conservation and Drought Contingency Plan
submitted by GCWA. was. reviewed for.administrative sufficiency for Wholesale Water
Suppliers. The submitied plan meets the mmlmum requirements for wholesale water
suppliers as defined in the TCEQ Rules, Title 30 TAC Chapter 288. Based on long term
water planning information included in the 2006 Region H Water Plan, GCWA is
considered to have a projected water shortage in 2060. Based on the adopted 2006 Region

H Water Plan, both Brazoria and Galveston Counties are projected to have water

shortages and the recommended water mamcement strategies will satisfy the future water
demands for two courities.

. Comment No. 20
Sea Grant Marine Advisory Service and Richard E. Tillman (Sea Grant) comment that they have
conducted freshwater needs assessments for Brazoria County and they are concerned about the

large volume of surface water leaving Brazoria County and the effects it will have on its
residents.

Response No. 20: '
The Executive Director responds that based on the adopted 2006 Region H W’lter Plan,
Brazoria County is projected to have water shortages and the recommended water

management strategies listed on the 2006 Region H Water Plan will satisfy future water
demands.

Comment No. 21

Terrance Hlavincka comments that there is not an excess of water in the system which could be
moved. In 2005 he had two tenants that went out of business because CBWC could not supply
enough water and it was not a drought of record.. He further states that peak time for the
treatment plant in Texas City is Labor Day and July 4™ which typacally coincides with peak
times for irrigation for customers in Brazoria County. Mr. Hlavinka is concérned about the
- amount of water available and necessary for meeting future growth in Brazoria County.

Response No. 21:

The Executive Director responds that based on the adopted 2006 Region H Water Plan, the
recommended water management strategies listed on the 2006 Region H Water Plan will
et the future municipal water demands for Brazeria County. Futhermore, this

E




application is for an exempt interbasin transfer, for which TCEQ review is limited.

Comment No. 22

John Spoor comments that his water permit 5341 will be affected by the approval of the permit.
He asks whether hydrology flow studies have been done from the Chocolate Bayou water flow
meter at 1462 to determine the impact of moving 100% of the water in this permit out of
- Brazoria County. A :

Response No. 22

The Executive Director’s staff used the TCEQ Water Avmhblhty Model (WAM) for the
Brazos River Basin, which assumes that all basin water rights divert their maximum

authorized amount, to determine whether the application affected other basin water righfs. B

For the change in diversion point, the results of the analysis indicate that there was no
effect on Water Use Permit 5341. In addition, Water Use Permit 5341 is located on Bastrop
Bayou in the San Jacinto-Brazos Coastal Basin. As such, this water right cannot be
impacted by an application to relocate a diversion point in the Brazos River Basin. For the
interbasin transfer, a water avaﬂabxhty analysis is not required under Tex. Water Code
Section 11 085 because the water is already appropnated to GCWA.

ENVIRONMENT/WILDLIFE ISSUES

Comment No. 23. ' /

The Dukes, Sea Grant, and Terrance Hlavincka comment that granting this application to amend
the certificate will adversely impact the coastal areas, the coastal marshes, bays and estuaries,
and wildlife in Brazoria County. Terrance Hlavincka requests an environmental study to

determine the impact of moving water from one basin to another. Sea Grant ‘comments

(submltted by Corrie Bowen) that the fresh water inflows to the estuaries in Brazoria County are
v1ta11y important to sustaining in-strearn and marine ecological systems in the county which are
important to the economic and social vitality of the state. Sea Grant is concerned that decreased

fresh water inflows will have a negative economic impact on crops, the seafood 111dustry, as well
as recreation industries such as hunting and sport fishing.

Response No. 23:

The Executive Director responds that the statutes and TCEQ rules exempt this application

from an environmental rev1ew of the impacts that could result from the exempt interbasin
transfer.



OWNERSHIP/FINANCING OF THE PERMIT

Comment No. 24
The Dukes comment that Chocolate Bayou Water Company is the named applicant and asks
whether it is administratively correct for them. to have no representatives present at the public

meeting. Terrance Hlavincka asks who currently owns GCWA and how the Chocolate Bayou
System purchase is being financed.

Response No. 24

The Executive Director acknowledges that CBWC did not have representatives at the
pubhc meeting. Representatives from GC‘WA appeared at the public meeting and
announced that they had purchased Chocolate’ Bayou Water Cormpany and Chocolate
Bayou Water Company’s water rights. Subsequently, an application was made to the
TCEQ to change the ownership records of the CBWC water rwht

Regarding ownership of GCWA, it is a statutorily created governmental entity. The
Executive Director is not privy to the details regarding the financing of the purchase of the
Chocolate Bayou System as this information was not part of the application. Therefore,

under TCEQ statutes and rnles, the information was not considered by staff during the
technical review.

INTERBASIN TRANSFER ISSUES

Comment No. 25

The Dukes cormment that CBWC application amendment is not an inter-basin transfer, but itisa
trans-basin transfer.

Response No. 25

The Executive Director responds that the water code does not have definition fox a “trans-
basin transfer.” This application requests the use of water in another county that is in an -
adjoining coastal basin. Transfer of water from obe basin to another is an intérbasin
transfer. This interbasin transfer is an “e\empt” interbasin transfer under Tex. Water
Code § 11.085(a) & (v) and therefore is not subject to a2 full Comumission review. This
provision allows interbasin transfers without meeting all of the requirements of Section
11 085 if the water is going to an 3(1]01111110 coastal basm

Comment No. 26

Terrance Hlavincka asks whether Certificate 12-5322 provides any prevmus or current right for
Chocolate Bayou to move this water into Galveston County.

Response No. 26
The Executive Director responds that the original certificate authorized use of the water in

the San Jacinto-Brazos Coastal Basin in which Galveston County is located. The certificate
J_}d npts anonr?v Galveston Cn"ptv as a pla(\e of use,



Comment No. 27

Terrance Hlavincka comments that while coastal counties are exempt from the inter-basin

transfer law, the permit application violates the intent of current law because Fort Bend County
is not a coastal county.

Response No. 27

The Executive Director responds that this application is to transfer water to Galveston

County. Galveston County is located in the San Jacinto-Brazos Coastal Basin, which is an
adjoining basin to the Brazos River Basin.

This apphcatlon requests to use the water within GCWA’s service area in other basins and
the transfer is exempt purseant to Tex. Water Code §11.085 (v)(3). This provision allows

imterbasin transfers without meeting all of the requirements of Section 11.085 if the water
is going to an adjoining coastal basin.

SUBSIDENCE ISSUES/RECHARGE

Comment No. 28
Robert Balcells and Brazoria County Groundwater Conservatxon ‘District (BCGCD) are

concerned that long-term demands for water will outpace groundwater resources for Brazoria
~ County. Groundwater resources in the area are limited and are currently stressed by the

surrounding counties where there has been a lot of growth. As a result subsidence has. occurred.

BCGCD is also concerned that the application will affect the recharge of the Brazoria County
aquers

Response No. 28

The Executive Director responds that this surface water right apphcatmn is to add a
diversion point approximately 3.9 miles upstream of the existing -diversion point and to
authorize an exempt interbasin transfer to the San. Jacmto—Brazos Coastal Basin. Long
term demands for groundwater in Brazoria County, and any resulting subsidence, will be
the same regardless of the diversion point of this surface water. The transfer portion of

this application is exempt from a full review under Section 11.085 because the water is
going to an adgommo coastal basin.

The Executive Director has not performed any specific investigation into recharoe of
Brazoria County aquifers. The Executive Director does recognize, in theory, that a shift in
~use of surface water for agricultural irrigation in Brazoria County to mummpal supply
outside of Brazoria County may have an effect on aquxfer recharge in Brazoria: County‘
‘However, this application only concerns an upstream move of 2 dlversmn pomt that will

nothave a substantial impact on aquifer recharge and an interbasin transfer that is exempt
from technical review.



IMPACTS ON ELECTRICAL POWER GENERATION

Comment No. 29

Mark Walker Director of regulatory affairs of NRG Texas (NRG) is concerned about the
impairment of its senior water rights which NRG relies upon for the operation of the W.A. Parish
power plant. Parish is the largest fossil fuel fired power plant in North America and is critical to
reliable service of electricity in the ERCOT grid. The plant represents about 5% of generation
capacity of the ERCOT grid which services most of the state. NRG comuments that the proposed
amendment combines junior and senior water rights at a common diversion point, which without
an adequate accounting plan will jeopardize their senior water rights. Specifically, NRG 1is
concerned about what will happen in the event of a call up river of senior rights, which typically
happens when the grid needs the power the most.

Response No. 29

The Executive Director responds that staff performed an analysis of this application and
found that moving the diversion point would have no impact on other water users so long
as GCWA. appropriately accounts for the water. Under its current permit, GCWA is not
required to submit an accounting plan. However, the recommended draft permit includes a
special condition requiring GCWA to submit an accounting plan for Executive Director
approval prior to diversion of water at the new upstream diversion point. The accounting
plan must account by priority date, diversion rate, restrictions and authorxz'mon number
for all water diverted by GCWA at the upstream point pursuant to all of GCWA®s
authorizations to divert water at that point. The Water Code and TCEQ rules require that
water rights be administered in accordance with the prior appropriation doctrine relating
to who can get their water first. If GCWA has violated its water rights or statutes within
the TCEQ?’s jurisdiction or TCEQ rules persons may contact the Region 12 office
(Houston) at 713-767-3500

IMPACTS ON NAVIGABLE WATERS.

Comment No. 30
The Dukes comment that a reductlon in water level in Chocolate Bayou will cause navigation
problems for tug-boat barge traffic and ask whether the United States Army Corps of Engineers

has been notified regarding the amendment to the application since the waters are United States
navigable waters.

Response No. 30

The Executive Director responds that US Army Corps of Engineers review under Section
~404 of the Clean Water Act is only required in cases involving the dlscharge of dreds ed or

fill ‘material (e.g., resulting from construction or maintenance activities) into the n;iv1gable

waters of the Umted States. Because this proposed permit '1pphcatlon involves nelther,

review by the Corps is not required.
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