FREEMAN & CORBETT
PHONE (512) 451-6689 8500 Bluffstone Cove, Suite B-104 FAX (512) 453-0865
Austin, Texas 78759

July 20, 2010

Ms. LaDonna Castenuela

Chief Clerk

Texas Commission on Environmental Quality
P. O. Box 13087

Austin, TX 78711-3087

Re: TCEQ Docket No. 2009-0356-WR; Application No. 12-5322E to Amend
Certificate of Adjudication No. 12-5322 of Gulf Coast Water Authority

Dear Ms. Castenuela:

Enclosed please find the original and eleven copies of Applicant Gulf Coast Water
Authority’s Response to the Motion to Dismiss with Prejudice filed by Anthony Duke and
Carolyn Duke (the “Dukes”) in this matter.

Copies of this letter are being sent to all parties of record per the attached certificate of
service.

Very truly yours,
"

Ronald J. Freeman

cc: Robert D. Istre, General Manager, GCWA
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TEXAS
COMMISSION _
ON ENVIRONMENTAL
QUALITY
TCEQ DOCKET NO. 2009-0356-WR

20 PN M 27
APPLICATION BY GULF COAST § BEFORE THE TEXAS "'~ * ‘

WATER AUTHORITY FOR AMEND- §  COMMISSION ONoicF CLERKS OFFICE
MENT TO CERTIFICATE OF §  ENVIRONMENTAL QUALITY
ADJUDICATION NO. 12-5322E §

RESPONSE TO THE MOTION TO DISMISS WITH PREJUDICE FILED BY
ANTHONY DUKE AND CAROLYN DUKE

COMES NOW, Gulf Coast Water Authority (“Applicant” or “GCWA”) and files this
Response to the Motion to Dismiss with Prejudice filed by Anthony Duke and Carolyn Duke (the
“Dukes”) and in support thereof respectfully shows as follows:

I.

The Dukes Motion to Dismiss with Prejudice raises no issues which have not already
been addressed by GCWA in its response to the Dukes Motion for Continuance filed in this
Docket last week. Again, the Dukes allege that the Executive Director has previously
dismissed with prejudice on October 16, 2006 an application filed by Chocolate Bayou Water
Company and GCWA and that no motion to overturn such dismissal was filed. And, again,
the Dukes are referring to a completely separate and different application that was filed by
Chocolate Bayou Water Company (not GCWA). As shown by the October 16, 2006 letter
attached to the Duke’s Motion to Dismiss, the docket which that dismissal related to was
TCEQ Docket 2004-1997-WR. That prior application was filed solely by Chocolate Bayou
Water Company, not by GCWA, and it asked for a totally different amendment to CA 12-5322
that in no way was, or is, related to the current Application pending in this Docket. Attached
to this response is the actual order of dismissal in that docket dated Sept. 27, 2006. As the
Commissioners can see from reviewing that dismissal order, it pertained to an application filed
by Chocolate Bayou Water Company to add a diversion point on the Brazos River in Waller
County (near Hempstead). The current application filed by GCWA in this Docket asks for a
new, additional diversion point far downstream of that point.

II.

The Dukes again allege that no public meeting has been held on the GCWA application.
It has, however. That public meeting was held on January 25, 2007. And, contrary to the
Duke’s allegation that GCWA had not purchased the Canal C assets from Chocolate Bayou at
that time, in fact GCWA had completed that purchase in December of 2006.

II1.
The Dukes again allege that the forfeiture and cancellation provisions of the Water

Code allow the TCEQ to deny an Application. The cancellation statutes only allow TCEQ to
cancel water rights for specific reasons and only after notice and hearing regarding the alleged



cancellation. The issue of cancellation of any of GCWA’s CA 2-5322 is simply not part of,
nor is it related to, this Application.

IV.

Finally, the Dukes allege that they are holders of riparian rights on Chocolate Bayou
and they attach an affidavit they prepared and signed to claim such rights. They then state that
the Application will impair their rights as riparian landowners. However, the Dukes’ Motion
states that their land was patented by Mexico. Accordingly, no riparian rights attach to that
land, nor do any equitable water rights. See In Re: The Adjudication of Water Rights in the
Cibolo Creek Watershed of the San Antonio River Basin, 568 S.W.2d 155 (Tex. Civ. App.—
1978).

Wherefore, premises considered, GCWA respectfully requests that the Commission:

1. deny the Motion to Dismiss with Prejudice; and
2. for such other relief to which GCWA may be entitled.

Respectfully submitted,
Freeman & Corbett
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Ronald J. Freeman
State Bar No. 07430500

8500 Bluffstone Cove, Suite B-104
Austin, TX 78759

(512) 451-6689

(512) 453-0865 (fax)
rfreeman@freemanandcorbett.com

Attorneys for Gulf Coast Water Authority

Certificate of Service

I hereby certify that a true and correct copy of the foregoing was delivered on July 20,
2010, by over-night mail, fax, first-class mail and/or hand-delivery to persons on the attached

(B8 \ T —

Ronald J. Freeman

service list.
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| MATLING LIST
GULF.COAST WATER AUTHORITY -
 DOCKET NO. 2609-0356-WR -

FOR THE APPLICANT:
Robert Istre, General Manager
Gulf Coast Water Authority
3630 FM 1765

Texas City, Texes 77591

. Tel: (409) 935-2438ext, 17 -

Fax: (409) 935-4156

- Sghbrina Finnegan, Vice President

Chocolate Bayou 'Water Company
2 Paragon Dr. _
Montvale, New Jersey 07645-1782

Lawrence Bellatti

Andrews & Kurtl, L.L.P.
600 Travis St, Ste. 4200
Hotston, Texas 77002-2929
Tel: (713) 220-4196

Fax; (713) 238-7207

Glenn Jarvis

Law Offices of Glenn Jarvis
1801 S, 2 8t,, Ste. 550
McCallen, Texas 78503-1353
Tel: (956) 682-1660

Fax: (956) 618-2660

FOR THE EXECUTIVE DIRECTOR
viza elecironic mail:

Ross Henderson, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Ran Ellis, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division, MC-160

P.0. Box 13087 ’

Austin, Texas 78711-3087

Tel: (512) 239-1282

Fax: (512)239-2214

POR PUBLIC INTEREST COUNSEL
via electronic mail:

Mr, Blas 1. Coy, Jr., Altorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.0. Box 13087 ‘

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR OFFICE OF PUBRLIC ASSISTANCE
via elecironic mail:

Ms, Bndget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.0.Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 235-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION
via electronic mail:

Mz, Kyle Lucas

Texas Commissicn on Envirommental Quality
Alternative Dispute Resolution, MC-222

P.0. Box 13087

Austin, Texas 78711-3087
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FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmertal Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

- Austin, Texas 78711-3087

Tel: (512) 239-3300
Fax: (512) 2393311



REQUESTER(S)

CAROLYN AHRENS
20TH AHRENS & WERKENTHIN PC

- 18 CONGRESS AVE STE 1515
AUSTIN TX 78701-3504

PAUL BORK

COUNSEL LEGAL DEPT, THE DOW CHEMICAL COMPANY

1780 BUILDING
MIDLAND MI 48574-0001

BEN CARMINE

NRG TEXAS POWERLLC
1301 MCKINNEY ST STE 2300
HOUSTON TX 77010-3031

DOUGLAS CAROOM :
816 CONGRESS AVE STE 1700,

AUSTIN TX 78701-2442

ANTHONY & CAROLYN DUKE
PO BOX 1047
ALVIN TX 77512-1047

STHONY & CINDY DUKE
PO BOX 807 .
ALVIN TX 77512-0807

SCOTT HICKMAN
CAPRTAIN, CIRCLE H OUTFITTERS AND CHARTERS

3218 CORAL RIDGE CT
LEAGUE CITY TX 77573-8023

TERRANCE J HLAVINKA
PO BOX 1188
EAST BERNARD TX 77435-1188

TERRY HLAVINKA

TERRANCE HLAVINKA CATTLE CO
PQ BOX 1188

EAST BERNARD TX 77435-1188

FRED B WERKENTHIN, JR

BOOTH AHRENS & WERKENTHIN PC
515 CONGRESS AVE STE 1515
AUSTIN TX 78701-3504

WITHDRAW OF REQUEST(S)

RUBEN R BARRERA
111 CONGRESS AVE 8TE 2300

AUSTIN TX 78701-4081

PUELIC OFFICIALS - INTERESTED PERSON(S)

THE HONORABLE DENNIS BONNEN
PO BOX 2810
AUSTIN TX 78768-2910

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES
PO BOX 2910

AUSTIN TX 78768-2910

THE HONORABLE DENNIS BONNEN
TX HOUSE OF REPRESENTATIVES
122 E MYRTLE ST

ANGLETON TX 77515-4739

THE HONORABLE DONALD "DUDE" PAYNE
BRAZORIA COUNTY COMMISSIONER

PO BOX 998A

CLUTE TX 77531-0888

INTERESTED PERSON(S])
JASON AFINOWICZ

TCBINC .
5757 WOODWAY DR STE 101
HOUSTON TX 77057-1514

KIMBERLY M ALLEN
930 BLUE WATER HWY
SURFSIDE BEACH TX 77541-0198

ROBERT N BALCELLS
9801 WESTHEIMER RD STE 500
HOUSTON TX 77042-3950

BILLY BEICKER.
12415 1/2 ROY RD
PEARLAND TX 77581-7988

MR LARRY BEUHLER
CITY OF ALVIN

216 W SEALY ST
ALVIN TX 77511-2341




TOWM C BIELSTEIN
200 W 2ND ST
‘REEPORT TX 77544-5773

MR MIKE HOKE
POBOX2910
AUSTIN TX 78788-2810

CORRIE BOWER
27017 COUNTY ROAD 171
ANGLETON TX 77515-8803

J CURTISS BROWN, JR
123 ROSENBERG ST STE 4005
GALVESTON TX 77550-1494

KEN BURKETT

BC GROUNDWATER CONSERVATION DIST
2407 LYNN DR

PEARLAND TX 77581-3912

MS CATHERINE CALLAWAY
NRG ENERGY :

301 MCKINNEY ST STE 2300
11OUSTON TX 77010-3031

ANN CHAFFIN
11166 FM 521 RD
ROSHARON TX 77583-5114

OM CHAWLA

H-GAC

3555 TIMMONS LN
HOUSTON TX 77027-6470

JUSTINE M CHERNE
ALLEN BOONE HUMPHRIES ROBINSON LLP

3200 SOUTHWEST FWY STE 2600

HOUSTON TX 77027-7537

LYN CLANCY

ASSOC GEN COUNSEL, LCRA
PO BOX 220 H424

AUSTIN TX 78767-0220

DARRIN M & YOUNG LORFING
3519 LIBERTY DR
PEARLAND TX 77581-5418

FRED COOGAN
5602 TERWILLIGER WAY
HOUSTON TX 77056-2507

NORMA COOGAN
5602 TERWILLIGER WAY
HOUSTON TX 77056-2607

MARY ANN & PATRICK F DOYLE
123 ROSENBERG ST
GALVESTON TX 77550-1494

ANTHONY DUKE, JR
PO BOX 607
ALVIN TX 77512-0607

STROM DUKE
PO BOX 393
ROSHARON TX 77583-0393

JASON FLUHARTY

NRG TEXAS LP

1301 MCKINNEY ST
HOUSTON TX 77010-3031

JACKO GARRETT
PQ BDX 603
DANBURY TX 77534-0603

SCOTT & TONI HAIRSTON
6728 COUNTY ROAD 208 BOX 140

DANBURY TX 77534-8833

ERIC HALL
10777 WESTHEIMER RD STE 400
HOUSTON TX 77042-3455

PATRICK HENRY
MAYOR, CITY OF ANGLETON

904 CANNAN DR
ANGLETON TX 77515-3308
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BRYAN M & STEPHEN D HOLMES
+23 ROSENBERG ST
ALVESTON TX 77550-1484

DAVID W KOCUREK

DIR OF PUB WORKS, CITY OF ALVIN
1100 W HIGHWAY 6

ALVIN TX 77511-7648

CATHY LANEY
BRAZORIA COUNTY PCT 2

21017 COUNTY ROAD 171
ANGLETON TX 77515-8803

BARBARA LAWRENCE

GITY SECRETARY, CITY OF GALVESTON
POBOX 778

GALVESTON TX 77553-0778

CHARLES LECOMPTE
PO BOX 263
DANBURY TX 77534-0253

IRRY LOCKE
RICETEC, INC.
1225 FM 2817 RD
ALVIN TX 77511-6036

JIMMY MCCORNICK
JCM FARMS INC

111 W ADOUE ST
ALVIN TX 77511-2401

MICHAEL F MILLER
PO BOX 778
GALVESTON TX 77553-0779

MELANIE OLDHAM

CITIZENS FOR CLEAN AIR & WATER IN BRAZORIA CO
316 COUNTY ROAD 883 ‘ -
ANGLETON TX 77515-9488

WILFRED PELTIER
20¢ E MULBERRY ST STE 300
ANGLETON TX 77515-4748

SHERILYN PLENTL | )
111 E LOCUST ST BLDG A-29 STE 290

ANGLETON TX 775154842

SHERRY PLENTL

BRAZORIA CO GROUNDWATER CONS DIST
1101 WESTERN AVE

ANGLETON TX 77515-4257

TOM REID
MAYOR, CITY OF PEARLAND

3518 LIBERTY DR
PEARLAND TX 77581-5418

MARY RUTH RHODENBAUGH
BRAZORIA CO

2005 COUNTY ROAD 347
BRAZORIA TX 77422-8074

DAVID SPOOR
747 COTHARN DR
ANGLETON TX 77515-3313

JOHN SPOOR

SPOOR FARMS

11 CAYCT

ANGLETON TX 77515-3801

RICHARD E TILLMAN .
BRAZORIA COUNTY EXTENSION AGENT, SEA GRANT

MARINE ADVISORY SERVICE
21017 COUNTY ROAD 171
ANGLETON TX 77515-8903

ARTHUR H VELASQUEZ
PO BOX 983
ROSHARON TX 775B3-0883

BILL WALKER
1104 OAK PARK DR
ANGLETON TX 77515-7868

MARK WALKER

NRG TEXAS

1001 CONGRESS AVE #360
AUSTIN TX 78701-5000
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MICHAEL WOLLAM
2800 OWEN ST
ALVIN TX 77511-3738

JAMES D YARBROUGH
123 ROSENBERG ST
GALVESTON TX 77550-1404

JERI YENNE
CRIMINAL DIST ATTY, BRAZORIA COUNTY

111 E LOCUST ST STE 408A
ANGLETON TX 77515-4842
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TCEQ DOCKET NO. 2004-1997-WR
SOAH DOCKET NO. 582-05-9443

APPLICATION BY CHOCOLATE § BEFORE THE TEXAS
BAYOU WATER COMPANY TO § COMMISSION ON
AMEND CERTIFICATE OF § ENVIRONMENTAL QUALITY
ADJUDICATION NO. 12-5322 §

ORDER
On August 10, 2005, the Texas Commission on Environmental Quality considered
hearing requests regarding an application by Chocolate Bayou Water Company to amend its
Certificate of Adjudication No. 12-5322 to add a diversion point to its water right on the Brazos
River in Waller County, Texas. The Commission granted the hearing requests of some requestors
in an Interim Order dated August 15, 2005, and referred the application to the State Office of
Administrative Hearings (SOAH) for a contested case hearing on the merits.

On October 3, 2005 a preliminary hearing was held in which jurisdiction of the matter
was taken at SOAH.

On December 16, 2005, Chocolate Bayou Water Company filed a motion with SOAH
requesting the withdrawal of its application. The Honorable Sharc-)n Cloninger, presiding
administrative law judge (ALJ), considered the Applicant’s Motion to Withdraw, the response
filed on December 16, 2005 by the City of Houston, the Brazos River Authority, and the Texas
Water Development Board, and the Applicant’s Reply to the response filed December 20, 2005.
The ALJ issued Order No. 3 on December 21, 2005, which ordered that the Applicant’s
application be with&rawn with prejudice and the matter dismissed from the docket of SOAH and
remanded back to the Executive Director for final disposition pursuant to 30 TEX. ADMIN.

CODE § 80.25(a) and (b).



® ®

NOW, THEREFORE, BE IT ORDERED BY THE EXECUTIVE DIRECTOR ‘OF THE
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY that:

Pursﬁaﬁt to 30 TEX. ADMIN. CODE §§ 80.25(a) and 80.101, the petition by Chocolate
Bayou Water Company for an amendment to Certificate of Adjudication No. 12-5322 is
dismissed with prejudice.

The Chief Clerk of the Texas Commission on Environmental Quality shall forward a
copy of this Order to the parties.

If any provision, sentence, clause, or phrase of this Order is for any reason held to be
" invalid, the invalidity gf any portion shall not affect the validity of the remaining portions of the
Order.

Issue Date: ‘SEP 27 2006

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

r the Executive Director



