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CITY OF NACOGDOCHES’ REPLY TO
LOWER NECHES VALLEY AUTHORITY AND CITY OF LUFKIN

TO THE HONORABLE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

The City of Nacogdoches, Texas (“Nacogdoches™) files this reply to the responses of the
Lower Neches Valley Authority (LNVA”) and the City of Lufkin (“Lufkin”) regarding
Nacogdoches® request for hearing on LNVA’s and Lufkin’s applications to amend their water
rights. LNVA and Lufkin both request modification of special provisions of their respective
permits that subordinate their use of water authorized by those permits to “present or Sfuture

- domestic and/or municipal water needs or requirements” and to “any righs hereafter granted by

the commission for storage and/or use of waters in and above the proposed Ponta Dam on the
Angelina River and the proposed Weches Dam on the Neches River.” Amendment of the
subordination clause as requested would effectively. give LNVA and Lufkin new water rights and
would effectively eliminate the protections provided by prior commission decisions to
Nacogdoches and other upstream municipal water providers.

The Executive Director and Office of the Public Interest Counsel recommend granting
Nacogdoches’ hearing request. LNVA’s response fails to specifically address Nacogdoches’
hearing request, focusing primarily on its opposition to the City of Dallas® hearing request.
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Instead, LNV A merely supports Lufkin’s position regarding standing of Nacogdoches and other

protestants. Lufkin argues that no justiciable interest in its permit application can be shown by a
party who currently possesses an upstream water right or who plans to seek a new water right in
the future. In essence, Lufkin asserts that the only persons who would have standing to contest

its application would be those persons who currently have a pending application for a water right
that competes with Lufkin’s application. Lufkin is wrong.

Nacogdoches® Water Rights Provide a Justiciable Interest

Nacogdoches currently holds permit 2560 authorizing the City to construct Lake
Nacogdoches and impound waters therein. The permit also authorizes the City to divert and use

up to 22,000 ac-ft of water per annum from Lake Nacogdoches for municipal purposes. The -
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City’s interest in preserving and protecting its water right provides a justiciable interest to
support the City’s. request for contested case hearings on the permit amendment applications
filed by Lufkin and LNVA. Both Lufkin and LNVA were required to provide mailed notice to
water rights holders, including the City of Nacogdoches. Even if Lufkin’s application is not
 intended to impair existing water rights, the City has a right to participate in a hearing on
Lufkin’s application in order to ensure that its water rights are properly interpreted and
considered and that no harm to such rights occurs. The potential for such harm in interpreting
and applying water rights with complex subordination provisions such as those found in LNVA’s
and Lufkin’s permits is demonstrated by the following language from the 2006 Region I Plan
which interprets LNVA’s water rights without applying the appropriate subordination clauses:

“The City currently has water rights to divert 22,000 ac-ft/yr of
water from Lake Nacogdoches. The modified Neches WAM Run
3 shows the current firm yield of this lake to be 9,865 ac-ft/yr and
reducing to 7,430 ac-ft/yr by 2060. -

The WRAP computer model recognized Lake Nacogdoches’
priority date, 1970, as junior to Sam Rayburn’s, 1963. As a result,
the model simulates releases of water from Lake Nacogdoches
during the drought of record in an attempt to keep Rayburn full
when calculating the yield of there reservoirs. Calculating the
yield of Lake Nacogdoches in this fashion drastically decreases the
calculated yield of Lake Nacogdoches, but does not significantly
increase the yield of Rayburn.”’

The City’s request for hearing is based in part on its desire to protect its existing water
rights and ensure that they are properly interpreted and applied in light of the subordination
language contained in LNVA’s and Lufkin’s permits and permit amendment applications.

Nacogdoches’ Interest in Developing Additional Water Supplies to Meet the Growing Demand
of Its Customers Creates a Justiciable Interest

Nacogdoches is a growing city with growing water demands. According to the 2006
Region I Water Plan (Attachment 1), population is anticipated to increase from 33,044 in 2010 to
54,235 in 2060 — an increase of 65%. During that period water demand is anticipated to increase
by approximately the same percentage, rising from 7,625 ac-ft in 2010 to 12,540 ac-ft in 2060.
That same plan shows Nacogdoches having a shortage of water supply as soon as 2030.

LNVA’s and Lufkin’s amendment applications seek to modify special provisions that
subordinate their respective water rights to future water right applications that fall into two
categories: (1) “present or future domestic and/or municipal water needs or requirements” and
(2) “any rights hereafter granted by the commission for storage and/or use of water in or above
the proposed Ponta Dam on the Angelina River and the proposed Weches Dam on the Neches
River.”

! This misinterpretation of the subordination provision is corrected in the draft 2011 Region I Water Plan.
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As a growing city with growing water needs located upstream of LNVA’s and Lufkin’s
water rights, Nacogdoches fits squarely within the class of persons protected by the
subordination clauses that LNVA and Lufkin seek to amend. The subordination clauses create
the right among members of that class that is currently protected by the existing permit language.
LNVA’s and Lufkin’s applications seek to directly modify and impair that right.

Lufkin argues that claims by Nacogdoches and others concerning future permit
applications are speculative, citing Texas Disposal System Landfill, Inc. v. Texas Commission on
Environmental Quality, et al, 259 S.W.3d 361, 363 (Tex. App.—Austin 2008, no pet.). That
case involved a landfill operator complaining about a permit amendment granted to another
landfill operator on grounds that the commission’s decision could potentially jeopardize the trust
relationship between the Plaintiff landfill operator and its neighbors. Texas Disposal System
Landfill, Inc. provides no guidance for this case. It did not involve the potential alteration of a
permit provision recognizing a- right to be protected for future water rights application in a
specific basin. In reaching its decision that Texas Disposal’s alleged injury was speculative, the
court noted that Texas Disposal did not contend that it was an economic competitor in the same
regulated sector as the landfill operator whose permit it challenged.

Nacogdoches has an interest in a permit application that seeks to extinguish a right or
protection given to future permit applicants within the same basin.

The commission should grant Nacogdoches’ request for contested case hearing.

Respectfully submitted,

Mathews & Freeland, L.L.P.
327 Congress Ave., Ste. 300
Austin, Texas 78701
Telephone (512) 404-7800
Facsimile (512) 703-2785

: 13188700

email: jmathews@mandf.com

By:

ATTORNEYS FOR CITY OF NACOGDOCHES
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CERTIFICATE OF SERVICE

I hereby certify that on this the 17% day of August 2009, a true and correct copy of the
foregoing document was served on the following by mail:

Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC 105

P.O. Box 13087

Austin, Texas 78711-3087

Christiaan Siano, Staff Attorney

‘Texas Commission on Environmental Quality
Environmental Law Division, MC 173

P.O. Box 13087

Austin, Texas 78711-3087

Robin Smith, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC 173

P.O. Box 13087

Austin, Texas 78711-3087

Blass Coy, Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC 103

P.O. Box 13087

Austin, Texas 78711-3087

Jim Mathews

Mathews & Freeland, LLP

327 Congress Avenue, Suite 300
Austin, Texas 78701

Gwendolyn Hill Webb
Webb & Webb

P.O. Box 1329

Austin, Texas 78767-1329

Ronald J. Freeman
Freeman & Corbett, LLP
8500 Bluffstone Cove, Ste. B104
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Molly Cagle o = <28
Vinson & Elkins, LLP = EZ
2801 Via Fortuna Ste. 100 2 w &
Austin, Texas 78746-7567 -

George Campbell

Nacogdoches County

101 W. Main St. Ste. 107
Nacogdoches, Texas 75961-4807

Brad B. Castleberry

Lloyd, Gosselink, Rochelle & Townsend, PC
816 Congress Ave. Ste 1900

Austin, Texas 78701

John D. Stover
P.O.Box 1728
Lufkin, Texas 75902-1728

Marvin J. Angle
P.0O. Box 1870
Jacksonville, Texas 75766-1870
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Chris Davis, Judge
Cherokee County

135 S. Main St

Rusk, Texas 75785-1351

Monty Shank
General Manager

Upper Neches River Municipal Water
Authority

P.O. Box 1965
Palestine, Texas 75802
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Water User Group

Appleby WSC
Population (number of persons)
Water Demand (ac-ft/yr)
Current Supply (ac-ft/yr)
Carrizo-Wilcox
Lake Nacogdoches
Supply - Demand

County-Other

Population (number of persons)

‘Water Demand (ac-ft/yr)

Current Supply (ac-ft/yr)
Carrizo-Wilcox
Other-Undifferentiated
Queen City
Sparta

Supply - Demand

Cushing

Population (number of persons)

‘Water Demand (ac-ft/yr)

Current Supply (ac-ft/yr)
Carrizo-Wilcox

Supply - Demand

Garrisen

Population (number of persons)

‘Water Demand (ac-ft/yr)

Current Supply (ac-ft/yr)
Carrizo-Wilcox

Supply - Demand

Lilly Grove SUD

Population (oumber of persons)

‘Water Demand (ac-ft/yr)

Current Supply (ac-ft/yr)
Groundwater

Supply - Demand

Nacogdoches
Population (number of persons)
Water Demand (ac-ft/yr)
Current Supply (ac-ft/yr)
Lake Nacogdoches
Carrizo-Wilcox
Supply - Demand

Swift WSC

Population (number of persons)

Water Dernand (ac-fv/yr)

Current Supply (ac-ft/yr)
Groundwater

Supply - Demand
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Nacogdoches County 2006 Water Plan
East Texas Region
2010 2020 2030 2040 2050 2060
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