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L Strasburger ,
rr ATTORNEYS AT LAW
:
May 10, 2010 _—
214.651.2132

Dlract Fax; 214.659,4075
patrick larkin@strasburger.com '

Via Facsithile and U.S. Mail

LaDohina Castafiuela, Chief Clerk
TCEQ, MG-105

P.O. Box %3087

Austin, Tekas 78711-3087

RE: In Re: TPDES Permit No. WQ0013847001

Dear'Ms. Castanuela:

Please find enciosed the following document:

Reply to Applicant and Executive Director's Responses ta Request for Contested

Cabe Hearing.

Please cdntact the undersigned with any guestions.

Patrick J.‘Lar
Enclbsure

cc:  Mailing List

] Strasburger & Price, LLP
206830}, YaPAS B HHIBAHY - Dollas, Texas 752023794 + 214.651.4300 tel

Austin < Coliin County -+ Dallaz - Houston
Strayburger & Price. 5C - Mexico City

- 214.651.4330 fox »

« NewYork * Son Antonlo - Washington D.f

|

A0HH0 S0 A

QG OLRY OF Ay ot

@002

L

i

b
www strasburger.com

4 NO

NGO

SSIV
SVXEL

TAINOWIAN

=
NG

ALY

!
!

IVIN



Received: Kay 10 2010 10:08am

05/10/2010 10:07 FAX d1003

TEXAS |

ony COMMSSION

ON ENVIRONMENT,
UALITY A

IN RE: TPDES PERMIT NO. WQ0013847001 2077 HEY 1 MM 10: 56

APPLICATION BY NORTH TEXAS § BEFOR!@;:{;Q FRIS e
DISTRICT COUNCIL ASSEMBLIES OF  § TEXAS COMMISQE)% éN OFFCE
GOD FOR AIMAJOR AMENDMENT TO  §
§

TPDESIPERMIT NO. WQ0013847001 ENVIRONMENTAL QUALITY

i
REPLY TO:APPLICANT AND EXECUTIVE DIRETOR'S RESPONSES TO REQUEST
FOR CONTESTED CASE HEARING |

in support of the Request for Contested Case Hearing, Dr. Fredrick H. Sklar, M.D.,
incorporate the issues raised and requests for hearing made in prior filings by Dr, Sklar
and the factyal findings supporting the Request made in the Novermnber 30, 2009
Executive Director's Response to Public Comments and the January 29, 2010,
Executive Director's Response to Hearing Requests reference, and states as follows:

Introduction

1. The Lakeview Conference Center operates “24-hours, 7-days a week” as a year-
round residéntial, recreational, dining, RV park and conference facility. The Lakeview
facility has grown very quickly from a few rustic cabins and church summer camp to a
mega-destination conference and recreational complex. The facility has installed a
waste colleetion and transport system with hundreds of sanitary waste connections
locatec: at RV campsites, hotel rooms, a fitness center, golf cart rental and maintenance
facilities and large scale dining and banquet halls. The permit application, draft permit
and filings ty the Applicant fail to document that the waste facilities have been :
designed, cbnstructed and will be operated so as to prevent releases of sanitary waste
or adeguate treatment prior to discharge.

2. Dr. Fredrick Sklar and his family live immediately adjacent to the conference
center. Dr.:Skiar relies upon shallow wells to provide potable and non-potable water for
his family, livestock and irrigation. The Lakeview waste collection, transport and
treatment systems are adjacent and up-gradient to a Soil Conservation Service lake
used for swimming, boating and fishing, an unnamed tributary to the lake and other
surface waters which are:shared with Dr. Sklar.

3. Dr. Sklar filed comments opposing the expansion of the Lakeview waste w;'?ter
facilities and challenging the adequacy of the existing and proposed waste collection,
treatment ahd discharge facilities. Dr. Sklar filed timely requests for a contested dase
hearing and has complied with all prerequisites to grant of hearing on the safety and
adequacy df the systems authorized under the proposed permit. '

|
4. Dr. $kiar's hearing requests are reasonable and identify controverted issué:'s that
are based én information taken from the permit administrative record, his personal
knowledge, and publicly available government records. i
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Dr. Sklar is an Affected Person

5. The administrative record and the Executive Director's Response to Contested
Case Hearinj confimm the obvious — Dr. Sklar is a person whose property interests,
economic interests and personal health and safety are affected by the operation of the
Lakeview fadilities regulated by the TCEQ. Ttis uncontroverted that Dr. Sklar's
residence is immediately adjacent to the facility. It is uncontroverted that Dr. Sklar, his
family, his livestock and his irrigated crops all rely upon ground water that is drawn from
the Wondbire aquifer.

6. “rhe Woodbine Aquifer is recharged from surface percolation of rainfall and from
seepage from surface water bodies (See U.S. Geological Survey Hydrologic atlas 730-E
Paul D. Rydbr, 1896; http:/pubs.usgs.gov/ha/ha730/pub/ch e/E-text.ascii) such as the
Soil Canseryation Service Lake and the Oak Creek tributary which receive effluent:from
the Lakeview sanitary systems. Contrary to the assertions of the Executive Director in
the Response to Public Comments, the Sklar wells are not located upgradient to the
Lakevigw waste collection system and effluent discharge. Rather, ground water gradient
analyses prepared by the U.S.G.S. and the Texas Water Development Board document
that the direction of flow (and thus, potential impacts of surface recharge to the
Woodtine) ts not coordinate with surface gradient. Thus, contaminants in the Woodbine
in the vicinity of Maypearl, Texas, flow in directions counter to the Lakeview surface
effluent dis¢harges. See
http://wmw.@wdb.state.tx.uslpublications/reportslGroundWaterReports/GWReports)‘lndivi
dual%20Report%20htm%20files/report62.asp

The He_garinq Requests are Reasonable and Supported by Competent Evidence

7. “The Applicant's Response to Contested Case Hearing asserts that Dr. Sklar is
not an:affedted person or that his status as an affected person is not supported by
competent vidence. The Executive Director's Response to Comments and Response
to Hearing Request make numerous factual findings that demonstrate that Dr. Sklar is
undoubtedly an affected person. The Executive Director's recommended list of issues
to be referred for hearing by the SOAH explicitly refer to and are based on numeréus
factuai findings in the permit record. The Executive Director's recommended refeirals
and the undlerlying factual record fully support the reasonableness and basis for Dr.
Sklar's heaing requests. Moreover, Dr. Sklar's requests for reconsideration and |
requests fdr hearing were personally executed by Dr. Skiar and set out his persortal
knowledge:of the facts stated therein. A request for contested case hea ring does|not
require probf of the issues which the Requester seeks to address at hearing. See Heat
Energy Advanced Tech., Inc. v. West Dallas Coalition for Environmental Justice, 962
S.W.2d 288 (Tex. Ag)p. Austin, 1998) and see, United Copper Industries, Inc. v. Joe
Grissom, 17 S.W.3" 797 (Tex. App. Austin, 2000) (Hearing requester need only
demonstrate potential adverse impact, it need not demonstrate ability to prevail on the
merits).
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lssues Refuiring Contested Case Hearing — Whether the Permit, Including System
Design and Permit Limits Adequately Address Foreseeable Risks from Facility
Wa§teWater System Operations:

8. The fdllowing issues should be referred to SOAH for contested case hearing":

. Whetfher industrial activities by the Applicant (whether or not the waste water
retaing legal status as “Domestic”) require enhanced system design,
maintenance and record-keeping for collection, treatment and discharge
systems. '

« Whether the content and increased volumes of discharge increase the risk of
surfate and subsurface releases and contamination of receiving waters and
adjacent surface waters.

‘« Whether the content and increased volumes of discharge to the small tributary to
Dak Ereek increase the risk of contamination of Dr. Sklar's ground water.

» ‘Nhether the permit should be maodified to ensure the collection and treatmeht
system will be designed, built and operated to prevent surface and subsurface
releases of untreated waste which threaten adjacent surface waters and the
Sklars' ground water.

e ‘Whether the numerous shallow wells located on and adjacent to the facility have
beeri closed or are protected from system releases and discharges - the '
Applicant has failed to locate and ensure that surface pathways to vuinerabie
grouhd water have been terminated.

o Whe@her, the Executive Directar and Applicant’s incorrect assumptions regarding
ground water flows and potential impacts from system releases and effluent
-discliarges would allow impacts to the Sklar ground water wells

o Whether discharges authorized in the proposed permit will adversely impaét the
‘envifonment in the vicinity of the collection systems, treatment plant and
downstream from the point of discharge. '

« ‘Whdther discharges authorized in the proposed permft will adversely impaét the
-envifonment adjacent to the collection systems, treatment plant and point of
-discharge. i

« Whédther this permit action will adversely affect the health and economic welfare
. of Dr Sklar, his family and his property. f

|
|
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Respectfully Submitted, l

(el

PATRICK J. LARKIN

Texas Bar No. 00797737
STRASBURGER & PRICE, LLP
901 Main Street, Suite 4400
Dalfas, Texas 75202-3794
(214) 6514300 '
(214) 651-4330 Fax

COUNSEL FOR HEARING REQUESTER
FREDRICK H. SKLAR, M.D.

. 1
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CERTIFICATE OF SERVICE

1 cerfify that on May 10, 2010, a copy of the foregoing document was sent Hiy first

1

class mail, electronic mail, and/or facsimile to the persons on the attached Mailing;List.

|

A

Patrick J. Larkin
Counsel for Hearing Requester

3010 ST 43HD

Frederick H. Skiar, M.D. L«
Mailing List i
o~

North Texas District Council Assemblies of God

TCEQ Docket No. 2010-0024-MWD

North ;:';’exasi District Coundil Assemblies of

Alternative Dispute Resolution

God -

Richard Dufpose

North Texa¢ District Council Assemblies of
God - . :
700 Northedst Loop 820

Hurst, Texas 76053

North ;"I'exaé District Council Assemblies of

Kyle Lucas |
Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087 ‘
Austin, Texas 78711-308B7 ‘
Phone: (512) 239-4010

Fax; (512) 2394015

God =

Cory ID. Halliburton

Weycer, Kdplan, Pulaski & Zuber, P.C.
3030 Matlobk Road

Suite 201,

Arlington, Tlexas 76015

Phoné: (8%7) 795-5046

Fax: (866):248-4297

Officel of Public Agsistance

Bridge Bofiac

Texas Comjmission on Environmental Quality
Office, of Paiblic Assistance, MC-108

P.0. Box 183087

Austim, Texas 78711-3087

Phone: (512) 2394000

Fax: (512);239-4007

2988267.1/SP/21862/0101/051010

Representing the Office of Public intergst
Counsel :

Blas J. Coy, Jr. . '
Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103
P.0O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-4014

Fax: (512) 239-6377

Office of the Chief Clerk

LaDonna Castanuela ;
Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-3300

Fax: (512) 239-3311
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May 10, 2010
To

Name ' Company/FIrm Phone Number Fax Number z

Office of the Chief TCEQ 512-239-3300 51 2~239.33'5| 1
Clerk .

From o I
Name - Phone Number Email !
Patrick J. Larkin 214.651.2132 patrick larkin@strasburger.com
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Pleage call us immadiately if the fax you recelve Is incomplete or illegible

f the individual or entity fo which It ie addressed contalnn Information which le cdnFidential and
medical Information protected by federal and state law. f you are hot the Intendad riciplent or the
be aduised that you have recalved this c-mall in error and lhat any usa, dissemination, forwarding,
bligated to malntain any confidentlal medical Information you reccive via thik telacopy in a

printing, or copylng of this e-mail In strictly prohibited. You a3 a reciplent are ol
please Immadiately notlfy the Strasburgor & Price Help Dexk toll free at (ETAIY) 572-5836,

nafe, secure and ngfidcntlnl manner. If you haue racaived this telecopy In arror,
: Strasburger & Price, L1P ;
a6l Muln;:i.Slrcet, Sulte 3400 + Dallas, Texas 75202.3794 = 214.651.4300 tel « 214.651.4330 fax ~ www.slrusburgli:r.wm
Ausiin - Collin County - Datlas - Houston + San Anlonio - Néw Yark. NV, » Washinglon. D.C. - Strosburger & Price, 5C - Mexico Clty
3069383 1/SP/21862/0101/051010 '

Thiz meurnge and &ny alachments are Inlended only for the use o
protectediby the atforney-cliant privilege or iy confaib confidentinl
parson robponsiblelfor delivoring the e-mall to the intended reclplient,




