TCEQ DOCKET NO. 2010-0843-AIR

APPLICATION BY § BEFORE THE

REGENCY FIELD § TEXAS COMMISSION ON
SERVICES LLC § ENVIRONMENTAL QUALITY
HENDERSON COUNTY, TEXAS §

APPLICANT’S RESPONSE TO REQUESTS FOR CONTESTED CASE HEARING

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

Before the Texas Commission on Environmental Quality is Regency Field Services
LLC’s application to renew Air Quality Permit No. 6051, which authorizes the continuing
operation of the Eustace Gas Processing Plant in Henderson County, Texas. While this permit
renewal has a long history, the present state of affairs is simple: This renewal does not involve
any emissions increase or emission of an air contaminant not previously emitted. Accordingly,
there is no right to a contested case hearing, the longstanding hearing requests should be denied,
and the permit renewed under exactly the same terms as the current permit. TEXAS HEALTH AND
SAFETY CODE § 382.056(d) (West 1997) and 30 TEX. ADMIN. CODE § 55.31(b) (1998).

I. BACKGROUND

A. Ownership History

On January 20, 1998, the Eustace Plant’s then-current owner, Dynegy Midstream, Inc.,
submitted an application to renew Permit No. 6051. TCEQ’s predecessor agency declared the
application administratively complete on March 3, 1998. Eustace Plant ownership changed three
times after that: From Dynegy Midstream, Inc. to Sulfur River Gathering, L.P., in January of
2000; then to Enbridge Pipeline (NE Texas), L.P., in December of 2005; and then to Texstar FS,

L.P., in July of 2006. Texstar FS, L.P. subsequently changed its name to Regency. For



simplicity’s sake, we refer below to the applicant as Regency and the agency as TCEQ, even
though each has had other names in the relevant past.

B. Early History of the Renewal Application

On July 13 and 14, 1998, Regency published notice of the renewal application in The
Athens Daily Review. The now-pending requests for a contested case hearing were filed with
TCEQ in immediate response to that 1998 public notice. The predominant issue raised in the
letters pertained to hydrogen sulfide (H,S) emissions from the Plant, specifically from the flares.

In order to reduce H,S emissions, and the attendant odor issues, Regency volunteered to
convert the flares at the site from unassisted to steam-assisted design. Steam emitted from jets
located at the flare tip promotes mixing of the waste gas to achieve better combustion of the
waste gases. TCEQ authorized the flare tip changes by Standard Permit Registration No. 41832,
which were completed in summer of 1999.

From 2000 to 2006, the combination of Plant ownership changes and TCEQ turnover
impeded completion of the permit renewal. In August 2006, TCEQ sent a request for additional
information to Regency, the new owner of the Plant, asking questions about the sources of
emissions represented in the original air permit application but for which no emission limits had
been established.

C. Amendment to Permit No. 6051

To fully address TCEQ’s questions, Regency submitted an amendment application for
Permit No. 6051 in November 2006 (the “Amendment”). The Amendment incorporated
representations about emission rates and operations made in previous permitting actions into
appropriate special conditions and a maximum allowable emission rate table. In addition,

Regency asked to consolidate the sources and activities authorized by three permits (Permit No.



6052, Standard Permit No. 41832, and Prevention of Significant Deterioration Permit No. PSD-
TX-55M3) into Permit No. 6051.

Regency published notice of the Amendment application on March 1, 2007, in the Athens
Daily Review. The notice clearly stated that “[u]nless a written request for a contested case
hearing is filed within 30 days from this notice, the executive director may approve this
application.” TCEQ received no requests for a contested case hearing or for a public meeting. On
March 30, 2009, the Executive Director approved the Amendment to Permit No. 6051 and
voided Permit No. 6052 and Standard Permit No. 41832, because their requirements were
incorporated into Permit No. 6051.

D. Renewal of Permit No. 6051

After the Executive Director approved the Amendment to Permit No. 6051, including the
consolidation of the various permits, he asked Regency to publish another Notice of Receipt of
Application and Intent to Obtain Air Permit Renewal for the pending renewal of Permit No.
6051, because it had been (far) more than two years since original publication of notice of the
renewal, and the original public notice did not reflect the issuance of the Amendment. The
notice published on July 16, 2009, in the Payne Springs newspaper, The Monitor, expressly
stated that:

In addition to the renewal, this permitting action includes the incorporation of
the following previously-approved authorizations or changes to authorized
facilities related to this permit: (1) An amendment application, notice of which
was previously provided, was reviewed and issued March 30, 2009; and (2)
Permit No. 6052/PSD-TX-55M3 and Standard Permit Registration No. 41832
were consolidated into Permit No. 6051 with its amendment on March 30,
2009. ... Regency Field Services is seeking renewal of Permit No. 6051
under the same terms as it now exists; accordingly, this permit renewal would
not result in an increase in allowable emissions and would not result in the
emission of an air contaminant not previously emitted.



And further:

If no hearing request is received within this 15-day period, no further
opportunity for hearing will be provided.

TCEQ received no requests for a contested case hearing or comments. Later, in September 2009,
TCEQ staff even went so far as to send individual letters to the authors of those long-pending
requests, explaining the circumstances and apprising them of their process rights, and yet—to
Regency’s knowledge—no one has expressed any concerns with the Eustace Plant’s permit since
1998.
II. ARGUMENT
Applicable law compels denial of the pending hearing requests. The Commission’s
disposition of this matter is governed by the statutes and regulations as they existed when the
application was declared administratively complete, see GOV’T CODE § 311.022, although the
key statutory and regulatory provisions remain substantively unchanged.! The governing statute
provides as follows:
The commission shall not hold a hearing if the basis of a request by a person who
may be affected is determined to be unreasonable. Reasons for which a request for a
hearing on a permit amendment, modification, or renewal shall be considered to be
unreasonable include, but are not limited to, an amendment, modification, or renewal

that would not result in an increase in allowable emissions and would not result in the
emission of an air contaminant not previously emitted.

TEXAS HEALTH AND SAFETY CODE § 382.056(d) (West 1997)(emphasis added)(copy provided as
Attachment 1). Accordingly, and similarly, the applicable implementing rule provided as
follows:

The commission shall consider the following additional factors for hearing requests
on air quality applications.

(1) A request concerning an amendment, modification, or renewal that
would not result in an increase in allowable emissions and would not

' See TEX. HEALTH & SAFETY CODE § 382.056(g) (2010); 30 TEX. ADMIN. CODE § 50.113(d)(1) (2010).



result in the emission of an air contaminant not previously emitted is
unreasonable.

30 TEX. ADMIN. CODE § 55.31(b)(1) (1998) (emphasis added)(copy provided as Attachment 2)
No changes to the current version of the permit are being proposed in this pending application to
renew Permit No. 6051. The pending renewal merely extends the term of existing Permit 6051
under the exact same terms and conditions that exist today: It does not allow for any increased
emissions or emission of a new pollutant.> Therefore, applicable law compels denial of the
hearing requests.
HI.CONCLUSION

Regency respectfully requests that the Commission deny the vestigial hearing requests
from 1998 and renew this permit. Not only is there no authority to grant a contested case hearing
under the applicable laws, but whatever objections were filed in 1998 were a result of operations
and management that have long since changed. Since 1999, steam-assisted flares have been
operated at the Plant to reduce H,S emissions. Further, since 1998, the Plant changed hands
three times and has been owned and operated by Regency for the last four years. In the last two
years, the public has been given not one, but two notices of permit actions at the Eustace Plant,
which have drawn no opposing comments.

This application has traveled a long and winding road to arrive before you as a simple no-
increase renewal. Accordingly, the 1998 hearing requests should be denied and Permit No. 6051

should be renewed with the same terms and conditions in force today.

% The only circumstance under which a contested case hearing request could be authorized (which does not exist
here) is when the Commission “determines that the application involves a facility for which the applicant's
compliance history contains violations which are unresolved and which constitute a recurring pattern of egregious
conduct which demonstrates a consistent disregard for the regulatory process, including the failure to make a timely
and substantial attempt to correct the violations.” Tex. Health & Safety Code § 392.056(e)}(West 2007) and 30 TEX.
ADMIN CODE § 55.31(b) (1998). That circumstance obviously is not present here. See

http://wwwl | tceq.state.tx. us/oce/ch/index.cfim? fuseaction=main.search&Request Timeout=90&rename=&principal
name=REGENCY%20FIELD%20SERVICES%20LLC &rern=&aid=&progid=&county=&region=&startdate=09/

0172006 &endate=&reid=&principalid=793496652007312.


http://wwwllJceq.stateJxMs/oce/ch/index.cfm?fuseaction=main.search&RequestTimeout=90&rename=&principal

Respectfull subn‘Qtt d,

By:

Eric Groten

State Bar No. 08548360
Paulina Williams

State Bar No. 24066295
Vinson & Elkins L.L.P.
2801 Via Fortuna, Ste. 100
Austin, Texas 78746

Tel: 512.542.8400

Fax: 512.236.3272

ATTORNEYS FOR REGENCY FIELD SERVICES LLC



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Applicant’s Response to Requests for
Contested Case Hearing has been served via hand delivery, facsimile, electronic mail, overnight
mail, U.S. Mail, and/or Certified Mail, Return Receipt Requesfed, on all parties whose names

appear on the attached mailing list on this the 8th day of Julyw-2010.

Eric Groten



MAILING LIST
REGENCY FIELD SERVICES, L.L.C.
DOCKET NO. 2010-0843-AIR; PERMIT NO. 6051

FOR THE APPLICANT:

Will Yenke

Regency Field Services, L.L.C.
16401 County Road 2854
Eustace, Texas 75124-5171
Tel: (903) 451-3004

Fax: (903) 451-2553

Ananthakrishna Shakar, P.E.
Warren NGL, Inc.

1000 Louisiana Street, Suite 5800
Houston, Texas 77002-5005

FOR THE EXECUTIVE DIRECTOR:
Via electronic mail:

Alexis Lorick, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0649; Fax: (512) 239-0606
Email: alorick(@tceq.state.tx.us

Patricio Griego, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1495; Fax: (512) 239-1300
Email: pgricgo(tceq.state.1x.us

Beecher Cameron, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1495; Fax: (512) 239-1300
Email: becamero@teed.state.dx.us

Terry Salem, Staff Attorney

Texas Commission on Environmental Quality
Air Permits Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1097; Fax: (512) 239-1300
Email: {salemi@teeg.statedx.us

US 450506v.4

FOR PUBLIC INTEREST COUNSEL:

Via electronic mail:

Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

Email: beovwiceq.state.tx us

FOR OFFICE OF PUBLIC ASSISTANCE:
Via electronic mail:

Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

Email: bbohac(wiceg.state.lx.us

FOR ALTERNATIVE DISPUTE RESOLUTION:
Via electronic mail:

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

Email: KLUCAS@iceq.state.tx.us

FOR THE CHIEF CLERK:

Ms. LaDonna Castanuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300; Fax: (512) 239-3311

See attached list of Requesters/Interested Persons



REQUESTERS

TIMOTHY J ALLISON
10819 CR 2931
PAYNE SPRINGS TX 75147

JOHN & MILLIE BALLARD
8141 COUNTY ROAD 2813
EUSTACE TX 75124

JAMES & MARY BLACK
110 PIN OAK DR
MABANK TX 75147

DEBBIE & LEWIS BURROWS
318 HILLCREST DR
TOOL TX 75143-8447

MAE BUSBY
501 VZ COUNTY ROAD 2890
MABANK TX 75147-4910

THOMAS & DAWNA CARLSON
1615 BARCLAY DR.
RICHARDSON TX 75085-1113

DOLORES DELLER
4706 VILLAGE OAK DRIVE
ARLINGTON TX 76017-2533

DEBRA FLAKE
1410 ROSEWOOD LANE
ARLINGTON TX 76010-5915

HARMON & LOUISE GUTHRIE
206 W OAK ST
EUSTACE TX 75124

TAMI LONGACRE
823 QUIRAM LN
KEMP TX 75143-8037

TIC AEENYTT. 1

HELEN N LUGER

THE LAW OFFICES OF HELEN LUGER
P.O. BOX 470

ATHENS TX 77356-0489

PAULA MARTIN
18273 ROCKY POINT RUN
MABANK TX 75147

TERRY NESBITT
8098 COUNTY ROAD 2813
EUSTACE TX 75124

CAROL & DALE PRICE
819 HEATHERWOOD DR
TOOL TX 75143-2390

JOHN & ASHLEY ROBERTS
112 W BAR H DRIVE
GUN BARREL CITY TX 75156-3753

SANDRA ROBERTS
112 W BAR H DRIVE
GUN BARREL CITY TX 75156-3753

DIAN SANDERS
109 STILL HARBOR CIRCLE
TOOL TX 75143-2293

LELA & RICHARD SMITHEY
209 CORONADO DR
KERRVILLE TX 78028

BOB & KAREN SPENCE
4020 AZURE LANE
ADDISON TX 75001-3107

DENISE & JAMES STOTTS
220 NEWNATA CUTOFF
MOUNTAIN VIEW AR 72560-8847

BRUCE & KIM TEMPLE
6980 TERRY TRACE
EUSTACE TX 75124-5518

CHRIS TEMPLE
6980 TERRY TRACE
EUSTACE TX 75124-5518

LISA YATES
441 VZ COUNTY ROAD 2890
MABANK TX 75147-4910

INTERESTED PERSON(S)

HONORABLE CLYDE ALEXANDER
TX HOUSE OF REPRESENTATIVES
PO BOX 2901

AUSTIN TX 78768

JOHNNY RAY CLEMENTS
ELECTRIC & INSTRUMENT SERVICE
185 CEDAR OAKS DR

MABANK TX 75156-7014
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VERNON'S TEXAS STATUTES AND CODES ANNOTATED
HEALTH AND SAFETY CODE
TITLE 5. SANITATION AND ENVIRONMENTAL QUALITY
SUBTITLE C. AIR QUALITY
CHAPTER 382. CLEAN AIR ACT
SUBCHAPTER C. PERMITS

Copr © West Group 1997 All rights reserved
& 382.056. Notice of Intent to Obtain Permit or Permit Review, Hearing

(a) An applicant for a permit under Section 382 0518 or 382 054 or a permit renewal review under Section 382 055
shall publish notice of intent to obtain the permut or permit review The commission by rule may require an applicant
for a federal operating permit to publish notice of intent to obtain a permut or permit review consistent with federal
requirements and with the requirements of this section The applicant shall publish the notice at least once n a
newspaper of general circulation in the municipality in which the facility or federal source 1s located or 1s proposed
to be located or 1n the municipality nearest to the location or proposed location of the facility or federal source If the
elementary or middle school nearest to the facility or proposed facility provides a bilingual education program as
required by Subchapter B, Chapter 29 , Education Code, the applicant shall also publish the notice at least once 1n an
additional publication of general circulation in the municipality or county in which the facility 1s located or proposed
to be located that is published n the language taught in the bilingual education program This requirement 1s warved
1f such a publication does not exist or if the publisher refuses to publish the notice The commission by rule shall
prescribe when notice must be published and may require publication of additional notice Notice required to be
published under this section shall only be required to be published 1n the United States

(b) The notice must include
(1) a description of the location or proposed location of the facility or federal source,

(2) a statement that a person who may be affected by emissions of air contammants from the facility, proposed
facility, or federal source 1s entitled to request a hearing from the commussion,

(3) a description of the manner in which the commission may be contacted for further information, and
(4) any other mformation the commission by rule requires

(c) At the site of a facility, proposed facility, or federal source for which an applicant s required to publish notice
under this section, the applicant shall place a sign declaring the filing of an application for a permit or permit review
for a facility at the site and stating the manner 1 which the commission may be contacted for further information
The commission shall adopt any rule necessary to carry out this subsection

(d) Except as provided by Section 382 0561 or Subsection (e), the commussion or 1ts delegate shall hold a public
hearing on the permit application or permit renewal application before granting the permit or renewal 1if a person
who may be affected by the emissions, or a member of the legislature from the general area in which the facility or
proposed facility 1s located, requests a hearing within the period set by commission rule The commission shall not
hold a hearing 1if the basis of a request by a person who may be affected 1s determined to be unreasonable Reasons
for which a request for a hearng on a permit amendment, modification, or renewal shall be considered to be
unreasonable include, but are not limited to, an amendment, modification, or renewal that would not result in an
increase 1n allowable emissions and would not result 1n the emission of an air contaminant not previously emitted



(e) Notwithstanding other provisions of this chapter, the commisston may hold a hearing on a pernut amendment,
modification, or renewal if the board determines that the application mvolves a facility for which the applicant's
compliance history contains violations which are unresolved and which constitute a recurring pattern of egregious
conduct which demonstrates a consistent disregard for the regulatory process, including the failure to make a timely
and substantial attempt to correct the violations

CREDIT(S)
1992 Main Volume

Acts 1989, 7ist Leg, ch. 678, § 1, eff Sept 1, 1989. Amended by Acts 1991, 72nd Leg , 1st C.S., ch. 3, § 2.12, eff.
Sept 1, 1991

1997 Electronic Pocket Part Update

Amended by Acts 1993, 73rd Leg., ch. 485, § 15, eff June 9, 1993, Acts 1995, 74th Leg., ch. 76, § 11.167, eff. Sept
1, 1995; Acts 1995, 74th Leg, ch 149, § 2, eff. May 19, 1995; Acts 1997, 75th Leg, ch 165, § 6.42, eff. Sept. 1,
1997

REVISOR'S NOTE
1992 Mam Volume

The revised law omts as unnecessary the source law requirement that notice be given as provided by Section
3 17 That section, revised as Section 382 031, by its own terms applies to all hearings held under this chapter
except those specifically excluded

HISTORICAL AND STATUTORY NOTES
1992 Main Volume

Prior Laws:

Acts 1965, 59th Leg , p 1583, ch 687

Acts 1967, 60th Leg , p 1941, ch 727

Acts 1969, 61st Leg ,p 817,ch 273,41

Acts 1985, 69th Leg., ch. 637, § 27.

Newon's Ann Civ St_arts 4477-4, 4477-5, § 3.271(a) to (c)

LAW REVIEW COMMENTARIES

Environmental permits Land use regulation and policy implementation in Texas. Wm Terry Bray, R Alan
Haywood, David S. Caudill and Pamela S. Bacon, 23 St Mary's I 1 841 (1992)

V T C A, Health & Safety Code § 382.056

TX HEALTH & S § 382.056
END OF DOCUMENT
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