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TCEQ DOCKET NO. 2010-0994-DIS 


APPLICATION OF GREEN VALLEY. § BEFORE THE TEXAS 
SPECIAL UTILITY DISTRICT § COMMISSION ON 
TO LEVY AN IMPACT FEE § ENVIRONMENTAL 

§ QUALITY 

OFFICE OF PUBLIC INTEREST COUNSEL'S RESPONSE 
TO REQUESTS FOR HEARING 

TO THE MEMBERS OF THE TEXAS COMMISSION ON ENVIRONMENTAL 
QUALITY: 

The Office of Public Interest Counsel (OPIC) of the Texas Commission on 

Environmental Quality (Commission or TCEQ) files this Response to Hearing 

Requests concerning the above-referenced matter. 

I. Background 

Green Valley Special Utility District (Green Valley or District) in 

Guadalupe County has applied to the TCEQ for authority to levy an impact fee in 

the amount of $4,642.00 per equivalent single family connection (ESFC) per year 

for water facilities within the District. The impact fee will be phased in over a 

five-year period. The impact fee for year one will be $2,600.00; year two will be 

$3,100.00; year three will be $3,600.00; year four will be $4,100.00; and year 

five will be $4,642.00. The application was filed pursuant to Chapter 395 of the 

Local Government Code, 30 Tex. Admin. Code (TAC) Ch. 293 and the procedural 

rules of the TCEQ. 

The purpose of an impact fee is to generate revenue to recover the costs of 

water ~apital improvements or facility expansions made necessary by and 
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attributable to serving new development in the_District's service area. At the 

direction of the District, a registered engineer has prepared a capital 

improvements plan for the system that identifies the capital improvements or 

facility expansions and their costs for which the impact fee will be assessed. 

Green Valley filed the application on September 23, 2009, and the 

Executive Director (ED) of the TCEQ declared the application administratively 

complete on October 2, 2009. Notice ofthe application was published in the 

following publications on the following dates: May 9 & 16, 2010 in the San 

Antonio Express News; May 2 & 9, 2010 in the New Braunfels Herald-Zeitung; 

May 2 & 9, 2010 in the Seguin Gazette Enterprise; and May 7 & 14, 2010 in the 

San Antonio Business Journal. On April 28, 2010, the District provided notice 

by mail to all landowners of land within or "near the service area of Green Valley. 

The TCEQ received timely hearing requests from Michael Morrison on 

behalf of the City of New Braunfels (City of New Braunfels) an~ Rick Shumake, 

Managing Member of Zipp Meadows, LLC (Zipp Meadows). OPIC rec~mmends 

the Commission grant both hearing requests and refer the matter to the State 

Office ofAdministrative Hearings. 

II. Requirements ofApplicable Law 

Under 30 TAC § 293.14S(d): 

The commission may act on an application without holding a public 
hearing, if a public hearing is not requested by the commission, the 
executive director, or an affected person in the manner prescribed by 
commission rule during the 30 days following the final publication of 
notice under this section. If the commission determines that a public 
hearing is necessary, the chief clerk shall advise all parties of the time and 
place of the hearing. 

2 



This application was declared administratively complete on October 2, 2009. 

Therefore, the hearing requests associated with this application are evaluated 

under Subchapter G of Chapter 55 of the Commission's rules. 

A hearing request concerning the approval of a standby fee is governed by 

30 TAC § 55.251, which specifies that: 

(c) A hearing request must substantially comply with the following: 

(1) Give the name, address, and daytime telephone number of the 
person who files the request; 

(2) identify the person's personal justiciable interest affected by the 
_ application, including a brief, but specific, written statement 

explaining in plain language the requestor's location and distance 
relative to the activity that is the subject of the application and how 
and why the requestor believes he or she will be affected by the 
activity in a manner not common to members of the general public; 

(3) request a contested case hearing; and 

(4) provide any other information specified in the public notice of 
application. 

In order to grant an individual's request for a contested case hearing, the 

Commission must find that the request is made in writing and by an affected 

person. 30 TAC § 55.251(b). An affected person is "one who has a personal 

justiciable interest related to a legal right, duty, privilege, power, or economic 

interest affected by the application." 30 TAC § 55.256(a). This justiciable 

interest does not include an interest common to the general public. ld. Section 

55.256(c) of 30 TAC provides relevant factors that will be considered in 

determining whether or not a person is affected. These factors include, but are 

not limited to: 

(1) whether the interest claimed is one protected by the law under which 
the application will be considered; 

. (2) distance restrictions or other limitations imposed by law on the 
affected interest; 
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(3) whether a reasonable relationship exists between the interest claimed 
and the activity regulated; 

(4) likely impact of the regulated activity on the health, safety, and use of 
property ofthe person; 

(5) likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

(6) for governmental entities, their statutory authority over or interest in 
the issues relevant to the application. 

III. Hearing Requests; Affected Person Analysis 

A. City ofNew Braunfels 

New Braunfels is a home rule city whose extraterritorial jurisdiction (ET J) 

extends into the water service area of Green Valley. The City is concerned that 

the assessment of impact fees will have an adverse impact upon residential 

development in the portion of the City'sETJ served by Green Valley. 

OPIC is persuaded that the City of New Braunfels is an "affected person" 

entitled to a contested case hearing. New Braunfels is a governmental entity, and 

the hearing request describes the interest the City has in the growth and 

development of the area served by the District. The City's interest described in 

the hearing request is relevant to the application because the imposition of an 

impact fee could reduce growth and development, an interest for which the City 

has statutory authority. Therefore, OPIC concludes that the City of New 

Braunfels is an affected person entitled to a contested case hearing. 

B. Zipp Meadows, LLC 

Mr. Shumake indicates in his hearing request that Zipp Meadows owns a 

parcel ofland in the District. Since August 2007, Zipp Meadows has been trying 

to reach an acceptable agreement to provide water service, but, according to Mr. 
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Shumake, each time the parties come close to reaching an agreement, Green 

Valley changes the terms. Mr. Shumake is concerned that the escalated hnpact 

fees will cause development in the District to fail. . 

OPIC is convinced that Zipp Meadows is also an affected person' entitled to 

a contested case hearing. The hearing request letter makes clear that Zipp 

Meadows will be subject to the impact fee because ithas been unable to reach an 

agreement with the District regarding the provision ofwater service. 

Furthermore, the potential adverse effect of the impact fee on development of the 

district is relevant to the application. Therefore, OPIC concludes that Zipp 

Meadows is an affected person entitled to a contested case hearing. 

IV. Conclusion 

For the reasons set forth above, the OPIC recommends that the 

Commission find that the City of New Braunfels and Zipp Meadows, LLC are 

affected persons entitled to a contested case hearing. OPIC recommendsthe 

Commission refer this matter to SOAR. 

Respectfully submitted, 

d~~Scott A. Humphrey 
Assistant Public Interest Counsel 
State Bar No. 10273100 
P.O. Box 13087 
Austin, Texas 78711-3087 
512 239 6363 PHONE 

512239 6377 FAX 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 14th day of February, 2011, the original and 
seven copies of the foregoing were served upon the Chief Clerk of the TCEQ and a 
copy was served to all persons listed on the attached mailing list via hand 
delivery, facsimile transmission, other electronic transmission, Inter-Agency Mail 
or by deposit in the U.S. Mail. 
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MAILING LIST 
GREEN VALLEY SUD 

TCEQ DOCKET NO. 2010-0994-DIS 

FOR THE APPLICANT: 

Mark Zeppa 

Law Office of Mark H. Zeppa, P.C. 

4833 Spicewood Springs Rd. Ste 202 

Austin, Texas 78759-8436 . 

Tel: (512) 346-4011 

Fax: (512) 346-6847 


FOR THE EXECUTIVE DIRECTOR 

via electronic mail: 

William Todd Galiga, Attorney 

Texas Commission on Environmental 

Quality 

Environmental Law Division, MC-173 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-0600 Fax: (512) 239-0606 


Anthony J. Schneider, Technical Staff 

Texas Commission on Environmental 

Quality 

Water Supply Division, MC-152 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-4708 Fax: (512) 239-2214 


FOR OFFICE OF PUBLIC ASSISTANCE 

via electronic mail: 

Bridget Bohac, Director 

Texas Commission on Environmental 

Quality 

Office of Public Assistance, MC-108 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-4000 Fax: (512) 239-4007 


FOR ALTERNATIVE DISPUTE 

RESOLUTION 

via electronic mail: 

Kyle Lucas 

Texas Commission on Environmental 

Quality 

Alternative Dispute Resolution, MC-222 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-4010 Fax: (512) 239-4015 
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FOR THE CHIEF CLERK: 

LaDonna Castafiuela 

Texas Commission on Environmental 

Quality 

Office of Chief Clerk, MC-105 

P.O. Box 13087 

Austin, Texas 78711"-3087 

Tel: (512) 239-3300 Fax: (512) 239-3311 


REQUESTERS: 

Michael E. Morrison 

PQ Box 311747 

New Braunfels, Texas 78131-1747 


Rick Shumake 

24165 IH 10 W Suite 217-498 

San Antonio, Texas 78257-1159 



