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DOCKET NO. 2010-1706-IWD 


APPLICATION BY § BEFORE THE 
CAPITOL AGGREGATES, LTD. § TEXAS COMMISSION ON 
PERMIT NO. WQ0001510000 § ENVIRONMENTAL 
QUALITY 

OFFICE OF PUBLIC INTEREST COUNSEL'S 
RESPONSE TO HEARING REQUEST 

To the Members ofthe Texas Commission on Environmental Quality: 

The Office of Public Interest Counsel (OPIC) at the Texas Commission on 

Environmental Quality (TCEQ) files this response to the hearing request in the above-

referenced matter. 

I. Introduction 

On September 3, 2009, Capitol Aggregates, Ltd. ("Applicant") applied to the 

TCEQ for a major amendment with renewal of Texas Pollutant Discharge Elimination 

System (TPDES) permit number WQ0001510000. The Applicant operates the San 

Antonio Portland Cement Plant, which is a portland and masonry cement manufacturing 

facility. The Applicant has requested a major amendment of its existing permit to: 

authorize the additional discharge of cooling tower blowdown, facility sink water, dust 

suppression water from the primary crusher, and air compressor condensate via Outfalls 

001 and 002; revise permit condition "Other Requirement NO.3" to allow the discharge 

of cooling tower blowdown; and remove the authorization to discharge wastewater via 
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Outfall 003. The facility is located at the intersection of Bulverde Road and Nacogdoches 

Road in San Antonio, Bexar County. The address is 11551 Nacogdoches Road. 

The application was declared administratively complete November 18, 2009, and 

technically complete February 19, 2010. Applicant published the first notice on 

November 20, 2009 in the San Antonio Express-News and November 25, 2009 in La 

Prensa de San Antonio. The second newspaper notice was published June 10, 2010 in the 

San Antonio Express-News and Conexion. The Executive Director's (ED) Response to 

Comments (RTC) was mailed out September 15, 2010, and the hearing request period 

closed October 15, 2010. 

The agency timely received a hearing request from Santa Garcia. For the reasons 

stated herein, OPIC recommends the hearing request be denied. 

II. 	 Applicable Law 

This application was declared administratively complete after September 1, 1999, 

and is therefore subject to the procedural requirements adopted pursuant to House Bill 

.801 (76th Leg., 1999). 

Under Title 30, Texas Administrative Code (TAC) § 55.201(d), a hearing request 

must substantially comply with the following; 

(1) 	 give the name, address, daytime telephone number, and, where possible, fax 
number of the person who files the request; 

(2) 	 identify the person's personal justiciable interest affected by the application, 
including a brief, but specific, written statement explaining in plain language the 
requestor's location and distance relative to the proposed facility or activity that 
is the subject of the application and how and why the requestor believes he or she 

2 




will be adversely affected by the proposed facility or activity in a manner not 
common to members of the general public; 

(3) 	 request a contested case hearing; 

(4) 	 list all relevant and material disputed issues of fact that were raised during the 
public comment period and that are the basis of the hearing request. To facilitate 
the commission's determination of the number and scope of issues to be referred 
to hearing, the requestor should, to the extent possible, specify any of the 
executive director's responses to comments that the requestor disputes and the 
factual basis of the dispute and list any disputed issues of law or policy; and 

(5) 	 provide any other information specified in the public notice of application. 

Under 30 TAC § 55.203(a), an affected person is one who has a personal 

justiciable interest related to a legal right, duty, privilege, power, or economic interest 

affected by the application. An interest common to members of the general public does 

not qualify as a personal justiciable interest. Section 55.203(c) provides relevant factors 

to be considered in determining whether a person is affected. These factors include: 

(1) 	 whether the interest claimed is one protected by the law under which the 
application will be considered; 

(2) 	 distance restrictions or other limitations imposed by law on the affected interest; 

(3) 	 whether a reasonable relationship exists between the interest claimed and the 
activity regulated; 

(4) 	 likely impact of the regulated activity on the health, safety, and use of property of 
the person; 

(5) 	 likely impact of the regulated activity on use of the impacted natural resource by 
the person; and 

(6) 	 for governmental entities, their statutory authority over or interest in the issues 
relevant to the application. 
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Under 30 TAC § 55.2U(C)(2), a hearing request made by an affected person shall 

be granted if the request: 

(A) 	 raises disputed issues of fact that were raised during the comment period, that 
were not withdrawn by the commenter by filing a withdrawal letter with the chief 
clerk prior to the filing of the executive director's response to comment, and that 
are relevant and material to the commission's decision on the application; 

(B) 	 is timely filed with the chief clerk; 

(C) 	 is pursuant to a right to hearing authorized by law; and 

(D) 	 complies with the requirements of § 55.201. 

III. 	Analysis of Hearing Request 

Mr. Garcia states that he resides one mile from Applicant's facility. The hearing 

request contains very few details, but Mr. Garcia seems to be generally concerned about 

flooding and drainage. 

As defined by § 55.203(a), an "affected person" has a personal justiciable interest 

related to a legal right, duty, privilege, power, or economic interest affected by the 

application, and an interest common to members of the general public does not qualify 

as a personal justiciable interest. Mr. Garcia does not distinguish his flooding concern 

frqm an interest common to members of the general public. 

Under § 55.203(c), affected person status also depends on whether the claimed 

interest is protected by the law under which the application will be considered. In this 

case, the question is whether TCEQ can consider flooding and drainage issues in the 
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context of a water quality permitting action under the Texas Water Code. Flooding is an 

issue which is addressed locally by floodplain administrators. Flooding is not an interest 

protected by the law under which this application is being considered. 

Mr. Garcia has failed to demonstrate a personal justiciable interest affected by this 

application, and OPIC therefore finds that Mr. Garcia is not an affected person. 

IV. Conclusion 

Under 30 TAC § 55.211(C)(2), a hearing request can only be granted if the request 

is made by an affected person. Having found that Mr. Garcia does not qualify as an 

affected person, OPIC respectfully recommends the Commission deny Mr. Garcia's 

hearing request. 

Respectfully submitted, 

BIas J. Coy, Jr. 

Public Interest Counsel 


BY~
Gar Arthur 
Assistant Public Interest Counsel 
State Bar No. 24006771 
P.O. Box 13087, MC 103 
Austin, Texas 78711 
(512) 239-5757 
(512) 239-6377 (fax) 
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CERTIFICATE OF SERVICE 


I hereby certify that on January 14, 2011, the foregoing document was filed with 
the TCEQ Chief Clerk, and copies were served to all parties on the attached mailing list 
via hand delivery, facsimile transmission, electronic mail, inter-agency mail, or by 
deposit in the U.S. Mail. 

Gar Arthur 
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MAILING LIST 

CAPITOL AGGREGATES, LTD. 

DOCKET NO. 2010-1706-IWD 


FOR THE APPLICANT: 

Paul Detterline 

Capitol Aggregates, Ltd. 

P.O. Box 33240 

San Antonio, Texas 78265-3240 

Tel: (210) 871-7214 

Fax: (210) 599-1709 


Nancy Koch 

RMTInc. 

805 Las Cimas Pkwy, Ste. 300 

Austin, Texas 78746-6179 

Tel: (512) 329-3107 

Fax: (512) 327-6163 


FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 

Alicia Lee, Staff Attorney 

Texas Commission on Environmental 

Quality 

Environmental Law Division, MC-173 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-0600 

Fax: (512) 239-0606 


FOR OFFICE OF PUBLIC ASSISTANCE 
via electronic mail: 

Bridget Bohac, Director 
Texas Commission on Environmental 
Quality 
Office of Public Assistance, MC-l08 
P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-4000 

Fax: (512) 239-4007 
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FOR ALTERNATIVE DISPUTE 

RESOLUTION 

via electronic mail: 


Kyle Lucas 

Texas Commission on Environmental 

Quality 

Alternative Dispute Resolution, MC-222 

P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-4010 

Fax: (512) 239-4015 


FOR THE CHIEF CLERK: 
LaDonna Castafiuela 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-l05 
P.O. Box 13087 

Austin, Texas 78711-3087 

Tel: (512) 239-3300 

Fax: (512) 239-3311 


REQUESTER: 

Santa Garcia 


. 10851 Edgecrest Dr. 

San Antonio, Texas 78217-2894 



