TCEQ DOCKET NO. 2011-0172-AIR

APPLICATION BY § BEFORE THE
CONNERS CONSTRUCTION, INC. § TEXAS COMMISSION ON
FALLS COUNTY, TEXAS § ENVIRONMENTAL QUALITY

APPLICANT’S RESPONSE TO REQUESTS FOR CONTESTED CASE HEARING

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW Applicant Conners Construction, Inc. (“Conners” or “Applicant’) and,
pursuant to 30 Tex. Admin. Code § 55.209(d), files this response to requests for contested case
hearing that were submitted to the Texas Commission on Environmental Quality (“TCEQ” or
“Commission”) by various individuals (collectively, “Requestors”) concerning Conners’
application to construct and operate a portable rock crushing facility in Falls County (the
“Application™).

The majority of the requests for contested case hearing do not include information
required by Commission rules and fail to demonstrate that the Requestors are “affected persons”
capable of successfully requesting a contested case hearing.! For these reasons, and in the event
that the Commission grants a hearing request, the only issues that should be referred to the State
Office of Administrative Hearings (“SOAH) should be those issues raised by the few
Requestors who may have established “affected person” status.

I
BACKGROUND

Conners submitted an application for an air quality permit to the TCEQ to authorize the
construction and operation of a portable rock crushing facility on County Road 246,

approximately three-fourths of a mile north of Farm-to-Market Road 413, in Falls County. The

1

See 30 TEX. ADMIN. CODE § 55.201(b) (2011) (*The following may request a contested case
hearing . . . (4) affected persons, when authorized by law.”).



Application was filed on March 19, 2009, and declared administratively complete on March 31,
2009.

Ample opportunity has been provided for the public to comment on the Application. All
appropriate notices have been published, including the: (1) Notice of Receipt and Intent to
Obtain an Air Quality Permit, published in the Marlin Democrat on April 8 and May 13, 2009;
and (2) Notice of Application and Preliminary Decision, published in the Marlin Democrat on
February 10, 2010. In addition to providing the public with the opportunity to submit written
comments in response to the published notices, a public meeting was held on March 11, 2010.
The Executive Director filed his Response to Public Comments on December 10, 2010, and
mailed his final decision letter regarding the Application, indicating that the Application meets
the requirements of applicable law, on December 15, 2010. All hearing requests and public
comments were submitted prior to the Executive Director’s filing of his Response to Public
Comments and mailing of his final decision letter.

I
ARGUMENT

TCEQ rules are explicit: a request for a contested case hearing must be timely, must
substantially comply with content requirements, and must be submitted by an “affected person.”2

Eleven hearing requests have been timely filed.”? However, a limited number of the

hearing requests possibly comply with the content and “affected person” requirements specified

2 See 30 TEX. ADMIN. CODE § 55.201(b)(4) (2011).
} The Chief Clerk’s database represents that thirteen hearing requests were filed. The Applicant’s
characterization of the number of hearing requests differs from the Chief Clerk’s number for the
following reasons: (i) Paul and Evelyn Bostick submitted separate hearing requests, but Applicant
combined their hearing requests because they are nearly identical; (ii) Bob White submitted identical
hearing requests from two separate email addresses, which Applicant has also combined; and (iii) Pamela
Kelly submitted a hearing request, but subsequently withdrew it.
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in TCEQ rules. As a result, few issues remain that the Commission can refer to SOAH, in the

event that a hearing is required at all.

A. A NUMBER OF THE REQUESTS FOR CONTESTED CASE HEARING DO Not
SUBSTANTIALLY COMPLY WITH APPLICABLE CONTENT REQUIREMENTS AND, AS A
RESULT, DO NOT ESTABLISH “AFFECTED PERSON” STATUS

The Commission’s rules require that a hearing request include the following:

1.

5.

the name, address, daytime telephone number, and, where possible, fax
number of the person who files the request;

the person’s personal justiciable interest affected by the application, including
a brief, but specific, written statement explaining in plain language the
requestor’s location and distance relative to the proposed facility or activity
that is the subject of the application and how and why the requestor believes
he or she will be adversely affected by the proposed facility or activity in a
manner not common to members of the general public;

a request for a contested case hearing;

all relevant and material disputed issues of fact that were raised during the
public comment period and that are the basis of the hearing request. To
facilitate the commission’s determination of the number and scope of the
issues to be referred to hearing, the requestor should, to the extent possible,
specify any of the executive director’s responses to comments that the
requestor disputes and the factual basis of the dispute and list any disputed
issues of law or policy; and

any other information specified in the public notice of applica’tion.4

Commission rules require hearing requestors to provide this information in hearing

requests in part so that the Commission can determine whether a requestor is an “affected

person,” because only an “affected person”—as opposed to the general public—can successfully

request a contested case hearing.” Commission rules define an affected person as “one who has a

personal justiciable interest related to a legal right, duty, privilege, power, or economic interest

4 30 TEX. ADMIN. CODE § 55.201(d) (2011).

> See 30 TEX. ADMIN. CODE § 55.211(c) (2011).
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affected by the application,” but “[a]n interest common to members of the general public does
not qualify as a personal justiciable interest.”®
In determining whether a person is an “affected person,” Commission rules provide that

the following factors must be considered:

1. whether the interest claimed is one protected by the law under which the
application will be considered;

2. distance restrictions or other limitations imposed by law on the affected
interest;

3. whether a reasonable relationship exists between the interest claimed and the
activity regulated;

4. likely impact of the regulated activity on the health and safety of the person,
and on the use of the property of the person;

5. likely impact of the regulated activity on use of the impacted natural resource
by the person . . ..’

The majority of the Requestors have failed to satisfy the content requirements listed in
Commission rules and, as a result, have failed to provide sufficient information to establish that
they are “affected persons.” For this reason, the concerns and issues raised by these Requestors
should not provide the basis for, or be considered in, a contested case hearing.

1. David Kinard Is Not An “Affected Person”

David Kinard’s hearing request should not be granted by the Commission, and the issues
and concerns raised therein should not be considered in a contested case hearing, because (1) he
failed to comply with the hearing request content requirements by failing to indicate where his

property lies in relation to the proposed rock crushing facility, and (2) he neglected to explain

6 30 TEX. ADMIN. CODE § 55.203(a) (2011).

’ 30 TEX. ADMIN. CODE § 55.203(c) (2011).
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how or why he will be adversely affected by the proposed facility in a manner not common to
members of the general public. As a result, he cannot be classified as an “affected person.”

Mr. Kinard lists a post office box in Reagan, Texas as his mailing address, but does not
list a physical address or provide any information regarding his location or distance from the
proposed rock crushing facility, in violation of the content requirements of 30 Tex. Admin. Code
§ 55.201(d)(2). Further, Mr. Kinard’s hearing request does not establish that he has a personal
justiciable interest related to a legal right, duty, privilege, power, or economic interested affected
by the Application. Instead, his hearing request raises issues common to members of the general
public. For example, he generally comments that rock crushing operations will reduce air
quality, and comes across as a spokesman-of-sorts for the entire Falls County community (e.g.,
“I respectfully request that this air permit application be further reviewed and take into account
the concerns of those citizens in the affected region”). Mr. Kinard does not list a personal
medical condition, specific livestock concerns, or any other information that could be used to
distinguish him from the general public.

As such, Mr. Kinard can not be classified as an “affected person.” For this reason, the
issues and concerns contained in his hearing request were invalidly raised, and can not form the

basis of, or be considered in, a contested case hearing.

i Mr. Kinard not only did not provide information on his property’s distance relative to the

proposed rock crushing facility, he also requested a “public hearing” instead of a “contested case
hearing”—in violation of TCEQ contested case hearing request rules. See 30 TEX. ADMIN. CODE §
55.201(d)(5) (the Notice of Receipt of Application and Intent to Obtain Air Permit specifically requires a
requestor to state, “[I/we] request a contested case hearing”).
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2.

Alfred Corum Is Deceased

Alfred Corum submitted a hearing request on May 21, 2009, but passed away on October

27, 2010.° Accordingly, the issues raised in Mr. Corum’s hearing request should not form the

basis for, or be the subject of, a contested case hearing.

3.

A Number of the Requestors Have Failed to Meet the Commission’s Threshold
Requirements for Submitting a Hearing Request

The majority of the other Requestors did not provide sufficient information in their

hearing requests to establish that they are “affected persons,” as explained below.

George Harlan — George Harlan represented in his hearing request that he resides
at 213 Royal Drive in Marlin. This residence is approximately 10.5 miles, as the
crow flies, from the proposed rock crushing facility. Mr. Harlan alleges,
however, that he owns property on the northwest side of the proposed rock
crushing property. No address for this property is listed and no approximate
distance from the proposed rock crushing facility is given, in violation of the
content requirements listed in 30 Tex. Admin. Code § 55.201(d)(2). Further, Mr.
Harlan merely alleges that the rock crushing operations would create “dust and
other problems,” but does not explain how or why he believes he will be
adversely affected by the rock crushing operations in a manner not common to
members of the general public. As a result, Mr. Harlan has failed to establish that
he is an “affected person.”

Jim & Kay Woliver — Mr. and Mrs. Woliver represented in their hearing request
that they reside at 1780 F.M. 1771, but failed to indicate their residence’s distance
from the proposed rock crushing facility, in violation of the content requirements
listed in 30 Tex. Admin. Code § 55.201(d)(2). Applicant, however, is aware that
the Woliver’s residence is roughly seven miles from the proposed rock crushing
facility, sufficiently far enough away to prevent the Woliver’s from being
“affected persons.”

Paul & Evelyn Bostick — Mr. and Mrs. Bostick submitted separate hearing
requests, though the content of their requests is nearly identical. Mr. and Mrs.
Bostick represented in their hearing requests that they live on F.M. 2413, but no
specific address was given nor did the Bostick’s indicate in their hearing requests
their residence’s distance relative to the proposed rock crushing facility, in
violation of the content requirements listed in 30 Tex. Admin. Code §
55.201(d)(2). As aresult, it is unknown how close the Bostick’s property is to the

9

Obituary available at http://www.tributes.cony/show/Alfred-Corum-89824685.
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proposed facility and, for that reason, the Bostick’s have not provided the
Commission with sufficient information to be classified as “affected persons.”

e Arthur & Brenda Ogle — Mr. and Mrs. Ogle represented in their hearing request
that they live at 5077 F.M. 413. F.M. 413 runs perpendicular to and is % of a mile
south of County Road 246 (where the proposed rock crushing facility will be
located), but F.M. 413 stretches on for miles. Because the Ogle’s failed to
indicate in their hearing request their residence’s distance from the proposed rock
crushing facility, in violation of the content requirements listed in 30 Tex. Admin.
Code § 55.201(d)(2), it is unknown how close the Ogle’s property is to the
proposed facility.10 For that reason, the Ogle’s have not provided the
Commission with sufficient information to be classified as “affected persons.”

e Robin Swinnea — Like Mr. Kinard, Ms. Swinnea lists her address in her hearing
request as a post office box in Reagan, Texas, though Ms. Swinnea does claim in
her hearing request that she owns property “located right across from the
proposed rock crusher site.” However, Ms. Swinnea gives no exact address or
location for that property, or a distance from the proposed rock crushing facility,
in violation of the content requirements listed in 30 Tex. Admin. Code §
55.201(d)(2). As such, the information provided in Ms. Swinnea’s hearing
request does not provide the Commission with sufficient information to classify
her as an “affected person.”

The content deficiencies in these hearing requests not only prevent the Requestors from
establishing that they are “affected persons,” but also violate TCEQ rules. The Notice of Receipt
of Application and Intent to Obtain Permit published in the Marlin Democrat specifically states
that a hearing requestor must submit the following in a hearing request:

1. your name, mailing address, daytime phone number, and fax number, if any;

2. applicant’s name and permit number;

3. the statement “[I/we] request a contested case hearing”;

4. a specific description of how you would be adversely affected by the
application and air emissions from the facility in a way not common to the

general public;

5. the location and distance of your property relative to the facility.

10 The Applicant attempted to use online mapping tools to pinpoint the Ogle’s exact address, but

was ultimately unsuccessful.
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Failing to provide “information specified in the public notice of application” violates
TCEQ hearing request rules.!’  Because these Requestors did not include specific descriptions
of how they would be adversely affected by the Application and air emissions from the proposed
rock crushing facility in a way not common to the general public, and/or did not include
information on the location and distance of their property relative to the proposed rock crushing
facility, these Requestors did not only fail to establish that they are “affected persons,” they also
failed to comply with TCEQ hearing request rules.

For these reasons, the issues and concerns contained in these Requestors’ hearing
requests should not form the basis for, or be the subject of, a contested case hearing.

B. TOo THE EXTENT THAT A HEARING IS GRANTED, A LIMITED NUMBER OF ISSUES
RAISED IN THE REQUESTS FOR CONTESTED CASE HEARING SHOULD BE REFERRED

The majority of the Requestors have not satisfied the content requirements listed in 30
Tex. Admin. Code § 55.201(d)(2), and have failed to provide the Commission with sufficient
information to classify them as “affected persons.” The following chart lists each of the
Requestors'” and indicates with a “v”” where the Requestor may have satisfied the threshold
requirement of demonstrating that he or she is an affected party, and indicates with a “x” where

the Requestor did not.

au velyn Bostic
Arthur & Brenda Ogle X
Jim & Kay Woliver X

= See 30 TEX. ADMIN. CODE § 55.201(d)(5).

12 Alfred Corum is not included as a Requestor in this chart because of his October 27, 2010

passing.
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Robin Swinnea X
George Harlan X
David Kinard X
Zill Harlan v
Alvena White v
Bobby White v
Judith Cobb v

Once the Commission determines that a hearing request is timely, substantially complies
with the content requirements, and was submitted by an “affected person,” the Commission
applies a three-part test to the issues raised in such a request to determine if any of the issues
should be referred to SOAH for a contested case hearing. The three-part test is as follows:

1. the issue must involve a disputed question of fact;
2. the issue must have been raised during the public comment period; and

3. the issue must be relevant and material to the Commission’s decision on the
application.'?

In its responses to hearing requests in this case and in other similar cases, the Executive
Director appears to take the position that if the Commission determines that any requestor is an
affected person, then all issues raised in any hearing request—even those submitted by non-
affected persons—can be referred to SOAH." Such an application of Commission rules detracts
from the purpose of the “affected person” requirement, which is to afford those who follow

Commission rules for submitting hearing requests and that are actually affected by a proposed

13 30 TEX. ADMIN. CODE § 50.115(c) (2011) (emphasis added).

1 See, e.g., Executive Director’s Responses to Hearing Requests in Midway Industrial Park (Docket
No. 2010-2075-AIR), Slick Machines Rock Crusher (Docket No. 2010-0660-AIR), and Canyon Lake

Ready Mix (Docket No. 2007-1000-AIR).
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activity to participate in the decision-making process. Allowing issues raised by non-affected

persons to be considered at a contested case hearing inappropriately broadens the scope of the

hearing.

The following issues were raised by the Requestors who may have satisfied the threshold

requirements of submitting timely and content-appropriate hearing requests, and who may have

provided sufficient information to permit the Commission to conclude that they are “affected

persons.”

Alvena White — Ms. White generally alleges that rock crushing operations will
adversely affect her health and her livestock.

Bobby White — Mr. White wishes to know the specifics of the “location of the
rock-crushing operation, the truck routes for hauling the crushed rock, and the
proposed proximity to property lines.” The Executive Director’s Response to
Public Comments addressed Mr. White’s comment by providing UTM
coordinates for the proposed site and by indicating that TCEQ regulations
governing the Application relate only to air quality and do not include vehicle
traffic to and from the proposed rock crushing facility. Mr. White also generally
alleges that airborne particles resulting from rock crushing operations will affect
his mother’s health.

Zill Harlan — Mr. Harlan alleges that dust from rock crushing operations will stop-
up his water collection system and will decrease the value of his property.
Neither are issues that are relevant or material to the Commission’s decision on
the application, however, so these issues can not properly be referred to SOAH.
Mr. Harlan also comments that his livestock will be forced to eat dusty grass,
which he believes will be unhealthy for them, and he generally states that the dust
will affect his and his wife’s health. These issues are potentially relevant and
material, and could therefore be referred to SOAH.

Judith Cobb — Ms. Cobb generally alleges that rock crushing operations will

adversely affect her and her husband’s health.

Significantly, each of the above-listed hearing Requestors submitted their hearing request

before the Executive Director filed his Response to Public Comments, which directly addresses

each of the above issues. As such, it could be the case that disputed questions of fact do not

remain. Because the Commission “may not” refer an issue to SOAH unless the Commission
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determines that the issue involves a disputed question of fact," it is not clear that any issues—
validly raised or not—should be referred to SOAH.'® In the event that the Commission does
decide that disputed questions of fact remain and that a contested case hearing is necessary, the
only issues that should be referred to SOAH are those raised by the above-listed Requestors,
specifically whether the rock crushing operations will adversely affect the health of these
individuals, or the welfare of their livestock.!”

118
CONCLUSION

The majority of the hearing requests are deficient and therefore should not be used as the
basis for, or be the subject of, a contested case hearing. In the event that a contested case hearing
is granted by the Commission, Conners urges that the Commission refer, in accordance with 30
Tex. Admin. Code § 55.211(b)(3)(A), only those issues raised by the Requestors that established
“affected person” status—whether the rock crushing operations will adversely affect the health
of these individuals, or the welfare of their livestock. In the event that a contested case hearing is

granted by the Commission, Conners further urges that the Commission refer the Application to

3 See id. (emphasis added).
16 Not one of the Requestors specifically requested a “contested case hearing,” but instead requested
“public hearings.” This not only violates TCEQ contested case hearing request rules, see Tex. Admin.
Code § 55.201(d)(5) (the Notice of Receipt of Application and Intent to Obtain Air Permit specifically
requires a requestor to state, “[I/we] request a contested case hearing”), but it also may indicate that the
Requestors actually were requesting a public meeting as opposed to a contested case hearing. A public
meeting was held on March 11, 2010. Not one contested case hearing request was submitted after the
public meeting or after the Executive Director mailed his final decision letter—an indication that the
Requestors’ actually sought a public meeting, and were satisfied once one was held.

17 The following issues were raised by Requestors who did not establish “affected person” status,
and should not be considered in any event. However, if the Commission determines that any of the
following Requestors did in fact satisfy the threshold “affected person” requirement, the following issues
should not be considered in a contested case hearing because they are not relevant and material to the
Commission’s decision on the Application: Jim and Kay Woliver — truck traffic concerns and effect of
rock crushing on land values; Paul and Evelyn Bostick — effects from blasting; and Arthur and Brenda
Ogle — alternate locations for the rock crushing facility.
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the alternative dispute resolution director and specify that SOAH issue a proposal for decision

within four months of the SOAH preliminary hearing.

Respectfully submitted, !
NN
/ \ g

Christopher C. Thitle

State Bar No. 24013622
Taylor Holcomb

State Bar No. 24074429
VINSON & ELKINS L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: (512) 542-8632
Facsimile: (512) 236-3283

COUNSEL FOR CONNERS
CONSTRUCTION, INC.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Applicant’s Response to Request for
Contested Case Hearing has been served via hand delivery, facsimile, electronic mail, overnight
mail, U.S. mail, and/or Certified Mail, Return Receipt Requested, on all parties whose names

appear on the attached mailing list on this the 18th day of April, 2011.
/@ K

e

Gheistopher C. Thiele
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MAILING LIST
CONNERS CONSTRUCTION, INC,
DOCKET NQ. 2011-0172-AIR; PERMIT NO. 87730Lc01

FOR THE APPLICANT:
Jeff Conners, Vice President
Conners Construction, Inc,
2513 US Highway 77

Lott, Texas 76656-3595

Tel: (254) 470-2900

Fax: (254) 456-2267

Tristan Walker, Environmental
Specialist

Westward Environmental, Ine.
P.O. Box 2205

Boerne, Texas 78006-3602
Tel: (830) 249-8284

Fax: (830) 249-0221

1

FOR THE EXECUTIVE DIRECTOR
via electronic mail;

Douglas M. Brown, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division, MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Michael Gould, Technical Staff

Texas Commission on Environmental
Quality

Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1097

Fax: (512) 239-1300

Beecher Cameron, Technical Staff
Texas Commission on Environmental
Quality

Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1495

Fax: (512) 239-1300

FOR PUBLIC INTEREST COUNSEL
via electronic mail;

Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103

P.0. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR OFFICE OF PUBLIC ASSISTANCE
via electronic mail:

Ms. Bridget Bohac, Director

Texas Commission on Environmental
Quality

Office of Public Assistance, MC-108
P.0. Box 13087 ‘

Austin, Texas 78711-3087

Tel; (512) 239-4000

Fax: (512) 239-4007
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FOR ALTERNATIVE DISPUTE
RESQOLUTION
via electronic mail:

Mr. Kyle Lucas

Texas Commission on Environmental
Quality

Alternative Dispute Resolution, MC-222
P.0. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmental
Quality

Office of Chief Clerk, MC-105

P.0. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311
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REQUESTER(S)
EVELYN L BOSTICK
1281 FM 2413

KOSSE TX 76653-4475

PAUL H BOSTICK
1281 FM 2413
KOSSE TX 76853-4475

JUDITH COBB
129 PR 807
MARLIN TX 76661-4701

ALFRED CORUM
774 FM 1771
MARLIN TX 766614675

GEORGE HARLAN
213 ROYAL DR
MARLIN TX 76661-2038

ZILL HARLAN
372 COUNTY ROAD 246
MARLIN TX 76661-4604

DAVID KINARD
PO BOX 3

REAGAN TX 76680-0003

ROBIN SWINNEA
PO BOX 92

REAGAN TX 76680-0082

ALVENA WHITE
403 COUNTY ROAD 246
MARLIN TX 76661-4764

BOB WHITE
1126 CHURCH ST
SAN FRANCISCO CA 94114-3404

JiM & KAY WOLIVER
1780 FM 1771

KOSSE TX 76653-4430

WITHDRAW OF REQUEST(S)
PAMELA KELLY

PO BOX 5

MARLIN TX 76661-0005

PUBLIC OFFICIALS - INTERESTED PERSON(S)
THE HONORABLE KIP AVERITT

TEXAS SENATE

PO BOX 12088

AUSTIN TX 78711-2068

THE HONORABLE JIM DUNNAM

TEXAS HOUSE OF REPRESENTATIVES
PO BOX 2910

AUSTIN TX 78768-2910

INTERESTED PERSON(S)
JAN BOHLS . 4

967 COUNTY ROAD 227
MARLIN TX 76661-4628

JIM BOHLS
967 COUNTY ROAD 227
MARLIN TX 76661-4626

JAMES & JOYCE FARR
70 EAGLE MEAD PL
SPRING TX 77382-8309

JOYCE FARR
70 EAGLE MEAD PL
SPRING TX 77382-6309

JOEL D GUEDRY
25317 HAZY HOLW
SAN ANTONIO TX 78255-3602

MARY & ZILL HARLAN
372 COUNTY ROAD 246
MARLIN TX 76661-4604

ARTHUR PHILLIP & BRENDA JARRETT OGLE
5077 FM 413~
KOSSE TX 78653-4441

DIANE SLAYBAUGH
PO BOX 73
OGLESBY TX 76561-0073
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GREG TATE
380 FM 1771
MARLIN TX 76661-4671

HENRY THOMASCN
573 FM 1771
MARLIN TX 76661-4673

ANNETTE & BILLY WHITE
4715 FM 413
MARLIN TX 76661-4753

BILLY WHITE
4716 FM 413
MARLIN TX 76661-4753
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