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DOCKET NO. 2011-1524-AIR

APPLICATION BY § BEFORE THE

J. R. THOMPSON, INC. 8 TEXAS COMMISSION ON
PROPOSED AIR QUALITY 8 ENVIRONMENTAL QUALITY
PERMIT NO. 925041001 §

OFFICE OF PUBLIC INTEREST COUNSEL’'S
RESPONSE TO HEARING REQUESTS

To the Members of the Texas Commission on Environmental Quality:
The Office of Public Interest Counsel (OPIC) at the Texas Commission on
Environmental Quality (TCEQ) files this response to hearing requests in the above-

referenced matter.

I. Introduction

On May 7, 2010, J. R. Thompson, Inc. (“Thompéon” or the “Applicant”) applied
to the TCEQ for proposed Air Quality Permit No. 92504L001. This permit would
authorize the construction and operation of a rock crushing plant. The proposed site is
located in Cooke County, on the east side of County Road 343, approximately 2 miles
south of FM 1630, near Muenster.

Thompson’s application was declared administratively complete May 24, 2010.
The first newspaper notice was published June 11, 2010 in the Muenster Enterprise.
The second newspaper notice was published December 17, 2010 in the same newspaper.
On March 3, 2011, TCEQ conducted a public meeting in Muenster. The public comment

period closed March 3, 2011. The TCEQ Executive Director’s (ED) Response to




Comments (RTC) was mailed July 25, 2011, and the deadline for hearing requests was
August 24, 2011.

The TCEQ recelved t1rnely hearmg requests from the follomng people Kenneth
and Marllyn Blerschenk Wayne and Cathy Luttmer Mlchelle Sandmann, and ‘
Concerned Nelghbors of Proposed Rock Crusher (CNRPC)

For the reasons stated herem OPIC recommends the Comh‘:_ﬁsSion grant all of the

hearing reque-sts;_

iI. Appllcable Law

ThlS apphcatlon was declared admlmstratlvely complete after September 1,1999,

and is therefore subject to the procedural requlrements adopted pursuant to House Bill
801 (76th Leg., 1999).

Under Title 30, Texas Administrative Code (TAC) § 55.201(d), a hearing request
must substantially comply with the follomdﬁg:

(1)  give the name, address, daytime telephone number ancl where possible, fax
number of the person who files the request

(2) 1dent1fy the person's personal Just1c1able 1nterest affected by the apphcat1on,
including a brief, but specific, written statement explaining in plain language the
requestor s locatron and distance relative to the proposed facility or activity that
is the subject of the application and how and why the requestor believes he or
shie will be adversely affected by the proposed facility or activity in a
manner not common to members of the general public; -

(3)  requesta conte'sted case hearing;

(4) - listall relevant and materlal disputed issues of fact that were raised during the
public comment period and that are the basis of the hearing request. To facilitate
- the commission’s determination of the number and scope of issues to be referred
to hearing, the requestor should, to the extent possible, specify any of the
executive director’s responses to comments that the requestor disputes and the
factual basis of the dispute and list any disputed issues of law or policy; and

(5) provide any other information specified in the public notice of application.
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justiciable interest related to a legal right, duty, privilege, power, or economic interest

Under 30 TAC § 55.203(a), an affected person is one who has a personal

affected by the application. An interest common to members of the general public does

not qualify as a personal justiciable interest. Section 55.203(c) provides relevant factors

to be considered in determining whether a person is affected. These factors include:

(1)

(2)

(3)

(4)

(5)

(6)

whether the interest claimed is one protected by the law under which the
application will be considered,;

distance restrictions or other limitations imposed by law on the affected interest;

whether a reasonable relationship exists between the interest claimed and the
activity regulated;

likely impact of the regulated activity on the health, safety, and use 6f property of
the person;

likely impact of the regulated activity on use of the impacted natural resource by
the person; and

for governmental entities, their statutory authority over or interest in the issues
relevant to the application.

Under 30 TAC § 55.205(a), a group or association may request a contested case

hearing only if the group or association meets all of the following requirements:

D

(2)

(3)

one or more members of the group or association would otherwise have standing
to request a hearing in their own right;

the interests the group or association seeks to protect are germane to the
organization’s purpose; and

neither the claim asserted nor the relief requested requires the participation of
the individual members in the case.




Under 30 TAC § 55.211(c)(2), a hearing request made by an affected person shall |
be granted if the request:
(A) | rdises dlsputed issues of fact that were raised duringthe comment period, that
‘wete not withdrawn by the commenter by filing a withdrawal letter with the chief

clerk prior to the filing of the executive director’s response to comment, and that
are relevant and mater1a1 to the commlssmn s dec1smn on the apphcanon

(B) is tlmely ﬁled Wltll the chlef clerk
© is pursuant to a rlght to hearlng authonzed by law and

(D) ,compl_les with the requirements of § 55:201.

IIL. Analysis of Hearing Requests.
“A." Whether the requestors are affécted persons

o Kenneth and Marllyn Blerschenk

The BleI'SCheDkS are concerned about dust emlsslons chemical exposure

exacerbation of existing health COI‘lCllthIlS, and damage to gardens, crops, and 11vestock.
Accordlng toa map prepared by ED staff and attached hereto the B1erschenl<s reside
approx1mately one nnle from the proposed plant site. leen thelr proxmnty to the
proposed plant and their concerns regardlng a1r quahty, health effects and property
damage, the Brerschenks have a personal Just1c1able 1nterest 1n thls matter which is not
common to the general public. 'Add1t1onally, thelr 'stated mterests are protected by the
law under whlch th1s apphcanon wﬂl be conmdered and a reasonable relatlonslnp exists
between those interests and the regulatlon of a1r ‘einissions. -Therefore Kenneth and

Marilyn Bierschenk should be considered affected persons in this matter.



Wayne and Cathy Luttmer

The Luttmers are concerned about air emissions levels and possible health effects
for humans and livestock. According to the ED’s map, the Luttmers reside
approximately .68 miles from the proposed plant.site. Given their proximity to the
proposed plant and their concerns regarding air quality and potential health effects for
humans and livestock, the Luttmers have a personal justiciable interest in this matter
which is not common to the general public. Additionally, their stated interests are
protected by the law under which this application will be considered, and a reasonable
relationship exists between those interests and the regulation of air emissions.
Therefore, Wayne and Cathy Luttmer should be considered affected persons in this
matter.

Michelle Sandmann’

Michelle Sandmann is requesting a hearing as an individual reduestor and as a
representative of CNRPC. According to the ED’s map, Mrs. Sandmann resides
approximately .87 miles from the proposed plant. She is concerned about exposureto
the plant’s air emissions, health effects, and nuisance conditions. Given her proximity
to the proposed plant and her concerns regarding air quality, health effects, and
nuisance conditions, Mrs. Sandmann has a personal justiciable interest in this matter
which is not common to the general public. Additionally, her stated interests are
protected by the law under which this application will be considered, and a reasonable
relationship exists between those interests and the regulation of air emissions.

Therefore, Michelle Sandmann should be considered an affected person in this matter.




CNRPC

-To qualify as an affecfed person under 30 TAC §55.205, CNRPC must satisfy
three requirements. First, CNRPC must have gt_least one member who would otherwise
have st-anding to request a hearing in their own, rlght1 As ;dis_c:ussed' abaove, OP_IC finds

that Michelle Sandmann is an affected person, and as the-repries__@ptatiyé_ of CNRPC, Mrs.
Sandmann 'sﬁti_s'ﬁes the first %equitement of grm_1'];1.s’;a-g_qii'1g_= for CNRPC.

The gecond requi_-remérqt for group _sfanding, ijis- the interests the group seeks to
protect must be germane to the organization's .purposé.'ﬂ._ CNRPC states the grouﬁ seeks
to preserve the health of the member families, the usé aﬁd enj oyment of their property,
and the natural habitat. The purpose of CNRPC (Concérned_Neighbors of Proposed
Rock Crusher) seems evident from the name of the group, and OPIC finds that CNRPC
is seeking to protect interests germane to that purpose, thereby _sati_s_::fying, thg:second
fequir_ement_fo_r_group standing.

Final_ly,-- group s_t,a‘nding. requi‘_res, that neither the _g__lai_m asserted nor the relief
requested peq;li_rgs the participation of the igdividuéi_._m;;mb.ers in the case.3 Nothing in
| CNRPC's hearing request indig:_afé$ that'the, iﬁt_ere's_ts.:_zgl.s_'_.serte_dl_ or the xgl_ief requested will
require the participation of th:gkindividqa:l. members mthls case. Therefore, OPIC finds

that CNRPC éa_tiéf_iés the third 'a_r_;dffinal requirfa_r_nént_;fop g'r_c_)ﬁp standing, and CNRPC

should be considered an affected person.in this matter.

130 TAC § 55.205(a)(1).
230 TAC § 55.205(a)(2).
330 TAC § 55.205(a)(3).



B. Which issues raised in the hearing requests are disputed

__All of the issues raised in the hearing requests are disputed.

C. Whether the dispute involves questions of fact or of law

All of the disputed issues involve questions of fact.

D. Whether the issues were raised during the public comment
period

All of the issues were raised during the public comment period.

E. Whether the hearing requests are based on issues raised solely
in a public comment which has been withdrawn

None of the hearing requests are based on issues raised solely in a public

comment which has been withdrawn.

F. Whether the issues are relevant and material to the decision on
the application

The hearing requests in this matter have raised many specific questions and
concerns. Some of these questions and concerns may be grouped into broader issues for
the purpose of determining whether the issues are relevant and material to the
Commission’s decision on this application.

Air Quality

All of the hearing requestors have raised questions and concerns which fall under
the larger issue of air quality. The purpose of the Texas Clean Air Act is to safeguard the

state’s air resources from pollution by controlling or abating air pollution and emissions




of air contaminants.4 The issue of air quality is therefore relevant and material to the
Commi_ssion’s decision on this application.

Health Effects

All of the requestors have ra1sed the | 1ssue o of human health effects resulting from
the proposed air emissions. The Texas Clean Air Act is 1ntended to protect pubhc health
and general welfare 5 The issue of human health effects is therefore relevant and

material to the Commission’s deuswn on this apphcatlon

Crop Damage

At least one requestor is concerned that emlssmns Wlll damage crops Th1e
concern regardmg crop damage raises the issue of impacts to physical property The
Texas Clean Air Act is intended to protect physical property.6 Therefore, the issue of
crop damage is relevant and material to the Commission’s decision on this application.

leestock |

Some of the requestors are concerned about the welfare of hrrestock Livestock
may be considered property, and the Texas Clean Air Act states that one of the purposes

of the Act is the protection of property.” Therefore, the issue is relevant and material to

the Commission’s decision on this application. -

4 TEX. HEALTH & SAvETY CODE § 382.002.

5Id.

6 Seg TEX. HEALTH & SArFETY CODE §§ 382.002 and 382. 0518.
7 TEX. HEALTH & SAFETY CODE § 382.002.
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Nuisance

At least one requestor has raised the issue of nuisance conditions. TCEQ rule
prohibits air emissions which interfere with the normal use and enjoyment of animal
life, vegetation, or property.8 The issue of ﬁui‘sance is therefore relevant and material to

the Commission’s decision on this application.

Compliance History

A question has been raised regarding the likelihood that Applicant will comply
with permit conditions. This question concerns the issue of compliance history. The
Commission is required to consider Thompson’s compliance history when deciding
whether to grant this pérmit.9 Therefore, the issue of compliance history is relevant and
material to the Commission’s decision on this application.

Notice

Questions have been raised regarding the adequacy and accuracy of the
newspaper notices and the posted signs. Newspaper notice and sign posting for air
permit applications are regulated by TCEQ rule, and notice affects jurisdiction over a
case. Notice issues are therefore relevant and material to the Commission’s decision on
this application.

Noise

Some of the hearing requestors raise the issue of noise pollution. The TCEQ does
not have the authority to regulate noise levels at a rock crushing plant. Therefore, this

issue is not relevant and material to the Commission’s decision.

830 TAC§ 1014
9 See TEX. WATER CODE § 5.754.




Traffic and Roads
. All of the requestors raise the related issues of traffic and road-condjti_ens.
However, under the Texas Clean_ Adr Act, the"TCEQ.1lacks jurisdiction to regulate traffic
on public roads, and there'fo'fe, these issues‘ar‘-e":not; relevant e_nd m'e'te'yialf tothe

Commission’s decision,

Water Quality

S.Omei of the 're;q'uestors have__lj_ai:sed coﬁcerns rel_atec_i to Wate’f quahtyThe
Commission’s, coﬁside'tatio_n of an air q‘uality pefihit applie__atioﬁ does not include issues
related to water quality. Therefore, this issue is not r_e_letrant and material to the .

Commission’s decision on the application.

G. Maximum expected duratzon for the contested case hearlng '
For the contested case heanng, OPIC estlmates a max1mum duratlon of nine
months from the f1rst day of the prehmmary hearmg to 1ssuance of the proposal for

dec151on

| IV. Conclusion
' OP_IC finds that all of the hearing 'reqtlesters qualify as affected persons. We also
find that all.of the requestors have raised disputed issues of fact that are relevant and
material to the .Commission’s_ decision 'en this 'applicati'en.- Therefore, OPIC respectfully

recommends the Commission grant their hearing requests.-
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OPIC further recommends that the following issues be referred to the State Office

of Admlmstratlve Hearings for a contested case hearmg

1,

10.
11.

12,

13.

14.

15.

16.

17.

* Whether the correct address for the proposed facility was prowded in the

newspaper notices.

Whether the site entrances and exits were properly identified in the
application and made clear in the newspaper notices.

Whether the signs at the proposed site were posted properly and for the
required length of time,

Whether all proposed emissions were accurately determined.

Whether the proposed emissions adequately account for haul roads and
blasting.

Whether all emission points have been correctly identified.

Whether BACT emissio‘.n levels were appropriately determined.
Whether the permit ensures emissions will be limited to BACT levels,
How will production weights be measured and recorded?

Whether dust control conditions in the permit are enforceable.
Whether the proposed plant will adversely impact air quality.

Whether the facility will be operated in a manner to avoid nuisance
conditions.

Whether the application contains inconsistent statements regarding
proposed operations,

Whether Applicant’s compliance history raises an issue regarding
Applicant’s ability to comply with a material term of the permit.

Will the proposed plant cause or contribute to a violation of any National
Ambient Air Quality Standard?

Whether Applicant’s air dispersion modeling was performed
appropriately.

Will emissions from the proposed plant, partlcularly silica emissions,
adversely affect public health?

11




18.  Will the proposed plant adversely 1mpact physmal property, 1nch1d1ng
crops? .

19. - Will the proposed plant adversely impact livestock? .

For the contested case hearmg, OPIC recommends a.duration of mne months

from the ﬁrst day of the prehmmary hearmg to issuance of the proposal for decision.

Respectfully submitted,

" Blas J. Coy; Ji'. 7
Public Interest Counsel

Gar [ . Arthur

Assistant Public Interest Counsel
State Bar No. 24006771

P.O. Box 13087, MC-103

Austin, Texas 78711

(512) 239-5757 - .

(512) 239-6377 (fax)
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" Thereby certify that on Septémber 12, 2011, the foregoing document wasfiled -

CERTIFICATE OF SERVICE

with the TCEQ Chiet Clerk, and copies were served to all parties on the attached mailing
list via hand delivery, facsimile transmission, electronic mail, inter-agency mail, or by

deposit in the U.S. Mail.

Gafrett Arthur
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MAILING LIST
J.R. THOMPSON, INC,

TCEQ DOCKET NO. 2011-1524-AIR

FOR THE APPLICANT:

Christopher B. Pepper

Lloyd Gosselink Rochelle & Townsend
816 Congress Avenue, Suite 1900
Austin, TX 78701

Tel: 512/322-5825 Fax: 512/472-0532
cpepper@lglawfirm.com

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Douglas Brown, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division, MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-0600 Fax: 512/239-0606

Brian Christian, Director

Texas Commission on Environmental
Quality

Small Business and Environmental
Assistance Division

Public Participation and Education
Program, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3t00 Fax: 512/239-5678

FOR ALTERNATIVE DISPUTE
RESOLUTION
via electronic mail:

Kyle Lucas

Texas Commission on Environmental
Quality

Alternative Dispute Resolution, MC-222
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4010 Fax: 512/239-4015

FOR THE CHIEF CLERK:

Bridget C. Bohae, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300

Fax: 512/239-3311

REQUESTERS:

Kenneth & Marilynn Bierschen
8357 CR 341 :
Muenster, Texas 76252

David Frederick

Lowerre Frederick Perales Allmon &
Rockwell

707 Rio Grande St., Suite 200
Austin, Texas 78701-2719

Imogene & Jewell A. Gooch
7599 CR 201
McKinney, Texas 75071

Cla & Patti Hamilton

767 CR 343
Forestburg, Texas 76239

Brian & Jessamy Hermes

990 CR 343
Forestburg, Texas 76239

Keith & Roma Kilpatrick
517 North Park Dr,
Fort Worth, Texas 76179-1039

Clairice & Jerry Kurosky
2011 Layton Ave,
Haltom City, Texas 76117




Katharine Lee.
708 CR 343
Forestburg, Texas 76239 -

Michael Lewis
500 FM 1198
Muenster Texas 76252

_Carol &Wayne Luttmer - |
9190 CR 341 Lo

Muenster, Texas 76252 5127

Jane & Roy Monday
PO Box 98 .
Muenster, Texas 76252~ 0098

Michelle & Rick Sandman o
PO Box 464 o -
Muenster, Texas 76252 '

Herbie Sicking
16185 FM 1630 =
Muenster, Texas 76252

Louis Sicking‘ '
76627 CR 341 |
Muenster, Texas 76252

Molly & Wesley Sicking -
15229 FM 1630
Muenster, Texas 76252

Ronda & Weldon Sicking
7625 CR 341 _
Muenster, Texas 76252

Leonard & Susan Sportsman-Keesee

769 CR 343
Forestburg, Texas 76239

Lydia K. Springer
Springer Law Office

PO Box 6

Muenster, Texas 76252
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