TCEQ DOCKET NO. 2011-1565-IWD

IN THE MATTER OF THE § BEFORE THE TEXAS
APPLICATION BY DOS REPUBLICAS § COMMISSION ON
COAL PARTNERSHIP FORPERMIT § ENVIRONMENTAL QUALITY
NO. WQ0003511000 §

REPLY OF MAVERICK COUNTY TO HEARING REQUEST RESPONSES
SUBMITTED BY THE EXECUTIVE DIRECTOR, PUBLIC INTEREST
COUNSEL, AND APPLICANT
"TO THE HONORABLE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:
COMES NOW, Maverick County (“Requester”), and files this, its reply to responses to
their hearing request.
L INTRODUCTION

The draft permit under consideration in this matter is not a “straight renewal,” as Dos
Republicas Coal Partnership (Applicant, “Dos Republicas,” or “DRCP”) asserts. Rather,
significant differences exist between the current permit and the draft permit. The
discharges authorized by the draft permit materially change the pattern and place of the
authorized discharges. Consequently, there is a right to a contested case hearing with
regard to the draft permit.

Furthermore, Maverick County has shown itself to be an “affected person” qualified
to request a contested case hearing. The County possesses authority over, and an interest
in, issues relevant to DRCP’s application.

Dos Republicas is concurrently pursuing a major revision to its mining permit before
the Railroad Commission of Texas (“RRC”). Maverick County is a party to the contested

case hearing for that application before the RRC. In Applicant’s words, this application

“represents a significant revision” to its permit.! Originally submitted in 2004, the RRC

! See Attachment A to this Reply brief, page 1 paragraph 2.



application has been supplemented or amended six times and gone through years of
RRC-staff review. The consequences of these significant changes have impacts that
warrant a hearing at the Texas Commission on Environmental Quality, just as a hearing
was warranted at the Railroad Commission

For these reasons, Texas Commission on Environmental Quality (“TCEQ”), should

grant the hearing request submitted by Maverick County.

IL. THERE IS A RIGHT TO A CONTESTED CASE HEARING IN THIS
MATTER
1. Locations of Discharge Points are Being Changed.
~ As a default, the Texas Water Code establishes the right to a hearing with regard to an

application for a new water quality permit.> Dos Republicas and the Executive Director
essentially argue that the application at issue falls into an exception applicable if the
applicant does not seek to increase significantly the quantity of waste to be discharged,
does not seek to change materially the pattern or place of discharge, and does not seek
authorizaﬁon for activities that will fail to maintain or improve the quality of waste to be
discharged.® As the party with the burden of proof, it is Dos Republicas burden to
demonstrate that its application falls within this exception.

Maverick County does not dispute Dos Republicas’ claim that “straight renewals”
generally meet the requirements of this exception, because a straight renewal does not
involve any substantive change to the permit. The draft permit in this case does propose
to substantively alter material terms of the permit, however, and cannot be called a

“straight renewal.”

% Tex. Water Code § 26.028(c).
3 Tex. Water Code § 26.028(d).



Specifically, the proposed draft permit alters the location of the authorized discharge
points. This is no small matter. By statute, each water quality permit issued by the
Commission is required to prescribe the location of each point of discharge.* The
existing permit does this for 13 different outfalls associated with the facility.’ The
locations of each of these discharge points is altered in the draft pelrrnit.6

The changes in outfall location proposed in the draft permit raise several issues. To
begin with, several of the permitted outfalls define the discharge point in reference to a
pond that is “to be determined.”” This approach, wherein the location of the discharge
point is not defined in the permit, is a flagrant violation of the Water Code’s requirement
that every permit prescribe the location of each discharge.® Putting this issue aside, the
changes in the prescribed location for the discharge points constitute a change in the
place of discharge which disqualifies the Application from the exemption claimed by the
Executive Director and Dos Republicas.

The appropriate precedent for this case is the Commission’s recent consideration of a
changed discharge location by Far Hills Utility District.” In that matter, the permittee
constructed a facility with a discharge point that varied from the location of the discharge
point as understood by the agency during the permitting process.10 In considering the
implications of this for the adequacy of notice, the Commission found that “the change in

outfall location constitutes a major amendment since it is a material change in the pattern

* Tex. Water Code § 26.029(a)(2).

> Other Requirement 3, on page 13 of TPDES Permit No. WQ0003511000.

6 Other Requirement 3 on pp. 13-14 of Draft TPDES Permit No. WQ0003511000.

7 Qutfall 002, 005, 009, 010, 011, 012, and 013.

8 Tex. Water Code § 26.029(2)(2).

° The Matter of the Petition to Revoke TCEQ Water Quality Permit No. WQ0014555002 Issued to Far
Hills Utility District (TCEQ Docket No. 2009-0290-MWD) and regarding an Application for Temporary
Order Submitted by Far Hills Utility District (TCEQ Docket No. 2009-0290-MWD). See Attachment B to
this brief.

19 1bid., page 4, Finding of Fact No. 26.



or place of discharge under 30 TAC § 305.62(c)(1) and (2).”"! In that case, effluent from
the points described in the permit and as constructed would reach the main body of Lake
Conroe within approximately 1000 feet.'* The ED’s position that the discharges in the
draft Dos Republicas permit are equivalent to those in the existing permit is akin to a
position that both discharge points were equivalent in the Far Hills matter because both
reached Lake Conroe. The Commission rejected such a policy in Far Hills, and it should
likewise reject the same policy in this case.

The Executive Director further attempts to dismiss this change in the location of the
discharge points by claiming that the prior permit authorized a change in the discharge
points over the life of the permit. As discussed above, any such provision that left the
discharge point undefined or subject to change would violate the Texas Water Code.
Furthermore, the prior permit only says that the map of the facility may be revised. The
permit includes no provision that would allow the change in discharge point location that
the ED claims.

Applicant attempts to dismiss this alteration in the location of the discharge points by
arguing that the draft permit does not involve a “material” change in the place of
discharge."® This argument also fails. The discharge points have been moved in a
manner that has resulted in a change in the discharge route, which constitutes a material
change in the discharge point. Applicant claims that “just like” the current permit “this
renewal proposes that the effluent will be discharged to unnamed ditches; from there the

effluent will flow to Elm Creek and eventually to the Rio Grande.”'* The draft permit,

" Ibid., page 4, Finding of Fact No. 27.

2 Ibid., page 4, Finding of Fact No. 26.

13 Applicant’s Response to Hearing Requests, p. 5.
' Applicant’s response at P. 5.



however, authorizes the discharge of effluent into different unnamed ditches, and the
effluent will not necessarily enter Elm Creek at the same locations under the draft permit
in comparison to the existing permit.'> Such changes constitute material changes in the
place of discharge.

2. Alterations in the Quantity and Quality of Wastes Discharged.

The current Texas Pollution Discharge Elimination System (“TPDES”) permit held
by DRCP authorizes treatment and discharge of wastes “from a sub-bituminous coal
mine.”'® The draft permit currently under consideration by the Commission would
authorize DRCP “to treat and discharge wastes from the Eagle Pass Mine, a sub-
bituminous coal mine.”!” This begs the question: what is the Eagle Pass Mine? And:
how is the “Eagle Pass Mine” different from the sub-bituminous coal mine previously
permitted by TCEQ?

The currently proposed “Eagle Pass Mine” represents a significant departure from the
mine previously permitted by the TCEQ and RRC in numerous respects, including: 1) the
amount of area disturbed by mining activity and 2) the désign details of proposed
sediinentation ponds. These two departures have direct implications for the quantity and
quality of wastes authorized to be discharged.

The strip mine under consideration here was originally permitted in 1994 by TCEQ’s
predecessor agency, the Texas Natural Resources Conservation Commission.'® The

Commission then described the proposed mine as “generally northwest of Eagle Pass,

15 Compare Other Requirement 3, on page 13 of draft TPDES Permit No. WQ0003511000 to requirements
set forth in the same section of the existing permit.

16 TPDES Permit No. WQ0003511000, issued on November 16, 2006, page 1.

17 See page 1 of Draft Permit, Attachment C to Executive Director’s Response to Hearing Requests and
Request for Reconsideration.

18 See attachment F to the Executive Director’s Response to Hearing Requests and Request for
Reconsideration.



Texas on 2,700 acres, approximately 1,000 to 1,250 acres of which will be mined.”"’
DRCP’s current TCEQ application does not provide a total acreage of the proposed mine,
but does state that “[s]urface acreage of disturbance area is approximately 2,700 acres;
however, active mining area will consist of approximately 1,410 acres.”*’

An increase of up to 1,700 additional acres of disturbed area should be enough to
warrant additional scrutiny into the quality and quantity of discharged wastes. However,
there is persuasive evidence that the “Eagle Pass Mine” will be more massive than
representations in the TCEQ renewal application. The application before the RRC
represents that, within the first five years of activity, the active mining area would total
1,511 acres; the RRC application further represents that, within the first seven years of
activity, there would be 5,049 acres of mining and ancillary disturbance.”! This is over
five times greater an area of disturbance than the Commission originally authorized in
1994.

The authorization of discharges from this larger mine constitute an increase in the
quantity and quality of discharged waste authorized in comparison to the mining
operations permitted in the prior permit. Such an increase has the capacity to
significantly alter the quantity and quality of waste to be discharged, especially through
disturbance of soils and ¢orresponding increases in Total Dissolved Solids discharged by
the mine.

The currently proposed “Eagle Pass Mine” also represents a significant departure

from the previously permitted facility in the size and number of its sedimentation ponds,

!9 Finding of Fact No. 4, page 2, attachment F to the Executive Director’s Response to Hearing Requests
and Request for Reconsideration.

20 See Industrial Administrative Report, page 11, section 11 of DRCP’s February 26, 2010 Application for
Renewal of TPDES Permit No. WQ0003511000.

2 gee Attachment C to this Reply.



the mine’s primary treatment mechanism. The application before the TCEQ represents
that five sedimentation ponds will treat and discharge wastes from storm-water run-off.”
The application before the RRC, however, represents that nine sedimentation ponds will
have been built during the first five years of the permit term.” This represents a
significant increase in the quantity of wastes to be discharged.

The currently proposed “Eagle Pass Mine” also significantly alters the design and the
size of the drainage/watershed areas for these ponds. Design details from the original
mining permit application list no proposed sedimentation pond with a storage capacity
greater than 50 acre-feet.”* The largest drainage area amongst these ponds was 193 acres;
most were below 100 acres.”> The current design details, on the other hand, represent
only two of the nine sedimentations ponds with a storage capacity less than 50 acre-feet;
four of the sedimentation ponds would have storage capacity greater than 200 acre-
feet.?® The largest watershed area of the current application is 710 acres; all proposed
ponds have a watershed area greater than 100 acres.”’ It has not been shown that
increases in storage capacity and drainage area will not significantly change the quantity
and quality of wastes to be discharged.

It is important to note that there is no indication that DRCP would rot follow-through
with representations made in its application before the RRC. That application was signed

and sworn to as true and correct by an authorized agent of Applicant.28 It has been

22 See Technical Report, page 4, revision 1, submitted May 18, 2011.
2 See Attachment D to this Reply. This assumes a five-year permit term granted in 2011.
i‘; See page three of Attachment E to this Reply.
Id.
%6 See Attachment D to this brief.
27 See Attachment H to this brief.
28 See page 5 of Attachment F to this brief.



offered into evidence at the Railroad Commission.”® There is no reason to believe
representations made in the RRC application would differ from Applicant’s intent with
this mine.

Thus, DRCP does not surpass the threshold to evade a contested case hearing. The
mining operation authorized by reference in the draft permit is significantly different than
the mining operations authorized by reference in the existing permit. Simply put, the
currently proposed “Eagle Pass Mine” is significantly different from the sub-bituminous
coal mine previously permitted by the Commission. Both the quantity and quality of
wastes to be discharged would be significantly altered or increased, necessitating a
contested case hearing by law.

III. MAVERICK COUNTY IS AN AFFECTED PERSON

Dos Republicas challenges the status of Maverick County as an affected person,
while OPIC recognizes the status of Maverick County as an affected person. Maverick
County has authority to enforce the requirements of the Texas Water Code, and to
enforce the terms of the draft permit. As such, Maverick County has authority over
issues relevant to the application, and is properly considered an affected person.*’

IV. ISSUES TO BE REFERRED

Maverick County concurs with the list of issues recommended for referral by OPIC in
that office’s response to hearing requests.

V. DURATION OF HEARING

Maverick County concurs with OPIC’s recommendation of one year regarding the

anticipated duration of the hearing.

2 See paragraph 7 of Attachment G to this brief, starting with “Exhibits”.
30 Tex. Water Code § 7.351.



V1. PRAYER AND CONCLUSION
For these reasons, Maverick County respectfully requests that the Commission find it

to be an affected person, and grant a hearing on each issue designated above.

Respectfully Submitted,

e

Eric Allmon, TSB No. 24031819

David Frederick, TSB No. 07412300

LOWERRE, FREDERICK, PERALES,
ALLMON & ROCKWELL

707 Rio Grande, Suite 200

Austin, Texas 78701

Phone: (512) 469-6000
Facsimile: (512) 482-9346

ATTORNEYS FOR MAVERICK
COUNTY

CC: Service List



CERTIFICATE OF SERVICE

By my signature, above, I certify that on October 24, 2012 Maverick County’s Reply
to Hearing Request Responses Submitted by the Executive Director, Public Interest
Counsel, and Applicant were served upon the following via facsimile transmission or
deposit in the U.S. mail. This document has been e-filed with the TCEQ Chief Clerk, and
an original and seven copies have been deposited in the U.S. mail for Commission

consideration.

FOR THE APPLICANT:
Andres Gonzales-Saravia Coss
Dos Republicas Coal Partnership
5150 North Loop 1604 West
San Antonio, Texas 78249-1325

Joel Trouart The North American Coal
Corporation

14785 Preston Road, Suite 1100
Dallas, Texas 75254- 6823

Tel: (972) 239-2625

Fax: (972) 387-1031

Lisa O. McCurley, P.E.

Hill Country Environmental, Inc.
1613 South Capital of Texas Highway
Suite 201 Austin, Texas 78746- 6524
Tel: (512) 327-2750

Fax: (512) 327-2725

Leonard H. Dougal

Jackson Walker L.L.P

100 Congress Avenue, Ste. 100
Austin, Texas 78701

Tel: (512) 236-2233

Fax: (512) 391-2112

FOR THE EXECUTIVE DIRECTOR:
Robert Brush, Staff Attorney

- Texas Commission on Environmental

Quality

Environmental Law Division, MC-173
P.O. Box 13087 Austin, Texas 78711-3087
Tel: (512) 239-0600

Fax: (512) 239-0606

Melinda Ann Luxemburg

Technical Staff

Texas Commission on Environmental
Quality

Water Quality Division, MC-148 P.O.
Box 13087 Austin, Texas 78711-3087
Tel: (512) 239-4541

Fax: (512) 239-4430

Brian Christian, Director

TCEQ

Small Business and Environmental
Assistance Division

Public Education Program, MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-5678

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas, TCEQ

Alternative Dispute Resolution, MC-222
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015
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FOR THE CHIEF CLERK:
Ms. Bridget C. Bohac
Texas Commission on Environmental
Quality
Office of Chief Clerk, MC-105
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-3300
Fax: (512) 239-3311

FOR HEARING REQUESTORS:

KEITH AYERS
PO BOX 1290
EAGLE PASS TX 78853-1290

GEORGE BAXTER
PO BOX 951
EAGLE PASS TX 78853-0951

ELIZABETH BURKHARDT
REPRESENTING THE KICKAPOO
TRADITIONAL TRIBE OF TEXAS
9821 SHADOW WOOD DR
HOUSTON TX 77080-7107

JESUS CASTILLON
3131 MEMORIAL CT APT 304
HOUSTON TX 77007-6175

AURELIANO & TERRI CONTRERAS
RT 2 BOX 211
EAGLE PASS TX 78852-0211

TERRI CONTRERAS
RT 2 BOX 211
EAGLE PASS TX 78852

TRICIA CORTEZ

LAREDO COMMUNITY COLLEGE
WEST END WASHINGTON ST P-11,
1ST FLOOR

LAREDO TX 78040-4395

CARLOS E DE LA PENA
6106 N US HWY 277
EAGLE PASS TX 78852

ALBERT & TINA ELLIS
HC2BOX 172
EAGLE PASS TX 78852-9603

MR RAUL & MRS RAUL ESPINOZA
3420 DEL RIO BLVD
EAGLE PASS TX 78852-3709

ANA MARIA & HUMBERTO GAMEZ
HC2BOX 190 '
EAGLE PASS TX 78852-9603

ALONZO & EVA E GONZALEZ
HC 2 BOX 185
EAGLE PASS TX 78852-9603

CARLOS HERNANDEZ
1975 N VETERANS BLVD STE 6
EAGLE PASS TX 78852-4456

GLORIA HERNANDEZ
490 HILLCREST BLVD
EAGLE PASS TX 78852-4617

MIKE P HERNANDEZ
HC2BOX 171B
EAGLE PASS TX 78852-9838

LADYE & WALTER HERRING
3959 FM 1588
EAGLE PASS TX 78852-4995

MR & MRS HIERRO
1942 SUENO CIR
EAGLE PASS TX 78852-3761

ERNESTO G IBARRA

3187 TINA DR
EAGLE PASS TX 78852-3740
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GABRIEL & LETICIA DE LA CERDA
307 COUNTY ROAD 307
EAGLE PASS TX 78852-4994

GABRIEL DE LA CERDA
307 COUNTY ROAD 307
EAGLE PASS TX 78852-4994

HERIBERTO MORALES, JR
401 QUARRY ST
EAGLE PASS TX 78852-4526

MRS JOSE M MORALES
1232 ROYAL HAVEN DR
EAGLE PASS TX 78852-3825

JIM & ROSA O'DONNELL
HC 2 BOX 194
EAGLE PASS TX 78852-9603

ELI & SHARO PEREZ
PO BOX 4728
EAGLE PASS TX 78853-4728

MARTHA M RAMIREZ
PO BOX 2020
EAGLE PASS TX 78853-2020

MARTHA S RAMIREZ
PO BOX 2020
EAGLE PASS TX 78853-2020

MR JAVIER RIOJAS

TEXAS RIOGRANDE LEGAL AID, INC.
PO BOX 2001

EAGLE PASS TX 78853-2001

CLAUDIO H SANDOVAL
3907 DEER RUN BLVD
EAGLE PASS TX 78852-3783

JESUS H SANDOVAL
3903 DEER RUN BLVD
EAGLE PASS TX 78852-3783

CELESTE P LIRA
6223 TH20 W
SAN ANTONIO TX 78201

KIM WALL & PROSSER MARTIN
2781 FM 1588
EAGLE PASS TX 78852-4981

CLAUDIO SANDOVAL MARTINEZ
3913 DEER RUN BLVD
EAGLE PASS TX 78852-3783

MR ALFONSO A & MRS ALFONSO A
TREVINO

1298 ZARETTE CIR B

EAGLE PASS TX 78852

MR ENRIQUE & MRS ENRIQUE
TREVINO

1298 ZARETTE CIR

EAGLE PASS TX 78852

MR GULLERMO & MRS GUILLERMO
VILLARREAL

3572 OLMOS CIR

EAGLE PASS TX 78852-3250

JOSE SANDOVAL
3853 FAWN DR
EAGLE PASS TX 78852-3686

BETTY & EK TAYLOR
RT 2 BOX 186
EAGLE PASS TX 78852

MR SANTOS & MRS SANTOS TORRES
RT 2 BOX 361
EAGLE PASS TX 78852
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FOR PUBLIC OFFICIALS:

THE HONORABLE TRACY O KING
TX REPRESENTATIVE, TX HOUSE OF
REPRESENTATIVES

PO BOX 2910 ROOM EXT E1.304
AUSTIN TX 78768-2910

THE HONORABLE CARLOS I URESTI
THE SENATE OF THE STATE OF
TEXAS DISTRICT 19

PO BOX 12068 ROOM E1.810

AUSTIN TX 78711-2068
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NORTHAMERICAN
—COoAL

CORPORATION

April 8, 2008

VIA OVERNIGHT MAIL

Mr. Melvin B. Hodgkiss, P. E.

Director

Surface Mining and Reclamation Division
Railroad Commission of Texas (RCT)
Capitol Station - P. O. Drawer 12967
Austin, TX 78711

SUBJECT: Dos Republicas Resources Co., Inc. (DRRC)
Docket No. C5-0003-SC-42-C
Eagle Pass Mine, Permit Renewal/Revision Application; Supplement No. 1

Dear Mr. Hodgkiss:

On behalf of Dos Republicas Resources Co., Inc. (DRRC), we are submitting an original and 6 copies of Supplement No. 1 in support
of the Renewal/Revision of Permit No. 42. This Supplement No. 1 for the renewal/revision application includes modifications to the
mine plan, updated ownership and control information and updated environmental baseline information that contains data collected
since the permit was issued on April 11, 2000. An application for renewallrevision of Permit No. 42 for the Eagle Pass Mine in Maverick
County, Texas, was filed by Dos Republicas Resources Co., Inc. (DRRC), on October 6, 2004. This application was determined to be
administratively complete and was filed with the Commission’s Office of General Counsel for docketing on October 8, 2004. Due to
ongoing litigation, the Commission temporerily suspended processing of the renewallrevision application on March 8, 2005, except for
completion of the initial Technical Analysis (TA) document, until resolution of the issue in the Texas Court of Appeals. The current
submittal includes several changes to the mine plan. To facilitate the review of the proposed changes and consolidate the information in a
single document, DRRC has opted to submit a new self contained document that includes all proposed revisions to the currently
permitted mine plan. We believe this submittal addresses concerns raised in the comments included in the TA, with the changes included
in each section of the updated document.

The Eagle Pass Mine area is located in western Maverick County approximately five miles north-northwest of the City of Eagle Pass,
Texas. The revised permit area covers approximately 6,346 acres. DRRC understands this renewal/revision represents a significant
revision. Our check No.i ﬂgin the amount of $3,000 is included for this renewal document.

If you have any questions on the enclosed revision package or require any additional information, please contact us.

Respectfully,

The North American Coal Corporation,
Attorney-In-Fact for Dos Republicas Resources Co., Inc.

s o o

Thomas A. Koza
Vice President — Law and Administration, and Secretary

LRH/mpm
Enclosures: 1 Original Submittal
6 Copies

. cc: C. N. Blevins (w/enclosure)

K. R. Huebner (w/enclosure)
Maverick County Courthouse (w/enclosure)

14785 Preston Road Suite 1100 « Dallas, Texas 75254-7891 « 972-239-2625 « Fax 972-387-1328 » www.nacoal.com

DRCP-0000196



. IRREVOCABLE SPECIAL POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS, that Dos Republicas Resources Co .,
Inc., a Texas corporation (the "Company"), does hereby make, constitute and appoint
THE NORTH AMERICAN COAL CORPORATION, a Delaware corporation having its
principal offices at 14785 Preston Road, Suite 1100, Dallas, Texas 75254-7891, its true
and lawful attorney-in-fact, and in its name, place and stead to do and perform the
following described acts and to execute, deliver and receive the following described
instruments and documents relating to property, business and interests of the
Company:

1. To make, execute, file and prosecute with the Railroad Commission of
Texas (the "Commission") any and all renewals and revisions to
Surface Mining and Reclamation Permit No. 42 (as the same may be
renumbered) that was issued by the Commission to the Company (the
"Mine Permit") as its attorney-in-fact shall deem necessary, advisable,
convenient or proper and to do and perform all such acts and things
and make, execute and file with the Commission and other persons all
such further documents and instruments and take all such further steps
that said attorney-in-fact may deem necessary, advisable, convenient
or proper in order to so renew and revise the Mine Permit; and

2. To conduct in accordance with the terms of the Mine Permit, as it may
. be renewed and revised, and applicable laws, rules and regulations
any and all activities and operations that may lawfully be performed
under terms of the Mine Permit, as it may be renewed and revised, and
perform all acts and do all things necessary to comply with the Mine
Permit, as it may be renewed and revised, from and after the date of
this Irrevocable Special Power of Attorney.

The Company hereby ratifies and confirms all that its attorney-in-fact shall
lawfully do or cause to be done by virtue hereof.

The attorney-in-fact appointed hereby is irrevocably vested with the powers
granted herein, and the Company hereby forever renounces all right to revoke this
Irrevocable Special Power of Attorney or any of the powers conferred upon its attorney-
in-fact hereby or to appoint any other person to execute the said powers and also
renounces all right on the Company's part to do any of the acts itself that the said
attorney-in-fact is authorized hereby to perform.

DRCP-0000197



IN WITNESS WHEREOF, the Company has caused its name to be subscribed
hereto on this _1st  day of April, 2008.

DOS REPUBLICAS RESOURCES CO., INC.

By: W/Q /%U-f/éﬂ-ed

Name: Kenneth R. Huebner
Title: Secretary

STATE OF TEXAS
COUNTY OF BEXAR

On this the _1st day of April, 2008, before me a Notary Public in and for said County
and State, the undersigned officer, personally appeared Kenneth R. Huebner , known to
me (or satisfactorily proved) to be the person and officer whose name is subscribed to
the within instrument, and acknowledged to me that the same was the act of said DOS
REPUBLICAS RESOURCES CO., INC., a Texas corporation, and that said officer
executed the same as the act of such corporation for the purposes and consideration
therein expressed, and in the capacity therein stated.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

St e,
el \".}‘}. sl e 097

e A, .
A NI
S Q'\"‘ &(;a"zp Z A é/ ; i

Notary Public

DRCP-0000198



ATTACHMENT B



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER Regarding the Petition to Revoke TCEQ Water Quality Permit
No. WQ0014555002 Issued to Far Hills Utility District (TCEQ
Docket No. 2009-0290-MWD; SOAH Docket No. 582-09-
5727) and regarding an Application for Temporary Order
submitted by Far Hills Utility District (TCEQ Docket No.
2009-0290-MWD; SOAH Docket No. 582-11-0471)

On September 21, 2011, the Texas Commission on Environmental Quality (TCEQ or
Commission} considered the Proposal for Decision (PFD) on the Petition to Revoke TCEQ
Water Quality Permit No. WQO0014555002 Issued to Far Hills Utility District and the
Application for a Temporary Order Submitted by Far Hills Utility District, which was presented
by the Honorable Thomas Walston, Administrative Law Judge (ALJ), in place of the Honorable
Henry Card, the ALJ with the State Office of Administrative Hearings (SOAH), who issued the
PFD on July 21, 2011,

After considering the ALJ’s PFD, the Commission adopts the following Findings of Fact
and Conclusions of Law:

L. FINDINGS OF FACT
Procedural History
l. Far Hills Utility District (Far Hills), which is located in Montgomery County, Texas, filed
a request for a Texas Pollutant Discharge Elimination System (TPDES) permit with the
Commission on April 11, 2007,

2. Far Hills” application for a TPDES permit was uncontested and posted to the Executive
Directot’s uncontested agenda.

3. The Executive Director granted Far Hills” application and issued TPDES Permit No.
WQ0014555002 to Far Hills on November 11, 2007.



10.

11.

12,

13,

On March 3, 2009, Suzanne O’Neal and Judith Spencer (Petitioners) filed a Petition to
Revoke TPDES Permit No. WQ0014555002,

The Commission considered the Petition to Revoke at its June 26, 2009, agenda, granted
Petitioners’ hearing requests, and referred the matter to SOAH in an Interim Order dated
July 2, 2009.

Notice of the SOAH hearing was mailed on September 14 and September 23, 2009,

The notice contained a statement of the time, place, and nature of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was to be held; a reference
to the particular sections of the statutes and rules involved; and a short, plain statement of
the matters asserted.

The SOAH preliminary hearing, at which jurisdiction was defermined, party status
granted, and a procedural schedule established, was held on October 29, 2009,

After an agreed continuance, a contested case hearing before SOAH was held on
February 22, 2010. Petitioners, Far Hills, the Executive Director, and the Office of
Public Interest Counsel (OPIC) participated in the hearing, which was adjourned the
same day. The record closed on April 22, 2010, with the filing of the parties’ replies to
closing arguments.

The PFD on the Petition to Revoke was filed on June 22, 2010. The Commission
considered the matter at its September 15, 2010 agenda, and remanded the matter to
SOAH in an Interim Order dated September 22, 2010.

On November 2, 2009, Far Hills submitted a sworn Application for a Temporary Order to
continue discharging treated wastewater in the event that TPDES Permit No.
WQ0014555002 was suspended or revoked. As required by Section 5.502 of the Texas
Water Code, Far Hills stated that the issuance of a temporary order was necessary to
avoid serious injury, severe property damage, and severe economic loss in the event that
TPDES Permit No. WQ0014555002 was suspended or revoked. Far Hills also stated
other matters and information required by Section 5.502 and relating to the findings
required by Section 5.509 of the Texas Water Code.

Far Hills’ Application for a Temporary Order requested a discharge of up to 0.23 million
gallons per day (MGD) of treated Municipal Wastewater to a storm sewer, thence to a
man-made canal, thence directly to Lake Conroe in Segment No. 1012 of the San Jacinto
River Basin.

The Commission considered the Application for a Temporary Order at its September 15,
2010 agenda, granted the requested hearing, and referred the matter to SOAH in an
Interim Order dated September 22, 2010, The remanded issues for the Petition to Revoke
were referred concurrently with the Application for Temporary Order to SOAH.,



14.

15.

16.

17.

18.

The SOAH preliminary hearing on the Application for a Temporary Order and the
remanded Petition to Revoke, at which jurisdiction was determined, party status granted,
and a procedural schedule established, was held on November 8, 2010,

A contested case hearing on the Application for a Temporary Order and the remanded
Petition to Revoke was held on November 15-16 and December 10, 2010, Petitioners,
Far Hills, the Executive Director, and OPIC participated in the hearing. The record
closed on February 15, 2011 with the filing of the parties’ replies to closing arguments.

On April 15, 2011, Petitioners filed a request to withdraw as parties to the Petition to
Revoke and Application for a Temporary Order proceedings.

The Administrative Law Judge granted Petitioners’ requested withdrawals by written
order dated April 25, 2011.

Subsequent to Petitioners’ withdrawal, Far Hills, the Executive Director, and OPIC
convened to discuss all remaining case issues left unresolved by Petitioners® withdrawal.
As a result, Far Hills, the Executive Director, and OPIC stipulated to the terms and
conditions of this Order as an agreed resolution of all issues raised in the Petition to
Revoke and Application for Temporary Order proceedings.

Notice of Permit No. WQ0014555002

19.

20.

21,

22.

23,

24.

In relation to Permit No. WQ0014555002, the Commission finds that Far Hills did not
provide proper published notice under 30 TAC § 39.405(H)(1).

In relation to Permit No. WQ0014555002, the Commission finds that Far Hills failed
during the application and/or hearing process to disclose fully all relevant facts regarding
its ownership and configuration of the property.

In relation to Permit No. WQ0014555002, the Commission finds that Far Hills failed to
fully disclose all relevant facts, misrepresented relevant facts, or made false or misleading
statements with respect to mailed notice.

In relation to Permit No. WQO0014555002, the Commission finds that Far Hills
misrepresented relevant facts regarding the appropriate newspaper for publication of
notice.

In relation to Permit No. WQ0014555002, the Commission finds that Far Hills
intentionally or knowingly published notice in the wrong newspaper,

In relation to Permit No. WQ0014555002, the Commission finds that Far Hillg’ failure to
disclose fully all relevant facts regarding ownership and configuration of the property
was not done intentionally or knowingly.



25.

In relation to Permit No. WQ0014555002, the Commission finds that Far Hills’
misrepresentations regarding ownership and configuration of the land, mailed notice, and
published notice were significant.

Water Quality for Permit No. WQO0014555002

26.

27.

28.

29.

30.

In its April 11, 2007 application leading to TPDES Permit No. WQ001455002, Far Hills
applied for a discharge outfall into the main body of Lake Conroe. However, after
TPDES Permit No. WQO0014555002 was issued, Far Hills constructed the discharge
outfall into the landward end of an approximately 830-foot-long, man-made canal that
empties into the main body of Lake Conroe.

The change in outfall location constitutes a major amendment since it is a “material
change in the pattern or place of discharge” under 30 TAC §§ 305.62(c)(1) and (2).

Far Hills has not applied for a major amendment to TPDES Permit No. WQ0014555002
for the new outfall location, and thereby has not provided proper notice to nearby
property owners of the change in outfall location.

The current effluent limitations contained on pages 2, 2a, and 2b of TPDES Permit No.
WQ0014555002 are not protective of water quality under the Texas Surface Water
Quality Standards given the existing outfall location.

The effluent limitations for a discharge into the man-made canal, contained on page 6 of
this Order and recommended by the Executive Director during the contested case hearing
on the Application for a Temporary Order, are protective of water quality under the
Texas Surface Water Quality Standards. '

Transcript Costs

31.

The Executive Director of the TCEQ provided a court reporter for the preliminary and
contested case hearings on the Application for Temporary Order and incurred $3,899.92
in costs associated with the creation of the transcripts.

IL CONCLUSIONS OF LAW

The Commission has jurisdiction over this matter pursuant to its enabling statutes and
30 Tex. ADMIN, CoDE (TAC) §§ 35,301, 35,303, 50.117, 305.21, 305.66 and 305.68.

SOAH has jurisdiction over all matters relating to the conduct of a hearing in this
proceeding, including the preparation of a PFD with findings of fact and conclusions of
law, pursuant to TEX. Gov’T CODE ANN. Chapter 2003.



Adequate and timely notice of the hearings on the Petition to Revoke and the Application
for a Temporary Order was provided in accordance with TEX, GOv’T CODE ANN.
§§ 2001.051 and 2001,052.

As provided by 30 TAC § 80.25(e), the Application by Far Hills for a Temporary Order
shall be dismissed without prejudice by the Commission.

The Petition to Revoke filed by Suzanne O’Neal and Judith Spencer shall be dismissed
with prejudice by the Commission,

IIL. STATEMENT OF CHANGES
The Commission agreed with the ALY’s preferred language stated in his July 21, 2011
Proposal for Decision. Accordingly, the Commission adopted the following
modifications to Findings of Fact Nos. 19-25 in the Order which are incorporated therein
and are as follows:

a.) the terms that read “ALJ” are changed to read “Commission”; and

b.)  the phrases “Far Hills generally denies this finding” are removed.

IV. ORDERING PROVISIONS

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:

1.

The Petition to Revoke filed by Suzanne O’Neal and Judith Spencer is dismissed with
prejudice.

The Application for a Temporary Order filed by Far Hills Utility District is dismissed
without prejudice.

During the duration of this Order, all discharges from Far Hills’ wastewater treatment
facility shall meet the following effluent limitations, conditions, and monitoring
requirements:
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Far Hills shall comply with all the provisions in TPDES Permit No. WQ0014555002,
with the exception of the effluent limitations and monitoring requirements on pages 2, 2a,
and 2b, issued on November 1, 2007. Instead of the effluent limitations and monitoring
requirements on pages 2, 2a, and 2b of the existing TPDES permit, the discharge shall
meet the effluent limitations, conditions, and reporting requirements on page 6 of this
Order.

During the compliance period described in Footnote 1 of page 6 of thigs Order, Far Hills
shall comply with the effluent limitations and monitoring requirements on page 2 of
TPDES Permit No. WQ0014555002, issued on November 1, 2007.

Prior to construction of any treatment facility necessary to comply with the effluent
limitations in page 6 of this Order, Far Hills shall submit to the TCEQ Wastewater
Permitting Section (MC 148) a summary submittal letter in accordance with the
requirements in 30 TAC Section 217.6(c). If requested by the Wastewater Permitting
Section, Far Hills shall submit plans, specifications and a final engineering design report
that comply with 30 TAC Chapter 217, Design Criteria for Wastewater Treatment
Systems, Far Hills shall clearly show how the treatment system will meet the effluent
limitations required on page 6 of this Order.

Prior to construction of any treatment facility necessary to comply with the effluent
limitations in page 6 of this Order, Far Hills shall submit sufficient evidence of legal
restrictions prohibiting residential structures within the part of the buffer zone not owned
by Far Hills according to 30 TAC §309.13(e)(3). The evidence of legal restrictions shall
be submitted to the Executive Director in care of the TCEQ Wastewater Permitting
Section (MC 148). Far Hills shall comply with the requirements of 30 TAC §309.13(a)
through (d).

Far Hills shall notify the TCEQ Regional Office (MC Region 12) and the Applications
Review and Processing Team (MC 148) of the Water Quality Division, in writing at least
forty-five (45) days prior to the completion of any new treatment facility necessary to
comply with the effluent limitations in page 6 of this Order on Notification of
Completion Form 20007,

Far Hills shall submit monthly status reports to the TCEQ Regional Office (MC Region
12) and the Applications Review and Processing Team (MC 148) of the Water Quality
Division, summarizing the progress of the project and including any analytical sampling
conducted relating to Provisions (3) and (4) of this Order. The monthly status reports
shall also include the status of Far Hills’ efforts to obtain a major amendment to TPDES
Permit No. WQ0014555002 for a new discharge outfall location, and construction and
other activities related to compliance with the effluent limitations in page 6 of this Order.

The term of this Order is two (2) years from the date of issuance. Far Hills shall cease
discharges within two (2) years of issuance or apply to the Commission for a renewal for
an additional reasonable period of time not to exceed one hundred eighty (180) days in
sufficient time to evaluate the application for a major amendment to TPDES Permit No.



10.

11.

12,

13.

14.

15.

WQ0014555002 and set the matter on Commission agenda prior to expiration of this
Order. Notwithstanding the above, this Order will expire upon the successful application
and issnance by the Commission of a major amendment to TPDES Permit No.
WQ0014555002.

Far Hills shall apply for a major amendment to TPDES Permit No, WQ0014555002 by
filing a complete application with the TCEQ for the existing facility within thirty (30)
days from the date of issuance of this Order. In connection with the major amendment
application, Far Hills shall comply with all applicable application and notice
requirements under the Texas Water Code and the TCEQ rules. Additionally, Far Hills
shall give “mailed” notice of filing of the major amendment application to Petitioners
Suzanne O’Neal and Judith Spencer, as well as all landowners who were entitled to
receive mailed notice in connection with Far Hills April 11, 2007 TPDES permit
application.

The Executive Director will withhold any enforcement action for discharges occurring at
the Far Hills’ wastewater treatment facility that are compliant with the terms and
conditions of this Order.

Far Hills shall reimburse the Executive Director, Office of Legal Services, for all
transcription costs associated with the hearing for the Temporary Order Application.
Within thirty (30) days of the effective date of this Order, Far Hills shall tender payment
in the amount of three thousand eight hundred ninety-nine dollars and ninety-two cents
($3,899.92), Far Hills shall submit a check made payable to “TCEQ” with the language
“Office of Legal Services re: Far Hills” in the description line. Far Hills shall make
timely payment by either: 1) personal delivery on or before the payment date to the
TCEQ Cashier’s Office, 12100 Park 35 Circle, Building A, 3 Floor, Austin, Texas
78753; or 2) deposit of a check in the United States Mail, proper postage prepaid, and
post-marked on or before the payment due date. Any mailed check shall be sent to
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087, MC-214, Attention: Cashier’s
Office.

The issuance of this Order does not convey any property rights in either real or personal
property, or any exclusive privileges; nor does it authorize any injury to private property
or any invasion of personal rights, nor any infringement of federal, state or local laws or
regulations; nor does it obviate the necessity of obtaining any federal or local assent that
may be required by law for the discharge.

The issuance of this Order shall not be considered a component of compliance history
under Texas Water Code Section 5.753 and 30 TAC Section 60.1.

All other motions, requests for entry of specific Findings of Fact or Conclusions of Law,
and any other requests for general or specific relief, if not expressly granted herein, are
hereby denied.



16.  The effective date of this Order is the date the Order is final, as provided by 30 TAC §
80.273 and Texas Government Code § 2001.144.

17. If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of any provision shall not affect the validity of the remaining
portions of this Order.

18.  The Office of the Chief Clerk is directed to forward a copy of this Order to Far Hills and

all other parties and to issue said Order and cause the same to be recorded in the files of
the Commission.

ISSUEDATE: SEP 29 2011

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Torman Ihawr
Bryan W, Fhaw, Ph.D., Chairman




ATTACHMENT C



Table 139-1
Size, Sequence and Timing of Subareas of Permit for Total Life of Mine

Approximate
Year of Permit/LOM
Permit Approval Acreage
Eagle Pass 2010* 6346
Eagle Pass Second
Renewal* 2015*** 6346
Size of
Subareas
Year Acres Mined Area
* No new acreage is proposed for life of mine
** Permit term initiates on date of
renewal/revision/expansion permit 42A approval
*** § years after approval of
renewal/revision/expansion permit 42A is approved
# A period is one complete calendar year consisting of 365 days
B
LAND DISTURBANCE-LOM
ANCILLARY DI__STURBANCE
1821 Acres
Renewal/Revision/Expansion 139-11 Eagle Pass Mine
Supplement 3 August 2010
5903532v.1

DRCP-0004696



Table 139-2
Major Equipment Used for Coal Extraction Process

Land Clearing
Dozers Backhoes
Root plows Trackhoes

Dozers or tractors with multi-application rakes, chains, or disks

Topsoil and Overburden Removal

Scrapers - Dozers

Front-end loaders Continuous surface miners
Excavators Trucks and shovels
Trackhoes Backhoes

Motor graders

Coal Loading and Hauling

Continuous surface miner Loaders
Trackhoes Backhoes
Bottom or end dump trucks Motor graders
Regrade

Dozers Motor graders
Scrapers

Topsoil and Overburden Placement

Trucks Shovels
Loaders Motor graders
Dozers Scrapers

Revegetation and Seedbed Preparation
Standard farm and farm-related equipment
Standard ranch and ranch-related equipment

Renewal/Revision/Expansion 139-12 Eagle Pass Mine
Supplement 3 August 2010
5903532v.1 ‘

DRCP-0004697
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TABLE 148-1

SEDIMENTATION POND STORAGE DATA

AND

CONSTRUCTION AND RECLAMATION SCHEDULE

Sedimentation
Pond
Number

P003!
SP-1
SP-2
SP-3
SP-4
SP-5
SP-6
SP-7
SP-82
SP-9*
SP-10%
SP-112

Sediment
Storage
(ac-ft)

13
213
227
37.8
34.1
10.8
13.9
12.8

Runoff
Storage
(ac-ft)

72
233.1
194.9
230.5

50.1

349
121.8
56.2

3194
40.0
169.8

1558

Total
Storage

(ac-ft)

8.5

2544

217.6

1268.3

84.2
45.6
135.7
69.0

362.9
455
194.1
177.6

Projected
Year

Constructed

2005
2011
20

2014
2014
2014
2016
2017
2017
2018

! Existing pond to be reclaimed and replaced by the construction of SP-2 in 2011
2 Proposed sedimentation pond depicted on the life-of-mine operation map in Exhibit 139-1. Sedimentation

ond

Renewal/Revision/Expansion
Supplement 4

1487

1 be constructed after the S-year permit renewal term, so it is not included in Exhibit 148-1

Projected
Year
Reclaimed

2011
2024
2024
2024
2027
2027
2027
2027

2029
2030
2030
2031

Eagle Pass Mine
May 2011

DRCP-0006054
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ATTACHMENT 780.148

SEDIMENT POND DESIGNS



ol

ATTACHMENT 780.148
SEDIMENT POND SUMMARY
SEPTEMBER, 1992
DRAINAGE SEDIMENT PERMIT YEAR| PERMIT YEAR
AREA VOLUME | STORAGE | TYPEOF DESIGNS OF
POND # | (acres) (ac-ft)1 (ac-ft)2 DESIGN3 | SUBMITTED | CONSTRUCTION
P0O1 101 20.87 3.54 __Detail — 1
P002 45 8.69 1.58 Detail — 1
P003 38 7.20 1.33 Detail — 1
P004 124 24.43 4.34 Detail — 1
P005 83 15.40 2.90 Detail | = - 2
P006 97 21.01 3.40 Detail | = - 2
P007 68 13.60 2.38 General 2 3
P008 103 20.60 3.60 General 2 3
P009 112 22.40 3.62 General 2 3
P010 66 13.20 2.31 General 3 4
PO11 57 11.40 2.00 General 3 4
P012 193 38.60 6.76 General 3 4
P013 65 13.00 2.28 General 3 4
P0O14 45 8.23 1.58 Detail | = - 1
P0O15 56 11.20 1.96 General 2 3
PO16 110 22.00 3.85 General 3 4

1 Volume below emergency spillway excluding sediment storage
2 Calculated at 0.035 ac-ft/ac
3 Refer to Attachment 780.148 for detailed designs
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SMRD-1C
01/86
Page | of 6
RAILROAD COMMISSION OF TEXAS
SURFACE MINING AND RECLAMATION DIVISION

Application for Coal Mining Operations Permit

All items should be as complete as possible. Please submit your application on standard size paper. File
seven (7) complete copies with the Director of the Surface Mining and Reclamation Division. See "Rules

of the Surface Mining and Reclamation Division" and "Texas Surface Coal Mining and Reclamation Act"
for information.

I. General Information

‘A.  Name .
L. Name of applicant:’ Dos Republicas Coal Partnership

Name of mining operation: Eagle Pass Mine

Permanent mailing address: 425 Madison Street

Street or P.O. Box
Eagle Pass TX 78852
City State Zip Code
- Telephone: 830-421-5017; 830-421-5018

2. Name, address, and telephone number of person or persons authorized to act for applicant
during consideration of this application (attorneys, engineering firms, applicant's mining
superintendent, etc.)

DRCP-0006789



SMRD-IC

01/86
o : Page 2 of 6
i Andres Gonzalez-Saravia Coss , ‘
Dos Republicas Coal Partnership
425 Madison Street

Eagle Pass, TX 78852
830-421-5017
830-421-5018

John L. Wilson

McGinnis, Lochridge & Kilgore, LLP
600 Congress Ave., Suite 2100
Austin, Texas 78701

512-495-6015

Joel Trouart

The North American Coal Corporation
1478S Preston Road, Suite 1100

Dallas, Texas 75254

972-239-2625

Pete Nielson \

President, Camino Real Fuels, L.L.C.
14785 Preston Road, Suite 1100
Dallas, Texas 75254

‘ 972-239-2625

3. Name, address, and telephone number of ownership, and management officers of the
permit applicant and affiliated persons engaged in surface mining.

This information is contained in the Permit Application

B. Type of permit application: [ Regular (] Original [] Revision  [X] Renewal

C. Product to be mined: X Coal ' W Lignite
D. Type of mining operation  [_] Open-pit [X] Strip mining [_] Underground
E: Location

1. County or counties
Maverick County, Texas

2. Give a general description of the location of the proposed mining area with respect to cities,
streets, highways, churches, schools, water courses, landmarks, etc.

1.5 Miles Northeast of Highway 1588 ear Lateral 20, Northwest of Eagle Pass,
Maverick County, Texas.

II. Administrative Information

i A. Interested persons (Rule 116). Give name and address of’

DRCP-0006790



SMRD-1C
01/86
Page 3 of 6
Every owner of record of property to be mined.
Leaseholders of record.
Real estate contract holders of record.
Owners of record of all surface and subsurface areas contiguous to application area.
Operator, if different from owner, for application area.
Resident agent and telephone number.

AUl o

B. Applicant's Organization (Rule 116). Provide:

1. A statement of organization: single proprietorship, corporation, etc.
2. If other than single proprietorship:
(a) Name and address of any person functioning like a director of the apphcant
(b) Name and address of any principal shareholder.
(c) Names under which the applicant operated surface coal mines in the U.S. in the
previous five years,
(d) Name and address of their prmcnpal off' icers and resident agent,
3. A list of current or previous coal mining permits held in U.S. since 1970 by applicant and
by principal shareholders and authority issuing the permit.
4. Ifit exists, the Mining Safety and Health Administration identification number.
5. A statement of lands contiguous to application area in which the applicant is interested.

C. Compliance History (Rule 116). Provide:

; l. A statement of:
’ (a) Suspended or revoked permits in the last five years for applicant or person controlled
by or with applicant.
(b) Any forfeited bond on security.
2. For any of the above include:
(a) Identification of the permit issued, date and amount of bond.
(b) Identification of authority taking action.
(c) Current status of situation causing suspension or revocation.
(d) Date, location and type of any administrative or judicial proceeding.
(e) Status of proceeding.
3. A list of violations for the past three years for appllcant or persons controlled by or with
applicant. Include violations of mining and environmental statutes, rules, regulations --
state or federal.

Details should include:

(a) Date and identification or authority.

(b) Description of violation.

(c) Descriptions of administration of judicial proceedmgs
(d) Status of proceedings.

(¢) Abatement action taken by applicant.

D. Rightto Mine (Rule 117 and 118).

I, Provide descriptions and/or copies of all documents conveying rights (surface and
d * subsurface) to enter and mine including consent of surface owners or authority under state

DRCP-0006791



SMRD-IC
01/86
Page 4 of 6
law to extract coal at the site.
2. Designate on a map areas designated as unsuitable for mining.
3. Provide statement regarding Lands Unsuitable as designated procedurally under Subchapter
F or under study or exemptions under Rule 216.
4. Provide waivers from dwelling owners within 300 feet of the mining area.

E. Permit tenure and sequences Rule 119). Provide

. Size, sequence and timing for each phase of mining and number of acres affected for the
life of the permit. (Attach map) ‘

2. [If application is for greater time than five years, additional information relating to financing
and operations for the longer period. :

F. Certificate of liability or self-insurance (Rule 120).

G. Other licenses and permits required (Rule 121). Include:

1. Issuing authority
2. . Status
3. Identification number if issued.

H. Locations where application may be reviewed by the public (Rule 122).

. . Copies of published notice and proof of publication when available. (Rule 123).

ITII. Environmental Resources Information - Premining (PART 779 and Rule 107).
Provide: ' :

A. Archeological survey. (Rule 125)

B. Analysis of geological and hydrological resources. (See Rules 126-130) Where applicable, the
applicant may request that the Surface Mining and Reclamation Division provide environmental
resource information, to the extent that it is available from an appropriate Federal or State
agency. The request shall be in writing.

C. Climatological information. (Rule 131)

D. Vegetative cover. (Rule 132)

E. Fish and wildlife resources. (Rule 133)

F.  Soils resources. (Rule 134)

G. Land use information. (Rule 135)

H. Maps, plans and ¢ross-sections. (Rules 136 and 137)

6 . Prime farmland investigation. (Rule 138)

DRCP-0006792
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SMRD-1C
01/86
Page 5 of 6

Mining Plan (See Rule 107 for format and general requirenients, subchapter K and Rules 139
through 144). Provide narrative including:

A

B.

Mining procedures. -

Engineering techniques.

Equipment to be used.

Production rates.

Operation plan including design and handling of the following new facilities:

A Sl e

Dams, embankments, and impoundments
Storage areas (noncoal)

Coal handling

Waste handling and disposal

Mine

Air pollution control (Rule 143, if applicable)

Existing facilities use, modification, destruction and environmental plan. (Rule 140)

Blasting plan. (Rule 141)

Fish and wildlife plan. (Rule 144)

Reclamation Plan (See Rule 107 for format and general requirements and Rules 145 through 154).

A.

Demonstrate compliance with environmental standards. Include:

e

6.

7.

Timetable for each step in reclamation plan.

Detailed cost of reclamation.

Plans and maps for soil handling and final disposition.
Revegetation plan.

Plan for maximization and conservation of coal resource.

Plan for handling and disposal of waste, toxic and fire hazard material, contingency plan to
preclude sustained combustion.
Maps, cross-sections, and narrative for sealing or managing wells and openings.

Demonstrate compliance with air and water quality laws and regulations, and health and safety

standards.

DRCP-0006793
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. C. Reclamation Plan should emphasize: : '
1. Protection of the hydrologic balance.
2. Post mining land use. ‘
3. Design, operation and final disposition of ponds, impoundments, banks, dams and
embankments.
4.  Surface mining near underground mining.
5. Maps and cross-sections of stream and channel diversions.
6. Protection of public and historic facilities.
7. Spoil disposal.
8.  Design, handling and final disposition of transportation facilities.

L, (name) Pete Nielsen, (title) President, Camino Real Fuels, L.L.C. state that I have knowledge of the facts
herein set forth and that the same are true and correct to the best of my knowledge and belief. I further state.
that to the best of my knowledge and belief, the project for which application is made will not in any way

violate any law, rule ordinance, or decree of any duly 5d governmental entity having jurisdiction.

Date: September 15, 2011 Signature:

al
-
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APPENDIX A
Water Analysis References:
American Public Health Association, American Water Works Association and Water

Pollution Control Federation, Standard Methods for the Examination of Water and Wastewater,
14th Edition: New York, American Public Health Association, 1975."

American Society for Testing and Mateﬁals, "Water and Atmospheric Analysis", Annual Book
of ASTM Standards, Part 23, Philadelphia, American Society Testing Material, 1975.

Brown, Eugene, M. W. Skougstad, and M. J. Fishman, Methods for Collection and Analysis
of Water Samples for Dissolved Minerals and Gases: Techniques of Water Resources
Investigations _of the U.S. Geological Survey, Book 5 Chapter A-1, Washington, D.C,
Superintendent of Documents, U.S. Printing Office, 1970. '

Environmental Protection Agency, Methods for Chemical Analysis of Water and Wastes,
Environmental Monitoring and Support Laboratory, Office of Research and Development,
Cincinnati, Ohio, (EPA-600/4-79-020), 1979.

Soil Analysis References:

‘ Black, C.A., (editor), "Part I: Physical and Mineralogical Properties”, "Part II: Chemical and
Microbiological Properties”, Methods of Soil Analysis, American Society of Agronomy and
American Society for Testing and Materials, Agronomy Series Number 9.

Brown, K.W. and L. E. Deuel, "Final Report: The Suitability of Overburden as a Medium
for Plant Growth and Growth and Characteristics of existing Soils at the Proposed Mine Area in
Grimes County", Texas A&M Research Foundation and Texas Agricultural Experiment Station,
Department of Soil & Crop Sciences, College Station, Texas February 1977.

Sobek, A.A., et al, "Field and Laboratory Methods Applicable to Overburdens and Minesoils",
USEPA (600/2-78/054-NTIS PB 280 495), Industrial Environmental Research Laboratory,
Cincinnati, Ohio, 1978

USDA, "Diagnosis and Improvement of Saline and Alkali Soils", Agficultural Handbook No.
60, U.S. Government Printing Office, Washington, D.C., 1969.

USDA - Soil Conservation Service, "Soil Survey Laboratory Methods and Procedures for
Collecting Soil Samples”, U.S. Government Printing Office, Washington, D.C. 20402, (0107-
0298), 1972,
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ELIZABETH AMES JONES, CHAIRMAN
DAVID PORTER, COMMISSIONER
BARRY T, SMITHERMAN, COMMISSIONER

LINDIL C. FOWLER, JR,, GENERAL COUNSEL
CoLIN K. LINEBERRY, DIRECTOR
HEARINGS SECTION

RAILROAD COMMISSION OF TEXAS

OFFICE OF GENERAL COUNSEL

October 19, 2011
EXAMINER’S ORDER NO. 9

RE:  Docket No. C5-0003-SC-42-C, Application by Dos Repiiblicas Coal Partnership
For Renewal/Revision/Expansion of Permit No. 42A, Eagle Pass Mine

TO ALL PARTIES:

Please be advised of the following determinations and rulings on motions filed in the above-referenced
docket.

All requests/motions for continuance are hereby deemed moot. All requests/motions to hold the hearing
on the merits in Eagle Pass are denied.

Subsequent to the pre-hearing conference, on October 14, 2011, DRCP filed a request that the examiner
not reopen the discovery period in this docket. In response to DRCP’s request, the examiner will not
allow new discovery requests. There are outstanding motions to compel as addressed by the response to
the request filed by counsel for Maverick County, and response by DRCP, and these motions will be ruled
upon as soon as possible. Supplementation to previous answers will be allowed up to 30 days before the
continuation of the hearing., That continuation, at the earliest, will occur during the second half of
January, 2012, Therefore, Supplementation can continue, unless otherwise extended by the examiner
when a hearing date is set, through December 15.

The examiner would like to hold the hearing during the second half of the month of January or during
February 2012, All parties are requested to file with the examiner on or before November 1, 2011 any
dates with which you have conflicts during the above-referenced time period. The examiner will attempt
to avoid such conflicts but cannot guarantee that conflicts with other schedules will be avoided. Only
conflicts with matters that have already been scheduled will be considered.

Please be advised that I will be out of the office during the week of October 24-28, 2011 due to a serious
illness in the family. Pending motions will be ruled upon shortly after my return to the office during the
week of October 31, 2011.

The following reiterate some of the determinations made at the pre-hearing conference held on October
12, 2011, set out rulings made at the pre-hearing conference, and make certain revised rulings:

Exhibits: Jurisdictional Exhibits will be copied and sent to the parties as soon as possible, The
application, as supplemented, was recognized as Applicant’s Exhibits 1a-1j, 2, 3, 4, and 5. Staff’s
Technical Analysis document and addenda were recognized as Exhibits 1-6. (Applicant’s Exhibit 2 is the
same as Staff’s Exhibits 1-6). These exhibits were recognized as marked for identification as the
application as supplemented filed by the applicant and the Staff TA and Addenda filed in the docket.

1701 NORTH CONGRESS AVENUE * POST OFFICE BOX 12967 * AUSTIN, TEXAS 78711-2967 * PHONE: 512/463-6924 * FAX: 512/463-6989
TDD 800/735-2989 OR TDY 512/463-7284 % AN EQUAL OPPORTUNITY EMPLOYER * HTTP://WWW.RRC.STATE.TX.US
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These were not admitted for the purpose of the truth of the matters asserted at this time. The objections
made by Maverick County and the Kickapoo Traditional Tribe of Texas to the application being in its
current form (application, as supplemented) are overruled. Mr. Baxter’s objection to copies of the
application being provided electronically was overruled at the pre-hearing conference.

Burden of Proof: At the pre-hearing conference, the examiner confirmed that the burden of proof is on
parties opposing renewal of the application. The examiner further confirmed that the burden of proof is
on the applicant for new proposals.

DRCP’s Motion in Limine was heard as well as objections to the motion. Rulings were made at the pre-
hearing conference and have been reviewed by the examiner. As to Paragraph 1 of the motion, the
examiner ruled at the pre-hearing conference that responses to this portion of the motion could be made
by Friday, October 14, 2011. The only responses to the motion were made at the pre-hearing conference.
I did not receive any responses following the pre-hearing conference regarding paragraph 1 or any other
portions of the motion. It is the examiner’s determination that, if certain facts are established at the
hearing, the issues set forth in paragraph 1 may have some relevance to §134.003(5) of the Natural
Resources Code as purposes of the Texas Surface Coal Mining and Reclamation Act. For this limited
purpose only, DRCP’s motion to exclude the matters set out in paragraph 1 is denied. For all other
purposes, the motion set out in paragraph 1 is granted, with the following proviso: The examiner would
like to state to the parties that pollution from Mexico, if proved, and if proved to affect the permit area,
has limited relevance only as to the current condition of the permit area and contributions, if any, and
their effects, if any, that might be made to air and water from mining operations,

DRCP’s motion was granted as to paragraphs 2, 3, 4, 5, and 6. The granting of DRCP’s motion is
confirmed as to paragraphs 2. 3. 4, and 5. '

The examiner has re-considered the motion as set out in paragraph 6 and makes the following
determination: The motion is granted as to the marketability of coal from the DRCP mine, except as to
how the quality of coal might affect the marketability. As to the possible sale or use of the coal after it is
mined, limited questions may be asked consistent with the preceding sentence to establish testimony that
relates to §134.003(5) of the Act only.

DRCP’s motion as to paragraph 7 is granted; however, the ownership of DRCP must be established in
accordance with §12.116 of the Regulations and, therefore, evidence as to ownership and control will be
received and may be cross-examined, but not for the purpose of establishing fraud on the Commission or
for establishing that the permit was improvidently granted due to fraud. Improvident issuance is addressed
by separate proceeding and grounds for improvident issuance are limited as set out in §12.225(e).

DRCP’s motion as to paragraph 8 was granted, and this ruling is confirmed. It is my understanding that
all parties are being provided with or have been provided with a copy of the public liability insurance
policy (appropriately redacted).

DRCP’s motion as to paragraph 9 was granted, and this ruling is confirmed. Because of Ms. Burkhardt’s
questions regarding the bond amount, however, the examiner requests, however, that if the Staff
reclamation cost estimate memorandum and attachments have not been made available to the parties that
this be done as soon as possible.

This is to confirm that DRCP’s motion as to paragraph 10 of the Motion in Limine was withdrawn by
DRCP as to the life of mine plan contained in the application, as supplemented. Excerpts of the unsigned
deposition were filed with the examiner and copied to all parties. It appears to the examiner that the
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deposition excerpts referred to a separate document apart from the life of mine plan in the application, as
supplemented. DRCP claims that the information in the document, or parts of it, are confidential and
propnetary

No ruling was made as to paragraph 11. The examiner declines to make a ruling on this paragraph at this
time. It is hoped that this issue may become moot with further rulings by the examiner on motions made
and considering the time that will pass until the hearing on the merits begins, and it is hoped that the
parties will cooperate with each other.

As to paragraph 12, documents were filed by the Kickapoo Traditional Tribe of Texas including the
Constitution of the Tribe and Chapter 1 of the Tribal Codes. The Tribe asserts that testimony regarding
impacts to tribal members wherever located is admissible in addition to impacts to the tribe as a whole or
the tribal property held in trust, adjacent to that held in trust and purchased for the tribe as a whole.
Responses to these documents filed by the Kickapoo Tribe shall be filed on or before October 26, 2011.

I received DRCP’s response to the Tribe’s objections made at the pre-hearing conference to notice based
on Federal law. The Tribe’s objections are overruled.

Q,fﬁce of General Counsel Hearmgs Section
'_ Railroad Commission of Texas

XC: Revised Service List (10/12/11, edited)
Mr. Tim Walter, Permit Coordinator, Surface Mining and Reclamation Division
Case File
Legal File
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148(a)(1) Each general plan shall -

148(a)(1)}(A) be pfepared by or under the direction of, and certified by a qualified registered
professional engineer, or by a professional geologist, with assistance from experts in
related fields such as land surveying and landscape architecture; ’

The designs, plans, and specifications for all sedimentationponds and impoundments at the Eagle Pass Mine
are prepared by, or under the direction of, and certified by a qualified registered professional engineer.
Certification for all structures requiring such are included within each proposed detailed design plan and
general design plan. :

148(2)(1)(B) contain a description, map, and crosssection of the structure and its location;

The detailed design plan submitted for approval prior to construction for each pond contains a description, a
map showing the location of the structure, and cross-sections. The operation plan (Exhibit 139-1) shows the
location of all sedimentationponds planned for the entire life of this project. Exhibit 148-1 shows the location
and watershed for sedimentationponds and diversions planned for the term of this permit and discussed in this
sectionand section 12.150. A typical cross-section for proposed sedimentation ponds is shown in Figure 148-
1 .

148(a)(1)(C) ~ contain preliminary hydrologic and geologic information required to assess the
hydrologic impact of the structure; ’

Since all sedimentationponds located within the permit area are designed to detain surface runoff for 24 hours
or until water quality is acceptable for discharge in accordance with TPDES Permit No03511 of the Texas -
Commission of Environmental Quality, no adverse hydrologic impacts are anticipated. The probable
hydrologic consequences associated with pond construction are discussed under the response to §12.146.

During the term of this permit, seven sedimentationponds are proposed for construction. The following is a list
of the ponds, their respective watershed areas, and the percentage of the watershed to be disturbed by mining:

Sediment Pond Watershed Areas

Watershed
Pond Number v Acres Percent Disturbed
SP-1 710.0 » 100
Sp-2 6090 . 100
SP-3 685.0 100
SP-4 132.0 100
SP-5 ' 107.0 . 100 -
SP-6 317.0 ' 100
Sp-7 ' 153.0 100

In the design of these ponds, pond sizing has been done by using the NRCS (formerly SCS) runoff curve -
numbermethod. The runoffcurve number is used to describe the infiltration and runoff generating capacity of
the soils in the watershed based upon hydrologicsoil group (HSG), land use and vegetative cover. Attachment

- 148-A contains a more detailed discussion on pond sizing procedures.

Renewal/Revision/Expansion i 148-2 Eagle Pass Mine

Supplement 4 May 2011
6114337v.1 '

DRCP-0006049
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