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SIERRA CLUB AND PUBLIC CITIZEN REPLY IN SUPPORT OF REQUEST FOR 

CONTESTED CASE HEARING 

To the Honorable Members of the Texas Commission on Environmental Quality: The Sierra Club and 

Public Citizen file this reply in support of their request for a contested case hearing in this matter. 

 

I. The Sierra Club Is An “Affected Person” With Standing to Seek a Contested Case 

Hearing 

None of the parties contest the Sierra Club’s ability to seek a hearing as an organization in this matter. 

See 30 Tex. Admin. Code §55.205(a).  SWEPCO and the Executive Director only dispute whether Sierra 

Club has members who would have standing to request a hearing in their own right, as required by 30 

Tex. Admin. Code §55.203(c)(1).  See Response Brief of the Executive Director (“ED Br.”) at 11, 

Response Brief of SWEPCO (“SWEPCO Br.”) at 7-10.  Sierra Club relies on the standing of two of its 

members, Richard LeTourneau and Clint Rosborough, and submits affidavits for both with this reply 

brief.  See Exhibit A (Affidavit of Richard LeTourneau) and Exhibit B (Affidavit of Clint Rosborough).  

Sierra Club also submits the affidavit of Bruce Wiland, a professional engineer specializing in water 

quality evaluations, which evaluates the draft permit and its potential effect on the receiving waterways 

and on these two individuals.  See Exhibit C (Affidavit of Bruce Wiland). Both Mr. LeTourneau and Mr. 

Rosborough are properly considered “affected persons,” and thus the Sierra Club qualifies as an “affected 

person.” 
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A. Mr. Richard LeTourneau Is An Affected Person 

A consideration of the factors stated in 30 Tex. Admin. Code § 55.203(c) confirms that Mr. Richard 

LeTourneau would have standing to request a hearing in his own right.  First, Mr. LeTourneau regularly 

fishes and kayaks in the Sabine River, which receives discharge from the Pirkey Plant.  Ex. A ¶3.  Among 

other impacts, the degradation of the Sabine River as a result of pollution from the permitted discharges 

could reduce the quantity and aesthetic attractiveness of fauna and flora in and near the river in the areas 

that he uses.  This, in turn, would negatively impact his ability to utilize the river for recreational purposes 

and his enjoyment in doing so. These recreational, environmental, and aesthetic interests in the Sabine 

River are the kinds of interests recognized under state law implementing the Texas Pollution Discharge 

Elimination System (“TPDES”) program.
1
 Second, there is a reasonable relationship between Mr. 

LeTourneau’s use of the Sabine River and the TPDES permit being challenged, as the TPDES permit has 

the stated purpose of protecting water quality and aquatic life in the Sabine River.  The numerous defects 

in the permit, outlined in both the hearing request and the Wiland Affidavit, show that renewal of this 

TPDES permit will likely affect Mr. LeTourneau’s health and safety and his use of the Sabine River. 

(1) Recreational and Aesthetic Interests are Protected by the TPDES Program 

The Executive Director and SWEPCO both contend that because Mr. LeTourneau does not own 

property, his interest is not distinct from the general public.  SWEPCO Br. at 7-8; ED Br. at 13.  This 

assertion ignores the importance of the statutory context within which this permit is being considered.  

Because environmental, recreational, and aesthetic interests are protected by the Texas Water Code and 

the Clean Water Act, Mr. LeTourneau’s recreational use of the affected portion of the Sabine River is 

sufficient to set his interest apart from that of the general public. 

 

 

                                                           
1
 The Executive Director asserts that recreational interests were not raised during the comment period and are 

therefore waived, ED Br. at 12 n.1.  In fact, Public Citizen’s comments on the draft permit did raise recreational 

interests, by contending that the draft permit did not include adequate protections for the attainable and designated 

uses of the receiving waters, and that TCEQ had not performed an adequate anti-degradation analysis of 

fishable/swimmable waters.  Public Citizen comments at p.3.  The "fishable/swimmable" standard refers to waters 

that include fishing and contact recreation as designated uses, see 30 Tex. Admin. Code §307.5(b)(2), and the thrust 

of Public Citizen’s comment was that the anti-degradation analysis should include an evaluation to ensure that these 

uses are protected and maintained.  Thus, recreation and fishing issues were raised during the comment period.  In 

addition, the basis for standing is not an “issue” which must be raised during the comment period—that restriction 

applies to which merits issues can ultimately be referred for a contested case hearing.  30 Tex. Admin. Code 

§55.201(d)(4).  
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(i) Save Our Springs Alliance Recognized that Harm to Environmental Interests May Be 

Sufficient To Establish Standing In Cases Involving Statutory Environmental Protections 

In Save Our Springs Alliance, Inc. v. City of Dripping Springs, 304 S.W.3d 871 (Tex. App. – Austin 

2010, pet. denied), the court made a critical distinction regarding the property ownership requirement that 

SWEPCO and the Executive Director rely upon.  In that case, the Save Our Springs Alliance (“SOS 

Alliance”) brought a claim under the Texas Uniform Declaratory Judgment Act challenging the city’s 

constitutional authority to enter into agreements with landowners to develop property, and the propriety 

of the procedures used by the city in approving those agreements.  SOS Alliance alleged that these 

developments would harm its members’ environmental, scientific, and recreational interests in Barton 

Springs.  Id. at 879. The court concluded that although the environmental harm alleged by SOS Alliance 

members was a cognizable injury, the showing of a property interest was also required in a UDJA context 

for their environmental harm to be sufficiently distinct from the injury sustained by the general public.  

Id. at 880-82. 

SOS Alliance directed the court to federal cases in which environmental and recreational harms 

were sufficient to establish standing, but the court distinguished those cases because they “involve[d] the 

application of federal environmental-protection statutes that prohibited the types of conduct alleged by the 

plaintiffs in those cases to have occurred.”  Id. at 880.  Significantly, many of the cases relied upon by 

SOS Alliance and distinguished by the court involved rights and obligations under the federal Clean 

Water Act.  See id. at 880 n.4.  The court distinguished these Clean Water Act cases from the case 

brought by SOS Alliance based on the fact that the Clean Water Act provides for a private right of action 

and that in such cases “the plaintiffs possessed a legally protected interest for purposes of standing by 

virtue of a federal statute.”  Id. at 881.  In contrast, SOS Alliance’s claims relied on the state Uniform 

Declaratory Judgment Act for its cause of action, and the substantive law underlying the claims involved 

public notice and provisions of the Texas Constitution on local self-government and delegation of 

governmental functions.  Id. at 882.  SOS Alliance’s reliance on the environmental interests of its 

members who did not own affected property was held to be insufficient because SOS Alliance had 

“alleged neither an environmental interest provided for or protected by statute.”  Id. at 882.
2
  

                                                           
2
 Importantly, the SOS Alliance court distinguished not only actions arising under federal environmental 

statutes, but also actions arising under Texas statutes.  The court made a point to note that its ruling would 

be unlikely to affect the standing of persons in actions statutorily governed by Texas Water Code §5.351 

and the Texas Open Meetings Act.  Id. at 882 n.7.  The standard for determining whether a hearing 

requester is an “affected person” is precisely the same as the standard for determining standing under 

Texas Water Code §5.351; both turn on the definition of “affected person” established at Texas Water 

Code §5.115. 
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This hearing request concerns a TPDES permit and therefore involves environmental interests 

protected by statute, specifically the federal Clean Water Act and the Texas Water Code. See, e.g., Tex. 

Water Code §26.003 (“It is the policy of this state and the purpose of this subchapter to maintain the 

quality of water in the state consistent with the public health and enjoyment[.]”)(emphasis added); Tex. 

Water Code §5.012 (“The commission is the agency of the state given primary responsibility for 

implementing the constitution and laws of this state relating to the conservation of natural resources and 

the protection of the environment.”). 

Because this case involves an “environmental interest provided for and protected by statute,” the 

recreational, aesthetic, and environmental harms alleged by Mr. LeTourneau constitute “particularized, 

legally protected interests.”  SOS Alliance, 304 S.W.3d at 882.  Property ownership is not necessary to 

distinguish his interests from those of the general public. If property ownership is not a necessary 

condition of standing to challenge a TPDES permit in Texas courts, then it cannot be required to 

participate in the administrative contested case hearing process.  Indeed, as the court held in Bosque River 

Coalition v. Texas Comm'n on Envtl. Quality, 347 S.W.3d 366, 375 (Tex. App. – Austin 2011, pet. filed), 

“the same basic principles governing whether a party has standing to challenge governmental action in 

court also govern whether a party is an “affected person” entitled to a contested-case hearing.” 

Many of the cases cited by SWEPCO and the Executive Director for the proposition that individuals 

may never obtain a contested case hearing without a property interest involve claims not based on 

statutorily protected environmental interests.  E.g., Stop the Ordinances Please v. City of New Braunfels 

(“STOP”), 306 S.W.3d 919 (Tex.App. – Austin 2010) (challenges to city ordinances as preempted by 

state alcoholic beverage law); Texas Rivers Prot. Ass'n v. Texas Natural Res. Conservation Comm'n, 910 

S.W.2d 147, 151-52 (Tex.App. – Austin 1995) (involving water rights and a contested diversion); San 

Antonio Conservation Soc. v. City of San Antonio, 250 S.W.2d 259, 261 (Tex.App. 1952) (challenge to 

ordinance permitting construction of bridge as having been adopted without following proper public 

notice procedures).  Another case cited by the Executive Director, Persons v. City of Fort Worth, 790 

S.W.2d 865, 868 (Tex.App. – Ft. Worth 1990), is distinguishable because it concerns the particular 

showing of “special injury” that must be made by a party seeking to enjoin the actions of a government 

entity.  No injunction is sought here.  Finally, many cases in which the court has found “affected person” 

status based on land ownership do not establish that landownership is a necessary condition, only that 

land ownership may serve as one basis for distinguishing the hearing requestor’s interest from that of the 

general public.  E.g., Lake Medina Conservation Soc., Inc./Bexar-Medina Atascosa Counties WCID No. 1 

v. Texas Natural Res. Conservation Comm'n, 980 S.W.2d 511, 516 (Tex.App. – Austin 1998); City of 

Waco v. Texas Comm'n on Envtl. Quality, 346 S.W.3d 781, 802-03 (Tex.App. – Austin 2011, pet filed), 
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reh’g overruled, Aug. 2, 2011; Bosque River Coalition, 347 S.W.3d 366; Hix v. Robinson, 211 S.W.3d 

423 (Tex.App. – Waco 2006).  

(ii) Standing Based on Harm to Environmental Interests is Consistent with the Conditions of 

TCEQ’s Delegation Permitting Authority 

There is good reason for the SOS Alliance court to have recognized that the standing rules for Clean 

Water Act cases are different from the rules that might apply in Texas administrative proceedings that do 

not involve state or federal environmental statutes.  TCEQ administers the TPDES program under 

delegated authority from the U.S. Environmental Protection Agency (U.S. EPA) and has committed to 

implementing the permitting program consistent with that federal statute.
3
 The Memorandum of 

Agreement between TCEQ and the U.S. EPA governing the delegation states: 

The TNRCC shall operate the TPDES program in accordance with the Clean Water Act 

as amended, applicable federal regulations, applicable TNRCC legal authority, Title 30 

Texas Administrative Code, and taking into consideration published EPA policy.  The 

TNRCC has the primary responsibility to establish the TPDES program priorities, so long 

as they are consistent with Clean Water Act and NPDES goals and objectives.  

2008 Memorandum of Agreement Between the Texas Natural Resources Conservation Commission and 

the U.S. Environmental Protection Agency, Region 6, Concerning the National Pollutant Discharge 

Elimination System, Exhibit D, at 2. TCEQ lists the Clean Water Act as one source of authority for the 

Texas Surface Water Quality Standards that it develops and enforces through TPDES permits.
4
 

The EPA’s Clean Water Act regulations require states that assume permitting authority, as Texas has, 

to allow for judicial review “sufficient to provide for, encourage, and assist public participation in the 

permitting process.”  More specifically, those regulations provide: 

A State will meet this standard if State law allows an opportunity for judicial review that 

is the same as that available to obtain judicial review in federal court of a federally-issued 

NPDES permit (see § 509 of the Clean Water Act). A State will not meet this standard if 

it narrowly restricts the class of persons who may challenge the approval or denial of 

permits (for example, if only the permittee can obtain judicial review, if persons must 

demonstrate injury to a pecuniary interest in order to obtain judicial review, or if persons 

must have a property interest in close proximity to a discharge or surface waters in order 

to obtain judicial review.) 

                                                           
3
 See 33 Tex. Reg. 1850 (Feb. 29, 2008) (“On September 14, 1998, TCEQ received delegation authority from 

the United States Environmental Protection Agency (EPA) to administer the National Pollutant Discharge 

Elimination System (NPDES) program under the TPDES program. As part of that delegation, TCEQ and 

EPA signed a Memorandum of Agreement (MOA) that authorizes the administration of the NPDES 

program by TCEQ as it applies to the State of Texas.”). 
4
 See TCEQ, An Introduction to the Texas Surface Water Quality Standards, 

http://www.tceq.texas.gov/waterquality/standards/WQ_standards_intro.html (last visited Feb. 24, 2012). 
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40 C.F.R. § 123.30 (emphasis added).  Thus, EPA’s regulations for delegated NPDES programs 

specifically prohibit the imposition of a property ownership requirement for access to the courts to 

challenge NPDES permitting decisions.   

The key requirement of 40 C.F.R. §123.30 is that the availability of judicial review (and by extension, 

administrative remedies) under a delegated state program must be the “same as that available to obtain 

judicial review in federal court of a federally-issued NPDES permit.”
5
  Consistent with EPA’s 

requirement, the Texas Attorney General’s statement of legal authority regarding delegation of the 

NPDES program represents that Texas standing law is substantially the same as federal standing law in 

the relevant aspects.  Specifically, the Attorney General stated that Texas’s requirement that “standing 

consists of some interest peculiar to the person individually and not as a member of the general public . . . 

is not unlike the limitation on standing employed in [federal law] that requires a concrete and 

particularized injury by the plaintiff asserting standing.”  Statement of Legal Authority for the Texas 

National Pollutant Discharge Elimination System Program, Exhibit E, at 27-28 (citing Lujan v. Defenders 

of Wildlife, 504 U.S. 555 (1992)).  Thus, the Section 55.203(a) requirement that a person’s interest be 

distinct from that of the general public can be satisfied by showing that injury to a recreational, 

environmental, or aesthetic interest is concrete and particularized, as required in Lujan and similar federal 

cases.   

A recreational, environmental, or aesthetic interest can suffice to provide standing in federal court to 

enforce a water quality permit or challenge an agency decision under the Clean Water Act.  In Sierra 

Club, Lone Star Chapter v. Cedar Point Oil Company, Inc., 73 F.3d 546, 556 (5th Cir. 1996), the court 

held that Sierra Club members who recreated in Galveston Bay and expressed concerns that wastewater 

discharge would impair the quality of the bay had sufficiently alleged “injury in fact” to support standing 

to enforce the permit limits.  The Supreme Court held in Friends of the Earth Inc. v. Laidlaw Envtl. Svcs. 

(TOC), Inc., 528 U.S. 167, 180-83 (2000), that standing is established where plaintiffs are discouraged 

from recreating in a certain area due to reasonable concerns about pollution, or where their enjoyment of 

the resource is diminished by such concerns.  See also Friends of the Earth, Inc. v. Gaston Copper 

Recycling Corp., 204 F.3d 149, 155 (4th Cir. 2000) (reasonable fear of health risks resulting from 

                                                           
5
 In 1994, EPA refused to delegate Clean Air Act permitting authority to the state of Virginia because Virginia 

courts had denied standing to plaintiffs who would have met Article III’s standing requirements.  EPA’s decision 

was upheld in Commonwealth of Virginia v. Browner, 80 F.3d 869 (4th Cir. 1996).  EPA can withdraw its 

delegation of permitting authority to a state that imposes standing requirements more restrictive than those under 

federal law.  See CWA § 402(c)(3), 33 U.S.C. § 1342(c)(3).  “EPA may withdraw its approval of the program 

should the EPA determine at any point that the [delegated] program does not meet the standards mandated in the 

CWA.”   Akiak Native Cmty. v. U.S. E.P.A., 625 F.3d 1162, 1171 (9th Cir. 2010) (citing Nat'l Ass'n of Home 

Builders v. Defenders of Wildlife, 551 U.S. 644, 650 (2007)). 
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recreational use of water sufficient even without evidence of actual harm to the waterway); Am. Bottom 

Conservancy v. U.S. Army Corps of Engineers, 650 F.3d 652, 658 (7th Cir. 2011) (diminution of 

enjoyment of birdwatching activity is enough to confer standing to challenge Army Corps of Engineers’ 

issuance of wetland fill permit, even if plaintiffs do not stop birdwatching on the site); Sierra Club v. 

Morton, 405 U.S. 727, 735 (1972) (holding that environmental plaintiffs adequately allege injury in fact 

by stating that they use the affected area and are persons “for whom the aesthetic and recreational values 

of the area will be lessened” by the challenged activity). 

Mr. LeTourneau regularly kayaks and fishes on the Sabine River downstream of the Pirkey plant, and 

he eats fish that he catches.  Ex. A ¶3.  He has “long been concerned about the water quality in this 

section of the Sabine River” based on Pirkey’s discharges, and “worr[ies] that Pirkey's wastewater makes 

the river unhealthy for contact while kayaking and fishing, and that the fish [he] eats are contaminated 

and unsafe to consume. This ongoing anxiety affects [his] aesthetic and recreational enjoyment of the 

river.”  Ex. A ¶4.   Mr. LeTourneau’s concerns are reasonable considering the well-publicized harms 

posed by coal combustion wastes and the history of selenium contamination caused by Pirkey.  The 

diminishment of Mr. LeTourneau’s enjoyment of these activities, which the Clean Water Act and TCEQ’s 

regulations implementing the TPDES program are intended to protect,
6
 constitutes a harm to a legally 

protected interest and supports a conclusion that he is an affected person.  The federal cases cited above 

illustrate that Mr. LeTourneau would have standing to challenge this permit in federal court based on his 

recreational use of the Sabine. 

 Mr. LeTourneau’s actual recreational use of the Sabine River distinguishes his interest from that 

of the general public, notwithstanding the general public access to the river, contrary to the assertion of 

the Executive Director.  ED Br. at 11.  In addition to the federal authorities cited above, Texas case law 

recognizes that some individuals can have a stronger interest than others in exercising a commonly held 

right.  In United Copper Industries v. Grissom, 17 S.W.3d 797, 803 (Tex. App. – Austin 2000, pet. 

dism’d), the court of appeals held that a petitioner had an interest affected by the emissions from a copper 

smelter that was distinct from that of the general public because the petitioner and his sons lived 

downwind of the plant and suffered from asthma that would be exacerbated by the emissions.  The court 

stated that the petitioner and his sons were therefore “more likely than other members of the general 

public to be adversely affected by the facility.”  Id.  The court did not dismiss the hearing request because 

                                                           
6
 30 Tex. Admin. Code §307.5(b)(2) (Commission policy is that “no activities subject to regulatory action which 

would cause significant degradation of waters exceeding fishable/swimmable quality will be allowed unless it can be 

shown to the Commission's satisfaction that the lowering of water quality is necessary for important economic or 

social development”); 33 U.S.C. §1251(a)(2) (stating congressional objective of achieving “water quality which 

provides for the protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the 

water”). 
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Grissom and his sons were simply exercising the commonly held right to breathe the ambient air, but 

rather looked at their particular exposure to the degraded air in determining whether their interests were 

distinct from those of the general public.  Nor did the court concern itself with whether Grissom owned 

the property where he lived—it was the level of exposure and sensitivity that mattered. 

Likewise, although Mr. LeTourneau shares with the general public the right to use the Sabine 

River for recreational purposes, his regular fishing and kayaking activity increases his interest in reducing 

the pollutants discharged by Pirkey that end up in that river and in its aquatic life.  The Executive Director 

and SWEPCO’s arguments that Mr. LeTourneau’s recreational use of the Sabine is irrelevant because it is 

a right held by all members of the public cannot be reconciled with Grissom.  Likewise, federal standing 

law, which should be considered in TPDES cases, recognizes that recreational interests in public areas 

can give rise to an injury in fact so long as the individual has concrete plans to engage in that activity in 

the reasonable future.   

Finally, as the Austin Court of Appeals has noted, the underlying reason for the distinct interest 

requirement is to ensure that “the particular plaintiff has a sufficient personal stake in the controversy to 

assure the presence of an actual controversy.”  STOP, 306 S.W.3d at 925-26.  The presence of concrete 

plans to engage in a certain activity that renders an individual especially affected by the degradation of a 

resource serves the purpose of ensuring a real controversy fit for an adversarial proceeding.   

In sum, the distinction made in the SOS Alliance opinion between cases involving substantive 

rights created by laws such as the Clean Water Act and the Texas Water Code, and cases not involving 

such rights, properly reflects the nature of TCEQ’s authority under the TPDES program.  In the former 

category of cases, the Commission should not consider property ownership as a factor when determining 

whether parties seeking a hearing on a TPDES permit are “affected persons.”  Richard LeTourneau’s 

“personal justiciable interest” should be assessed based on his regular contact use of the Sabine River, a 

resource undoubtedly affected by the wastewater discharges under Pirkey’s TPDES permit.  

(2) Mr. LeTourneau’s Interests are Reasonably Related to the Pirkey TPDES Permit and Likely to Be 

Affected by the Discharges Allowed by that Permit 

All of the outfalls at Pirkey, whether they discharge to Brandy Branch Reservoir or to tributaries 

of Hatley Creek, ultimately lead to the Sabine River.  Pirkey TPDES Permit at 1.  There is a reasonable 

relationship between Mr. LeTourneau’s recreational and aesthetic interests in the Sabine River and the 

activities authorized, as required by 30 Tex. Admin. Code §55.203(c)(3).  The designated uses of the 

Sabine River include contact recreation, see Fact Sheet at 8, and the permit limits are required to protect 
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that designated use.  See generally 30 Tex. Admin. Code §307.5.  As described in the hearing request and 

Mr. Wiland’s affidavit, there are several problems with the permit that may render it insufficiently 

protective of water resources including the Sabine River.   

The “potential harm” or likely impact showing required at this stage of the proceeding is 

minimal—“it is the existence of some impact from a permitted activity, and not necessarily the extent or 

amount of impact, that is relevant to standing.” City of Waco, 346 S.W.3d at 823 (emphasis in original).  

For example, in Grissom, the court held that a contested case hearing should have been granted based on a 

showing that the petitioner lived two miles downwind of a facility and had health conditions that 

increased their sensitivity to the pollution—the court did not require the petitioner to submit any further 

evidence considering that the facility had not conclusively shown the absence of impact.  Grissom, 17 

S.W.3d at 804.   

In addition, the relevant inquiry is the impact of the entire permitted activity, not just the marginal 

impact of the proposed changes to the permit.  Therefore, SWEPCO’s assertion that that there will be “no 

change in the volume or makeup of the discharge from Pirkey,” SWEPCO Br. at 9, misses the point 

because affected person status turns on the impact of all permitted discharges, regardless of whether they 

are altered under the amended permit.  As the court stated in Waco, 346 S.W.3d at 822, “[w]hat matters is 

that discharge, run-off, or loading is an acknowledged certainty under the amended permit, and if this 

injures the City's legally protected interest, the City would possess a personal justiciable interest in the 

enforcement of the current laws regardless of how the harm compares to that occurring under the previous 

permit.” 

SWEPCO contends that Pirkey discharges to the Sabine River only after significant storm events. 

SWEPCO Br. at 9.  The potential impact of the facility must be judged by the activities authorized by the 

draft permit.  That permit authorizes discharges on a daily basis from at least three of its outfalls, see Fact 

Sheet at 4, with one of these discharges in the amount of 600 million gallons per day, see Draft Permit at 

2.   SWEPCO’s statement that Pirkey discharges only “once or twice a year following a significant storm 

event” is therefore incorrect.  Second, SWEPCO’s assumption that Mr. LeTourneau will not fish or kayak 

during or immediately after significant storm events is unsupported. SWEPCO asks the Commission to 

simply presume that its factual claims are true and that Sierra Club’s claims are false, an approach that 

entirely conflicts with the Waco decision.  In that case, the court held that when making an affected 

person determination, the Commission must make every reasonable inference in favor of the hearing 

requestor, and resolve all doubts resolved in the requestor’s favor.   Waco, 346 S.W.3d at 824.  It would 

therefore be inappropriate for the Commission to assume without basis facts that would reduce Mr. 
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LeTourneau’s exposure.  See also Fort Bend County v. Tex. Parks & Wildlife Comm’n, 818 S.W.2d 898, 

899 (Tex.App. – Austin 1991, no writ) (the affected person inquiry is intended to be applied liberally).   

Finally, SWEPCO’s arguments that stormwater dilution eliminates any risk to Mr. LeTourneau 

fails because many of the pollutants that Pirkey discharges are persistent and bioaccumulative, and 

therefore can collect in the ecosystem over time regardless of dilution.
7
  This bioaccumulation is another 

reason why the exact timing of Mr. LeTourneau’s activity does not determine his risk.  Moreover, 

SWEPCO’s presumption that dilution will entirely negate any potential impact from its permitted 

activities, including a 600 million gallon daily discharge, is much the same as the Executive Director’s 

presumption in the Waco case that dilution over a distance of over 80 miles would entirely negate any 

impact from the discharge.   Waco, 346 S.W.3d at 825-27.  The Austin Court of Appeals rejected such a 

presumption in Waco, and SWEPCO’s presumption is no more defensible.  Brandy Branch Reservoir, 

Brandy Branch Creek, Hatley Creek, and the Sabine River are therefore all natural resources that may 

potentially be impacted due to the lack of safeguards in this permit. 

SWEPCO faults Sierra Club for failing to offer “evidence . . . that the issuance of the permit may 

impact the quality of water” or otherwise “adversely impact Mr. LeTourneau or other members.”  

SWEPCO Br. at 8.   The evidence that SWEPCO refers to—“that the issuance of the permit may impact 

the quality of water”—significantly overlaps with Sierra Club’s and Public Citizen’s challenges to the 

permit itself.  Those kinds of factual disputes must be resolved by the State Office of Administrative 

Hearings, not by the Commission.  In Bosque River Coalition, 347 S.W.3d at 378, the court stated that “if 

there are disputed questions of fact that are relevant both to affected person status and to the merits of the 

permit application, the Commission has no discretion to resolve those fact issues at this stage of the 

proceeding and must refer the hearing request to SOAH for a contested-case hearing to address those 

issues.”  In that case, the court found that questions of “whether the proposed permit complies with 

regulatory requirements (disputed facts implicating the merits)” were “directly related to whether issuing 

the permit” would cause an injury to members of the group seeking the hearing who were located 

downstream of the discharge point—which were “disputed facts regarding affected-person status.”  Id. at 

378.  Where it was alleged that a “proposed permit that is not in compliance with requirements designed 

to eliminate or reduce the regulated activity's environmental impact on a waterway is more likely to cause 

some type of injury to those downstream” the hearing request raised questions of fact relevant to both the 

                                                           
7
 See U.S. EPA, National Pollutant Discharge Elimination System (NPDES) Permitting of Wastewater Discharges 

from Flue Gas Desulfurization (FGD) and Coal Combustion Residuals (CCR) Impoundments at Steam Electric 

Power Plants (June 2010), Attachment A: Technology-based Effluent Limits Flue Gas Desulfurization (FGD) 

Wastewater at Steam Electric Facilities, at 2.  Available at 

http://www.epa.gov/npdes/pubs/steamelectricbpjguidance.pdf. 
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“affected person” inquiry and to the merits of the permit application.  Thus, “the Commission was 

required to refer the issue to SOAH unless the agency record conclusively negated” that the discharges 

could cause injury.  Id. at 379.   

In the Waco case, the Austin Court of Appeals adopted the standard applied to the consideration of a 

plea to the jurisdiction in Texas courts as the standard applicable to the Commission’s consideration of a 

hearing request.  Waco, 346 S.W.3d at 824, adopting Texas Department of Parks and Wildlife v. Maria 

Miranda and Ray Miranda, 133 S.W.3d 217 (Tex. 2004).  Miranda, in turn, had simply adopted the 

standard applicable to the consideration of a motion for summary judgment in Texas courts.  Miranda, 

133 S.W.3d at 228.  Under this standard, the following principles must be applied to the Commission’s 

consideration of a hearing requester’s “affected person” status:  

1. The party opposing a requester’s standing has the burden of showing that there is no 

genuine issue of material fact related to whether a requester is an affected person. 

2. Evidence favorable to the hearing requester will be taken as true. 

3. Every reasonable inference must be indulged in favor of the hearing requester and any 

doubts resolved in its favor. 

See Gaile Nixon, et al. v. Mr. Property Management Company, Inc., 690 S.W.2d 546, 548 (Tex. 1985). 

 

SWEPCO’s insistence that Sierra Club members are not affected by the permitted activity relies 

on factual assumptions that go to the merits of this case.  Under the standard established in the Waco case, 

the Commission is not allowed to resolve these contested factual issues against the Sierra Club or Public 

Citizen at this stage.  See also Grissom, 17 S.W.3d at 803 (The Commission should not “confuse[] the 

preliminary question of whether an individual has standing as an affected person to request a contested-

case hearing with the ultimate question of whether that person will prevail in a contested-case hearing on 

the merits.”). 

Notwithstanding the absence of an evidentiary burden at this stage of the proceeding, Sierra Club 

submits the affidavit of Bruce Wiland regarding the impacts on Mr. LeTourneau and Mr. Rosborough, as 

a good faith demonstration of the existence of such impacts.  Mr. Wiland notes numerous defects in the 

permit, including the treatment of external outfalls as internal and the resulting absence of water-quality 

based effluent limits and biomonitoring requirements on these outfalls. Wiland Aff., Ex. C ¶8.  He also 

notes the absence of any information about discharges, overflow, or groundwater seepage from the surge 

ponds, which appear to receive wastewater containing toxic pollutants from various sources at the plant, 

but about which the permit contains virtually no information.  Id. ¶9.  Mr. Wiland states that there may be 

a risk of overflow or untreated discharge from other ponds on site, based on the lack of documentation 
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that the ponds are adequately sized to accommodate all of the stormwater and process water at the site.  

Id. ¶10.  Finally, he notes that the permit purports to exempt the facility from all effluent limits at Outfall 

003 in certain storm events, including the selenium limit.  Id. ¶11.  Overall, Mr. Wiland’s conclusion is 

that these defects in the permit present a risk of impact to downstream users of Brandy Branch Reservoir, 

Hatley Creek, and the Sabine River, such as Mr. LeTourneau and Clint Rosborough.   

SWEPCO is also incorrect in asserting that evidence must be presenting in the hearing request 

itself to be considered, rather than in a reply brief. As an initial matter, neither statute nor rule requires the 

submission of evidence to support a hearing request prior to the preliminary hearing at SOAH.  

Furthermore, neither the statutes nor TCEQ rules limits the Commission to consideration of information 

or “evidence” presented in the hearing request.
8
 As recently as February 22, 2012, TCEQ has rejected 

SWEPCO’s position.  In the matter of the application by Upper Trinity Regional Water District for Water 

Rights Permit No. 5821, the requests of the National Wildlife Federation and Texas Conservation 

Alliance were both granted based on members first identified in the hearing request replies filed by those 

organizations.   

The Austin Court of Appeals has held that “nothing in the rules explicitly limits the Commission's 

inquiry solely to the factual allegations in the hearing request or otherwise prohibits presentation or 

consideration of evidence.”  Waco, 346 S.W.3d at 812.  The Waco decision followed precedent 

established in Grissom, 17 S.W.3d at 804, where the Austin Court of Appeals held that an individual who 

had requested a contested case hearing should have been granted an opportunity to present evidence at a 

preliminary hearing in support of his request—his request should not have been denied based on a lack of 

evidence in the request itself.  If the presentation of evidence at a preliminary hearing is permitted, then 

the presentation of evidence in a reply brief should present no problem.   

  In short, the proper venue for determining questions of fact is the contested case hearing—not 

the process by which the Commission makes referrals for such hearings.  This is particularly true for 

factual issues that overlap with the merits of the case, such as how and whether Pirkey’s discharges under 

this permit would affect water quality.  Sierra Club and Public Citizen therefore request that any issues of 

fact relevant to the affected person determination be considered by the SOAH.   

 

 

                                                           
8
 “[T]he parties involved should be provided fair notice and a meaningful opportunity to present their evidence. “  

Grissom, 17 S.W.3d at 805.  Such notice does not exist where the regulations and TCEQ’s own rules expressly do 

not clearly state that evidence must be presented in the hearing request, or the opportunity is otherwise forfeited. 
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B. Mr. Clint Rosborough is an affected person 

Sierra Club member Clint Rosborough owns 169 acres bordered by Hatley Creek, near where that 

creek runs into the Sabine River.  Rosborough Aff. ¶2.  Mr. Rosborough estimates that his property is 

approximately four miles downstream of the Pirkey plant.  Id.  Mr. Rosborough frequently hunts and 

camps on this property, which experiences regular flooding from Hatley Creek.  Id. ¶¶4-5. Mr. 

Rosborough is concerned about the effects of Pirkey’s discharge on the quality of the water in the creek 

and on his property.  Id. ¶6. Mr. Rosborough and his wife are also members of a bass fishing club that 

uses Brandy Branch Reservoir.  Id. ¶7. Mr. Rosborough will not eat the fish that he catches there due to 

concerns about pollution from Pirkey.  Id. 

Pirkey has three outfalls that discharge to a tributary of Hatley Creek.  One of these, Outfall 004, 

discharges wastewater held in the Landfill Pond, which is runoff from the area holding various coal 

combustion wastes such as dewatered scrubber sludge and fly ash, which the U.S. EPA has stated 

typically contain a variety of toxic and bioaccumulative heavy metals.  See supra n.8.  The Landfill Pond 

also sometimes receives water that has run off the plant’s lignite storage pile.  This kind of coal pile 

runoff is usually highly acidic and contains copper, iron, aluminum, nickel, and selenium.  As noted in the 

hearing request, the treatment method currently used for this pond does not reflect the best available 

technology for removing dissolved metals.  In addition, the reduction in the freeboard requirement on this 

pond allowed by this amended permit would increase the risk of premature discharge in heavy storm 

events. The contamination of Mr. Rosborough’s property by pollutants discharged from the Pirkey facility 

could adversely impact the quantity of flora and fauna on his property, which would negatively impact his 

ability to use the property for the purposes of hunting and camping.  See Wiland Aff., Ex. C, ¶¶8-12. 

Sierra Club did not identify Mr. Rosborough at the time that it filed this hearing request because 

the short period of time in which Sierra Club and Public Citizen had to prepare that hearing request did 

not allow for full outreach to the community and their respective memberships.  SWEPCO contends that 

Sierra Club and Public Citizen should not be permitted to identify additional members in the reply brief in 

order to satisfy the first prong of 30 Tex. Admin. Code §55.205(a).  SWEPCO cites no authority for this 

position, and as noted earlier, TCEQ has an established practice of considering members identified in a 

reply filed by a hearing requester.   

This approach is not only consistent with the law governing TCEQ’s decision; there are strong 

policy reasons why organizations requesting contested case hearings should be permitted to identify 

additional members in a reply.  First, there is often significant delay between the time the hearing request 

is filed and the Commission’s decision on that request.  Yet the Commission’s decision is to be based on 
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the facts as they exist at the time the decision is made, just as a court ruling on a plea to the jurisdiction 

based on standing would consider evidence not contained in the plaintiff’s pleadings.  See Waco, 346 

S.W.3d at 812 (noting that “trial courts, when determining jurisdictional issues, including standing, are 

not bound by pleading allegations but may—and, indeed, must—consider evidence to the extent 

necessary to decide the issue”).  Therefore, the party requesting the hearing should be allowed to submit 

evidence about any previously unidentified members to demonstrate that the party’s “affected person” 

status is current.  The parties opposing the request have the opportunity to develop evidence or even 

influence the participation of the specific members in question during the delay between submission of 

the hearing request and its consideration, so permitting the requestor to identify new members in the reply 

simply puts the parties on equal footing.  Finally, an organization may wish to maintain the 

confidentiality of certain members to prevent their harassment during settlement negotiations, and this 

interest would be thwarted if the organization were prevented from identifying additional members in its 

reply.  And because the parties opposing the hearing request will have an opportunity to address the 

interests of any newly identified members at the preliminary hearing, it is not unfair for the requestor to 

identify these members for the first time in the reply brief. 

II. Public Citizen is an “Affected Person” With Standing to Seek a Contested Case Hearing 

Mr. Richard LeTourneau is also a member of Public Citizen.  For the reasons described above, he 

would have standing to request a hearing in his own right.  As such, Public Citizen should be considered 

an affected person.  As described in the hearing request previously filed, the purposes of Public Citizen 

include the protection of its members from the environmental harms caused by coal-fired power plants, 

including impacts on water quantity and quality.  As Public Citizen has one or more members who would 

otherwise have standing to request a hearing in their own right, the interests Public Citizen seeks to 

protect by seeking a hearing are germane to the organization's purpose, and participation in the hearing 

does not require the participation of any particular member, Public Citizen should be found to be an 

affected person. 

III. Issues for Referral 

The Sierra Club and Public Citizen generally agree with the issues that the Office of Public 

Interest Counsel (OPIC) has recommended for referral, except that we believe the issue of whether the 

reconstructed ponds are subject to new source performance standards should also be referred. Several of 

these issues are addressed in more detail below. 
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A. Landfill Pond Reconstruction 

The permit application states that the Landfill Pond will be reconstructed by increasing the lateral 

extent and height of the berms and by re-excavating and lowering the bottom of the pond.   Technical 

Report App’x F.  Whether this degree of reconstruction amounts to the “total[] replace[ment] [of] the 

process or production equipment that causes the discharge of pollutants at an existing source,” 40 C.F.R. 

§122.29,  and thereby makes the reconstructed pond subject to new source performance standards for 

pond liners, involves issues of fact that are appropriate for referral.  The Executive Director notes that the 

foundation for the retention pond (presumably the Landfill Pond) was built in 1979, before EPA adopted 

standards for such ponds (ED Br. at 19), but from the description in the application, it appears that it is 

this very foundation being replaced.  The application also indicates that “the facility will submit plans and 

specifications to TCEQ for the proposed enlarged pond for purposes of review and approval.”  Technical 

Report App’x F.  These plans will be essential to TCEQ’s evaluation of whether the reconstructed pond is 

in fact a new source.  This issue should be referred either independently, or as a part of the first issue 

listed by OPIC—whether the permit adequately protects groundwater and surface water resources.    

B. Cooling Water Intake Structures 

As SWEPCO concedes (SWEPCO Br. at 14), whether the pump station on Lake O’ the Pines is a 

cooling water intake structure is partly a question of fact.  SWEPCO contends that this pump station is 

independently operated, but there is evidence that SWEPCO itself operates this pump under a contract 

with the Northeast Texas Municipal Water District, which also states that the water is provided expressly 

for cooling water purposes.
9
 Furthermore, the extent to which this pump station is independently operated 

by either SWEPCO or another entity is not necessarily determinative of whether it should be considered a 

cooling water intake structure associated with the Pirkey facility.  A contested case hearing is the proper 

venue for consideration of evidence bearing on the “independent operation” of the pump and associated 

intake structures, the ultimate use of the transported water, and whether this intake structure meets the 

applicable requirements of Clean Water Act §316(b).     

                                                           
9
 A 1977 contract between SWEPCO and the Northeast Texas Municipal Water District (“NETMWD”) states that 

the water sold under the contract is for the operation of the power plant and that Pirkey will buy all its water for that 

purpose from the water district.  See Exhibit F, Attachment 1 ¶1.2.  The contract also grants SWEPCO the “right and 

privilege, at its sole cost and expense, of taking water,” and that the water will be pumped at “such rates of flow as 

in the sole option of SWEPCO may be best suited for SWEPCO’s purposes and operations.”  Id. ¶1.4.  An invoice 

submitted by SWEPCO to NETMWD from January 2007 shows that SWEPCO reports to NETMWD the number of 

hours that the pumps ran and at what rate.  See Exhibit F, Attachment 2.   Sierra Club obtained these documents via 

email from the Northeast Texas Municipal Water District.  Exhibit F. 
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This hearing request does not insist that TCEQ must adhere to EPA’s draft rules for cooling water 

intake structures. Instead, Sierra Club and Public Citizen contend that this proposed rule on cooling water 

intake structures illustrates what EPA considers to be the best available technologies for minimizing the 

adverse environmental impacts of the cooling water intake structures, based on its extensive review of the 

existing technologies around the country.  Whether the Executive Director’s decision reflects use of the 

appropriate cooling water intake structure technologies is a factual issue appropriate for referral.  

C. Technology-Based Effluent Limits for Flue Gas Desulphurization Wastewater and Other Coal 

Combustion Wastes 

Sierra Club and Public Citizen seek a contested case hearing on the issue of what effluent limits 

should be imposed on outfalls discharging coal combustion wastes.  The Clean Water Act requires 

technology-based effluent limits (TBELs) to be established for each waste stream.  33 U.S.C. 

§1311(b)(1)(A); 40 C.F.R. §125.3(a); see also 30 Tex. Admin. Code §308.1 (incorporating the entirety of 

40 C.F.R. §125 by reference).  The fact that EPA has not yet finalized TBELs for flue gas 

desulphurization wastes does not mean that no TBELs are required—it simply means that the TBELs 

should be established based on best professional judgment about what constitutes the best available 

technology for treating toxic pollutants.  40 C.F.R. §125.3(c)-(d).  Whether the draft permit reflects 

implementation of the appropriate technology to meet all applicable requirements is a factual question 

appropriate for referral.  EPA recently issued a NPDES permit for the Merrimack Station coal-burning 

power plant in New Hampshire.
10

  Following a thorough analysis of the best available technologies for 

control of pollution from the plant’s scrubber system, EPA established a maximum daily TBEL of 19 

ug/L for selenium.  Id. at 48.  In contrast, the Pirkey TPDES permit has a daily effluent limit of 36µg/L at 

Outfall 004 (Pirkey Draft TPDES Permit at 2e), and the effluent characterization shows levels of 28 µg/L 

(Technical Report at 7-4).  The Merrimack Station selenium limit is offered simply to demonstrate that a 

TBEL based on TCEQ’s best professional judgment might well result in a dramatically lower effluent 

limit for selenium, among other pollutants of concern in this waste stream.  This type of inquiry is ideal 

for referral to the SOAH. 

IV. Duration of the Hearing  

Sierra Club and Public Citizen request that the expected duration for the contested case hearing be no 

less than twelve months—which is also the amount of time recommended by the Office of Public Interest 

                                                           
10

 See U.S. EPA, Merrimack Station Fact Sheet, Attachment E: Determination of Technology-Based Effluent Limits 

for the Flue Gas Desulfurization Wastewater at Merrimack Station in Bow, New Hampshire, available at 

http://www.epa.gov/region1/npdes/merrimackstation/pdfs/MerrimackStationAttachE.pdf. (last visited Feb. 22, 

2012). 
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EXHIBIT A  



STATE OF TEXAS 

COUNTY OF G tf2 E C] 7 

AFFIDAVIT of RICHARD LETOURNEAU 

IN SUPPORT OF SIERRA CLUB 

* 
* 
* 
* 
* 

BEFORE ME, the undersigned notary public, on this day personally appeared Richard LeTourneau who 

being by me duly sworn on his oath stated that he has read the following Affidavit, and it is true and 

correct, and that every statement contained herein is within his personal knowledge. 

I, Mr. Richard LeTourneau, hereby declare as follows: 

1. My name is Richard LeTourneau. I am over the age of 21 and am competent to testify to the 

following based on my own personal knowledge. 

2. I live approximately eight miles north of Hallsville, Texas, or about 12-15 miles north of the 

Pirkey plant. 

3. For many years I have regularly kayaked and fished in a section of the Sabine River between 

State Highways 149 and 43. That section of the Sabine River receives inflow from both Brandy 

Branch Creek and Hatley Creek, two discharge sinks for materials from the Pirkey Plant. I fish 

and kayak in the Sabine River at least eight times a year, and I typically eat the catfish that I 

catch. 

4. I have long been concerned about the water quality in this section of the Sabine River, and in 

particular, how industrial discharge from Pirkey affects the water quality. I worry that Pirkey's 

wastewater makes the river unhealthy for contact while kayaking and fishing, and that the fish I 

eat are contaminated and unsafe to consume. This ongoing anxiety affects my aesthetic and 

recreational enjoyment of the river. 

5. Although I believe that the water in this section of the Sabine is always compromised by Pirkey, I 

am especially concerned about the quality of the water during the low-water summer months 

and droughts, when there is less water in the river and its tributary streams to dilute the 

wastewater from Pirkey. 

6. I am a current member of the Sierra Club in good standing. 



FURTHER AFFIANT SAYETH NOT 

Richard LeTourneau, Affiant 

SWORN TO and SUBSCRIBED before the undersigned on this£ day of February, 2012. 

r?~~C)Q/= 
Notary Public, State ~f Texas 

My commission expires: tf · J ""] - I~ 



 

 

 

 

 

 

 

 

 

EXHIBIT B 



STATE OF TEXAS 

COUNTY OF Hfkl'-l' Sc iJ 

AFFIDAVIT of CLINT ROSBOROUGH 

IN SUPPORT OF SIERRA CLUB 

* 
* 
* 
* 
* 

BEFORE ME, the undersigned notary public, on this day personally appeared Clint Rosborough who 

being by me duly sworn on his oath stated that he has read the following Affidavit, and it is true and 

correct, and that every statement contained herein is within his personal knowledge. 

I, Mr. Clint Rosborough, hereby declare as follows: 

1. My name is Clint Rosborough. I am over the age of 21 and am competent to testify to the 

following based on my own personal knowledge. 

2. I own a 169-<Kre tract along Hatley Creek between the Pirkey plant and the Sabine River. 

estimatl~ that my property is approximately 4 miles downstream of Pirkey Cllong Hatley Creek. 

Hatley Creek runs year-round except in period of extreme drought. 

3. I also own and reside on property on Prairie Branch Creek, a few miles to the west ofthe Hatley 

Creek property. 

4. I regularly hunt and camp on the Hatley Creek property. During the hunting season, from 

October to January of each year, I visit the property about 15-20 times. During the rest of the 

year, I visit on at least a monthly basis. 

5. Most of the property is in the floodplain of Hatley Creek, which typically floods at least once a 

year when the area is not in drought conditions. Tnis flooding causes the deposition of 

sediments from the creek onto the property where I hunt and camp. 

6. I am concerned about pollutants like selenium that Pirkey discharges to Hatley Creek and which 

are deposited on my land through flooding. 

7. In January of this year, my wife and I rejoined the Sportsman Bass Club, a fishing club based in 

Longview that holds regular fishing tournaments in local lakes. During the winter, these 

tournaments are held at Brandy Branch Reservoir because of its warmer water temperatures. I 

have heard that the water in Brandy Branch Reservoir is polluted by the Pirkey plant and so I will 

not eat any of the fish that I catch there, though I would like to do so. 



8. I also used to snorkle with my wife in Brandy Branch Reservoir but no longer do so in part 

because of my concern about the pollution. I have several cousins who do dive in Brandy 

Branch Reser-Voir and I worry about the cleanliness of the water on their behalf. 

9. I am a current member of the Sierra Club in good standing. 

FURTHER AFFIANT SAYETH NOT 

~P~-/ --
clint Rosborough, Aff'ifnt 

SWORN TO and SUBSCRIBED before the undersigned on this~ day of February, 2012. 

G1~.J~0~.~r_r_.~.?_~[;:~_\l\ 
~ , ~: .... ~· , r..n! :r· ll! 

~ _.......~_,_..,..,........., _.,yl>'""-_........,. ... 



 

 

 

 

 

 

 

 

 

EXHIBIT C 
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EXHIBIT D 















 

 

 

 

 

 

 

 

 

EXHIBIT E 



STATEMENT OF LEGAL AUTHORITY FOR THE TEXAS NATIONAL
POLLUTANT DISCHARGE ELIMINATION SYSTEM PROGRAM

As attorney general of the State of Texas, I certify, pursuant to § 402(b) of the Federal Water Pollution

Control Act, as amended, 33 U.S.C. §§ 1251-1387 (“CWA”), that in my opinion the laws of the State of

Texas provide adequate authority to carry out the program set forth in the “Program Description” submitted

by the Texas Natural Resources Conservation Commission (“Commission”).  The specific authorities

discussed below are contained in lawfully enacted statutes or promulgated regulations, which are in effect

as of the date of this statement.  In some cases a citation to the current Texas Water Code (“Code”) section

is accompanied by a parallel citation to a provision with the same section number and title, which includes

language that comports with federal requirements, noting “Text of section effective upon delegation of

NPDES permit authority.”  NPDES permits issued by the State of Texas are designated “TPDES” (Texas

Pollutant Discharge Elimination System).

Where provisions of the Code of Federal Regulations (“C.F.R.”) have been incorporated into the Texas

Administrative Code, they are characterized as adopted by reference; adopted by incorporation with full text

(meaning that the exact language of the C.F.R. provision has been repeated in the applicable Texas

Administrative Code section); or adopted with amendments (meaning that the language of the C.F.R.

provision has been repeated in the applicable Texas Administrative Code section with some changes,

generally explained in the “Remarks” section).  Where no remarks are provided, the state and Federal statutes

or regulations have identical or substantially the same language.

1. PARTIAL PROGRAM SCOPE – COMMISSION AND RAILROAD COMMISSION OF TEXAS

State law provides authority for the Commission to regulate a major category partial permit program,

consistent with § 402(n)(3) of the CWA.  The Commission’s program is a complete permit program that

covers all of the discharges under the Commission’s jurisdiction and represents a significant and identifiable

part of the state program required by § 402(b) of the CWA.  The TPDES program administered by the

Commission covers all discharges except for those beyond the Commission's statutory authority or territorial
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provide written comment; an opportunity also may be afforded to make oral comment at the agenda meeting.

See generally, e.g., 30 TEXAS ADMIN. CODE Chapter 10; id. § 80.263.

Judicial Enforcement:  Texas complies with 40 C.F.R. § 123.27(d)(2)(ii) in the judicial enforcement context.

Under Code § 7.110(d), the Office of the Attorney General may not oppose intervention by a person who has

standing to intervene as provided by Rule 60, Texas Rules of Civil Procedure.  

The MOU between the Commission and EPA provides that the Office of the Attorney General will not

oppose intervention by any citizen when permissive intervention may be authorized by statute, rule, or

regulation.

Rule 60 and common law doctrines of associational and individual standing create meaningful

opportunities for citizen participation in civil penalty enforcement actions in court.  In the case of Guaranty

Federal Savings Bank v. Horseshoe Operating Co., 793 S.W.2d 652, 657 (Tex. 1990), the Texas Supreme

Court outlined the requirements and operation of Rule 60:

Rule 60 of the Texas Rules of Civil Procedure provides that “[a]ny party may intervene, subject
to being stricken out by the court for sufficient cause on the motion of the opposite party . . . .”
Tex. R. Civ. P. 60.   An intervenor is not required to secure the court’s permission to intervene;
the party who opposes the intervention has the burden to challenge it by a motion to strike.  See
In re Nation, 694 S.W.2d 588 (Tex. App.--Texarkana 1985, no writ); Jones v. Springs Ranch Co.,
642 S.W.2d 551 (Tex. App.--Amarillo 1982, no writ).  

Furthermore, under Rule 60, a person or entity has the right to intervene if the intervenor could
have brought the same action, or any part thereof, in his own name, or, if the action had been
brought against him, he would be able to defeat recovery, or some part thereof. Inter-Continental
Corp. v. Moody, 411 S.W.2d 578, 589 (Tex. Civ. App.--Houston [1st Dist.] 1966, writ ref’d n.r.e);
Texas Supply Center, Inc. v. Daon Corp., 641 S.W.2d 335, 337 (Tex. App.--Dallas 1982, writ ref’d
n.r.e.). The interest asserted by the intervenor may be legal or equitable.  Moody, 411 S.W.2d at
589.  Although the trial court has broad discretion in determining whether an intervention should
be stricken, it is an abuse of discretion to strike a plea in intervention if (1) the intervenor meets
the above test, (2) the intervention will not complicate the case by an excessive multiplication of
the issues, and (3) the intervention is almost essential to effectively protect the intervenor’s interest.
Moody, 411 S.W.2d at 589; Daon Corp., 641 S.W.2d at 337.

Because an intervenor must have been able to have brought an action originally in order to withstand

a motion to strike the plea in intervention, it is necessary to review the Texas law of standing for associations
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and individuals.  It is also instructive to note the similarities between the standing doctrine as applied by

federal courts under Article III of the U.S. Constitution and as applied by Texas state courts.

Texas employs the same standard for associational standing as used by the federal courts in construing

standing under Article III of the U.S. Constitution.  Texas Association of Business v. Air Control Board, 852

S.W.2d 440 (Tex. 1993).

Although the Texas Supreme Court has not expressly adopted the federal standard for individual

standing, there are numerous cases from lower courts of appeal that indicate that the two standards are very

similar.  A person has standing to sue in Texas if:

he has sustained, or is immediately in danger of sustaining, some direct injury as a result of the
wrongful act of which he complains; . . . he has a personal stake in the controversy; . . . the
challenged action has caused the plaintiff some injury in fact, either economic, recreational,
environmental or otherwise; . . . or he is an appropriate party to assert the public’s interest in the
matter, as well as his own.

Cedar Chest Funeral Home v. Lashley, 889 S.W.2d 325, 329 (Tex. App.--Dallas 1993, no writ); Precision

Sheet Metal Mfg. Co. v. Yates, 794 S.W.2d 545, 551(Tex. App.--Dallas 1990, writ denied); Dresser

Industries, Inc. v. Snell, 847 S.W.2d 367, 376 (Tex. App.--El Paso 1993, no writ); Billy B., Inc. v. Board of

Trustees of the Galveston Wharves, 717 S.W.2d 156, 158 (Tex. App.--Houston [1st Dist.]1986, no writ).

This standard closely follows the federal requirements for individual standing announced in Lujan v.

Defenders of Wildlife, 504 U.S. 555, 112 S.Ct. 2130 (1992)(to have standing a plaintiff must show an injury

in fact, a causal connection between the injury and the action complained of, and that the injury will be

addressed by a favorable decision).

It also has long been the law in Texas that “standing consists of some interest peculiar to the person

individually and not as a member of the general public.”  Hunt v. Bass, 664 S.W.2d 323 (Tex. 1984);

Mitchell v. Dixon, 140 Tex. 520, 168 S.W.2d 654 (1943); Yett v. Cook, 115 Tex. 205, 281 S.W. 837 (1926);

City of San Antonio v. Stumberg, 70 Tex. 366, 7 S.W. 754 (1888).  This “special injury” rule is not unlike
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the limitation on standing employed in the Defenders of Wildlife case cited above that requires a concrete

and particularized injury by the plaintiff asserting standing.

Notice and Comment On Proposed Settlements:  In the administrative and judicial enforcement contexts,

Texas complies with 40 C.F.R. § 123.27(d)(2)(iii).  That provision requires the state to “[p]ublish notice of

and provide at least 30 days for public comment on any proposed settlement of a State enforcement action.”

Under 30 TEXAS ADMIN. CODE § 80.254, when the Executive Director and the respondent in an

enforcement case that has gone to State Office of Administrative Hearings (“SOAH”) have reached an agreed

settlement of an enforcement case, they shall submit the agreement to the ALJ in writing.  The ALJ shall

forward the proposed settlement to the Commission for consideration.  If a party to the case dissents from

the proposed settlement, the ALJ shall give such party a reasonable time to file comments, and shall forward

all timely filed comments to the Commission.  After any required public notice and opportunity for comment

on proposed settlements (see the next paragraph) and consideration of the record, the Commission may either

approve it or disapprove it and remand the case for hearing.

Under Code § 7.075, before the Commission approves an administrative order or proposed agreement

to settle an administrative enforcement action, the Commission shall allow the public to comment in writing

on the proposed order or agreement.   Notice of the opportunity to comment shall be published in the Texas

Register not later than the 30th day before the date on which the public comment period closes.  The

Commission shall consider any written comments and may withdraw or withhold consent to the proposed

order or agreement.  Code § 7.075 applies to all settlements of administrative enforcement cases, regardless

of whether or not they were referred to SOAH.

Under Code § 7.110(a), before the court in a judicial enforcement action signs a judgment or other

agreement settling a case, the Office of the Attorney General shall permit the public to comment in writing

on the proposed order, judgment, or other agreement.  Notice of the comment opportunity will be published

in the Texas Register not later than the 30th day before the date on which the public comment period closes.
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Code § 7.110(b).  The Office of the Attorney General shall promptly consider any written comment and may

withdraw or withhold consent to the proposed order, judgment, or other agreement if the comments disclose

facts or considerations that indicate that the consent is inappropriate, improper, inadequate, or inconsistent

with the requirements of the Commission’s statutes, rules, or permits.  Code § 7.110(c).

13. AUTHORITY TO ISSUE GENERAL PERMITS

State law provides the authority to issue and enforce general permits in accordance with the federal

general permits regulation at 40 C.F.R. § 122.28.

Federal Authority:  CWA § 402(a); 40 C.F.R. §§ 122.28, 123.23, and 123.27.

State statutory and regulatory authority:  TEXAS WATER CODE ANN. §§ 7.002, 7.032, 7.051, 7.053, 7.066,

7.101, 7.102, 7.103, 7.105, 7.109, 7.141, 7.142-.155, 7.173, 7.187, 7.188, 7.196, 7.198, 26.040 (Vernon

1988 & Supp. 1998); 30 TEXAS ADMIN. CODE Chapter 321; id. §§ 70.2, 70. 5, 70.51, 80.269, 332.31 -.38.

Remarks:  Code § 26.040 authorizes the Commission to issue general permits.  Section 26.040, as well as

Chapter 321 of the Commission rules which delineate the criteria and conditions for such discharges, show

that the state and federal provisions are equivalent and consistent with federal law.   (The category of

discharges covered by a general permit under § 26.040 must not include a discharge of more than 500,000

gallons into surface waters during any 24-hour period.)   Most significant, 40 C.F.R. § 122.28 is adopted by

reference into 30 TEXAS ADMIN. CODE § 321.141, as described in Section 2.a., supra.

The types of discharges regulated by Code § 26.040 and 30 TEXAS ADMIN. CODE Chapter 321 meet the

criteria of 40 C.F.R. § 122.28(a).  In some situations, the state regulations are more stringent than the federal

regulations because they prohibit any discharge.  Violations of those chapters are also subject to the full range

of Commission enforcement actions, pursuant to Chapters 70 and 80 as cited above.  (The 1997 legislation

amending Code § 26.040 allows the Commission to amend rules promulgated pursuant to that section’s old

version, to adopt and conform to federal NPDES requirements.  See Footnote 4.)

14. AUTHORITY TO APPLY CATEGORICAL PRETREATMENT STANDARDS TO
INDUSTRIAL USERS OF POTWS
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