LOWERRE, FREDERICK, PERALES,

ATIMON & ROCKWELL

ATTORNEYS AT LAW -
707 Rio Grande, Suite 200
Austin, Texas 78701
(512) 469-6000 - (512) 482-934:6 (facsimile)
Mail @LF-LawFirm.com

February 13, 2012

Ms. Bridget Bohac, Chief Clerk
Texas Commission on Environmental Quality

"P.O. Box 13087, MC-105

Austin, Texas 78711-3087

Re:  Application No. 5821 for a Reservoir and Water Right Permit by the Upper Trinity
Regional Water District (“Applicant”). :

Dear Ms. Bohac:

On behalf of Ward Timber, Ltd and Ward Timber Holdings, Ltd. (jointly referred to as “Ward
Timber™), I am filing this reply to the responses filed by Applicant, the Executive Director and the
Office of Public Interest Counsel for TCEQ.

Ward Timber agrees with OPIC and disagrees with the Executive Director and Applicant that Ward
Timber is not an affected person or has not shown that it is. Nevertheless, Ward Timber is including
with this reply an affidavit from Jim Thompson with Ward Timber to provide additional facts
regarding Ward Timber’s standing and its hearing request.

Ward Timber filed its initial hearing request almost 6 years ago, and some things have changed.
Ward Timber is, however, still operating basically the same in East Texas and in areas of Arkansas
and Louisiana. A description of those operations is on the attached affidavit.

Ward Timber has economic interest different from the general public. It has standing before this
agency and would in court on a matter such as the application. Its interests will be adversely affected
if the proposed permit here is issued. The amount of land available for timber harvest in East Texas
makes the business of Ward Timber possible. Reductions in such lands affect prices and availability
of timber to the detriment of Ward Timber. The potential range of land reduction for timber
production is discussed in the affidavit.

Morcover, Ward Timber has harvested timber for its operations on land near the propose;d area to be
flooded by the Ralph Hall reservoir in Fannin County. Ward Timber’s interests are not speculative,
Timber on the lands in the footprint of the reservoir, if not built, could be subject to purchase or lease
by Ward Timber in the future. , -
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Ward Timber also owns land on the Sulphur River downstream of the proposed reservoir site, land
that is used for economic purposes by Ward Timber. That land and the associated riparian right will
both be adversely affected at times by the reductions in flows in the River that will result with the
issuance of the draft permit. -

in terms of Texas law Ward Timber clearly has “a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application." As indicated by Texas
courts that test is the same or very similar to the test for standing in Texas Courts. Ward Timber
meets that test. ' : |

According to the Austin Court of Appeals’ recent opinion in City of Waco v. Texas Commission on
Environmental Quality, 346 S.W.3d 781 (Tex. App.—Austin 2011, pet. filed), a hearing requestor
must establish the following elements in order to show standing to participate in a contested -case
proceeding:

(1) An injury in fact from the issuance of the permit as proposed—an invasion of a legally
protected interest (here, an economic interest) that is (a) concrete and particularized and (b)
actual or imminent, not conjectural or hypothetical;

(2) The injury must be fairly traceable to the issuance of the permit as proposed, as opposed to
the indépendent actions of third parties or other alternative causes unrelated to the permit; and

(3) It must be likely, and not merely speculative, that the injury will be redressed by a favorable
decision on its complaints regarding the proposed permit (i.e. refusmg to grant the permit or
imposing additional conditions). /d. at 802.
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This Court also made it clear that interests that are rooted in property rights constitute legally .
protected interests that are distinct from those of the general public, as a matter of law. Id. at 809.

Examples of persons whom the appellate court has recognized as having a legally bl‘otected interest

- for purposes of standing are economic or business interests. In this case it was an interest in rented
coolers where Plaintiff claimed that an ordinance restricting the size of coolers restricted their use of
their property, caused them to incur additional expense, and damaged or destroyed their market for
larger cooler rentals within the City lifits. Stop the Ordinances Please v. City of New Braunfels, 306
S.W.3d 919, 925-26 (Tex. App.—Austin 2010, no pet.). According to the court, the harm alleged was
sufficient for the members of this group of businesses - STOP - to demonstrate an actual, concrete,

- and particularized infringement of their property interests. /d. C '

In Lake Medina Conservation Society' v. Texas Natural Resotrce Conservation Commission, 980
S.W.2d 511, 516 (Tex. App. Austin—1998, pet. denied), the court of appeals concluded that
‘members of an association had standing to contest an amendment to a certificate of adjudication
because they had shown various interests in the lake that would be affected by the amendment,
including ownership interest in lakefront property. The court noted that the impact of lower lake
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levels on owners of waterfront property, waterfront businesses, and private wells in the area
constitutes a sufficiently particularized injury distinet from members of the general public.

In Texas River Protection Association v. Texas Natural Resource Conservation Commission, 910
S.W.2d 147, 151-52 (Tex. App.—Austin 1995, writ denied), the court of appeals found the
Association to have standing in a water rights case, where the Association showed that some of its
members own property fronting the affected area of the river, with attendant riparian rights.

Significantly, the court also held that the alleged injury need not affect “vested” property rights to ‘
confer standing. The alleged harm for standing in a contested case on a water right may be economic,
recreational, or environmental. Id. In that case, the Association members testified to their economic
1nterests The permit would also harm their canoeing-business opp01tun1t1es These alleged injuries

" were not common to members of the public at large.

As in the cases cited above, Ward Timber has sufﬁcwntly alleged an injury in fact that is distinct
from members of the general public.

The proposed reservoir would result in economic injury to Ward Timber’s legally protected interest
in its business. Were the Ralph Hall réservoir permitted and constructed, and other land taken for
mitigation, Ward Timber would incur additional expense in obtaining timber. The availability of
timber in the area would decrease, causing the cost to go up and affecting Ward Timber’s economic
interests. This is the type of injury that has been recognized by the court of appeals as sufficient to
confer standing. :

Finally, the injuries claimed by Ward Timber arte redressable by a favorable decision. That is, if the
proposed permit were denied, Ward Timber’s interests would be protected from injury.

Ward Timber also clearly meets the test for a hearing request that is pr0v1ded in TCEQ rules at 30
TAC § 55. 256 i '

(1) Ward Timber has both property and economic interests that are protected by the law under
which the application will be con51de1ed

(2) Ward Timber’s location - its past hatvest of timber in Fannin and many other counties
throughout much of the Sulphur River basin together with Ward Timber’s desire and
prospects of years of additional harvesting in such locations - meets the distance restrictions
and any other such limitations imposed by law;

(3) Impacts on Ward Timber’s property and economic interests is directly and adversely
affected by the activity regulated, i.e. the diversion of water and construction of a dam and
reservoir;

(4) There will be direct impacts by this regulated activity on the use of property owned and
leased by Ward Timber for 1ts operations;



(5) There will be direct 1mpacts by thls regulated activity on use of the land and timber, the
» natural resources that are owned or leased by Ward Timber.

Moreover, Ward Timber is part of an integrated forestry industry, buying wood for producers and
selling wood to other processors. Ward Timber depends upon both healthy forests and a healthy
forest industry in East Texas. The proposal by the Upper Trinity Regional Water District will
adversely affect the economics’of this industry and those of Ward Timber. :
Pl
Finally, Ward Timber remains opposed to the position of the Executive Director and the applicant
that the Applicant has met the tgst for water conservation required for interbasin transfers of water
that would be authorized by this permit, if issued. Ward Timber is concerned that the decision here
will allow Ralph Hall to be built without compliance with the higher water conservation requirements |
contemplated by the legislature for interbasin transfers of water. It could then also set a bad
precedent for decisions on other proposals for reservoits on the Sulphur River, including the Marvin
Nichols Reservoir, where Ward Timber also has strong connections to the land, timber and River.

Thus, Ward Timber continues to request a contested case hearmg and to be named a party to that

hearing.
L]

Ward Timber may be contacted through the undersigned attorneys at the address, phone number and
fax numbers provided above. The aitemative contact information for Ward Timber is P.O. Box 360,
Linden, Texas 75563, (903) 756-7700.

Copy to: Service list,
‘Mr. Brent Jasper, U.S. Army Corps of Englneers Fort Worth, Texas =



F VIT OF J1 O 0

STATE OF TEXAS {

COUNTY OF CASS {

BEFORE ME, the undersigned notary, on this day personally appeared Jim

Thompson, who, being by me, duly sworn on his oath stated that he has read the following,
that overy statement below is true and correct, and that every statement below is within his
personal knowledge,

1.

2!

3.

5.

6.

My name is Jim Thompyson. Iam over the age of 21 and am competent to testify to
the following facts based on my own personal knowledge.

I have been the Chief Financial Officer and in house Counsel for Ward Timber, A
Litd. for the past fourteen (14) years.

Ward Timber Holdings, Ltd. is a land holding company which owns lands
throughout Northeast Texas and Arkansas, Ward Timber, Ltd. operates a
hardwood sawmill in Linden, Texas and buy and sells wood throughout Northeast
Texas, Arkansas, Louisiana and Oklahema. The principals of Waxrd Timber have
been in the timber business for over thirty years.

Ward Timber's principal office is in Linden, Texas but it operates 5 woodyards

throughout Northeast Texas and purchases and sells timber and land in Northeast
Texas, Louisiana, Arkansas and Oklahoma, Ward Timber has over 100 employees
with at least twice as many subcontractors, including truck drivers and loggers.

Ward Timber requires on an smple and available timber Supply for the operation of
its business. Ward Timber harvests approximately 100,000 tons of timber each
year from the Sulphur River basin alone.

In fact, Ward Timber has purchdased and harvested 425 acres of timber in Fannin
County, Texas, the county of the proposed Ralph Hall Reserveir.

Ward Timber has also leased land or purchased timber and currently has such
interests within the footprint of proposed veservoir sites that have been referred to

as one of the Marvin Nichols sitgg, e

‘Ward Timber also owns approximately 100 acres of land that front on the Sulphur
River im Cass County. Thus, it has n riparian right to water in the Sulphur River.
The value of that land depends upon flows in the River, and Ward Timber believes
that significant reductions in flows caused by Ralph Hall and/or Marvin Nichaels
reservoirs, together with existing upstream reservoir, may reduce the value of Ward
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Timber’s land.

With the construction of the Ralph Hall Reservoir, the availability of timber in the
Sulphur River basin and the area where Ward Timber acquives Iand will be
reduced. Not only will the footprint of the Ralph Hall reservoir remove land from
potential thuber production, the mitigation for the reservoir, which will likely be
required by the Corps of Enginecrs in addition to that proposed for this TCEQ
permit, will remove additional lands from potensial timbor production, That
mitigation will in s}l likelihaod occur in Northeast Texas, which will further reduce
Ward Timber’s timber supply.

In a similar situation, the coustruction of the Cooper Dam for the Jim Chapman
Lake, which is in the Sulphur River Basin in Deltn County, removed approximately
10,000 acres of land from potential production of timber. The mitigation which
occurred primarily downstream. near the Sulphur River, removed over 30,000 acres
of land from timber production, -

Likewise, the existing Wright Patman resexrvoir on the Sulphur River removed over
20,000 acres in the basin from potential timber production,

The Marvin Nichols Reservoir, which is currently a protected reservoir site in the
Texas Water Plan and planned for supply for Region C, could, if built, remove an
additional 60,000 to 70,000 acres of land from such production. Moreover, the
Texas Parks and Wildlife Departments estimates that by law, additional lands,
including a minimum of 163,000 acres by some estimates — could be set aside to
mitigate the loss of high-quality wildlife habitat.

Thus, with the existing reservoirs and plans for Ralph Hall and Marvin Nichols, a
vast amount of land within the Sulphur River Basin could be removed from the pool
of land available for timber utilized by Ward Timber and other timber companies
in the Sulphur River Basin, ‘Those other companies compete with an, in some cases,
cooperate with Ward Timber. Oue of those companies is International Paper.

Waid Timber estimates the cumulative impacts from the addition of the Ralph Hall
Rescrvoir will adversely affect its- production and, thus, profits. If mitigation occurs
in certain key areas of the basin, the adverse impacts could be very significant.

Ward Timber is part of an infe'grated'fnresfry industry. Itis willing to be aligned
with other timbexr companies that may be parties to the hearing.

In fact, Ward Timber depends upon its relationship with International Paper (“IP”)
for gale of some of its timber for use in IP’s paper production. One of International
Paper’s plants is within the Sulphur River basin and discharges into the Sulphur

River, If the proposed reservoir and diversions upstream reduce flows, the
operations of International Paper could be limited by reduction in available timber



17,

18.

19,

20,

in the basin and by IP’s ability. to dischaxge its treated waste water, IP’s continued
presence in this basin is important and if the cumulative impacts of added reservoir
and mitigation nreas lead to reduction or elimination of IP*s activities in the region,
Ward Timber would also be adversely affected.

Ward Timber also disagrees with the analysis by the Executive Director in his
response to comments that the water conservation identified in the application meets
the requirements for water conservation for the proposed interbagin transfer of
water pursuant to Section 11.085, Texas Water Code, that

the applicant for the interbasin transfer has prepared a drought
contingency pian and has developed and implemented a water
conservation plan that will result in the highest practicable levels of
water conservation and efficiency achievable within the jurisdiction
of the applicant.” - o :

The ED’'s evaluation is based on facts presented by the applicant, and Ward Timber
is in a position to present additional facts, and, for some aspects, facts that are
contrary to those of the applicant, ‘Thus, Ward Timber can assist the TCEQ in its
final decision on this reserveir. Given the legislature’s directive that there be no
interbasin éransfer if the receiving area is not deing all it can to reduce the need for
water, the adverse impacts on Ward Timber of the construction and operation of
the Ralph Hal} Reservoir under the permit proposed here will be eliminated if, as
‘Ward Timber will show, the facts lead to the.conclusion that the interbasin transfer
js not appropriate under Texas law. Then the interests of Ward Timber in

participating will be properly resolved.

Ward Timber’s interests sre different from those of the general public and even
those of othex timber companies, given Ward Timber’s location and its reliance on
the Sulphur River Basin for timber supply,

Moreover, Waxd Timber has an‘interest in development of a proper factual test for
the requirement of a higher water conservation approach for interbasin transfer.s,
givens its timber holdings in or near the footprint of the Marvin Nichols reservoir.
The deciston here on water consexrvation requirements may affect how the
determination is made for a permit and interbasin transfer for the Marvin Nichols
regervoir. Since the Commissioners of TCEQ have not proposed to adopt any rule
or formal guidance to define the requirements for such “highest practicable levels of
water conservation efficiency” in any fashion other than a case by case evaluatlofl in
permi¢ proceedings, Ward Timber’s interests are best protected by its participation

in the decision on Ralph Hall, - - . -



Further the Affiant sayeth not,

JWTHOMPSON s

SWORN TO AND SUBSCRIBED before me on the /0 day of February, 2012.

NOTA?lz Y PUBLIC, STATE OF TEXAS

Notary’s Printed Name: :
N ] 'GH WILSOH
Kim Wi[ﬂ{m ' B NOTARY PUBLIC

STATE OF

J 2L,

TEXAS
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My Commission Expires;
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CERTIFICATE OF SERVICE

By my signature below, I certify that on this 13" day of February, 2012, copies of the foregoing
document were served upon the parties identified below via hand deli
facsimile and/or Certified U.S. Postal Mail.

FOR THE APPLICANT:

Larry Patterson, Chief Engineer
Upper Trinity Regional Water District
P.O. Box 305

Lewisville, Texas 75067-0305
Austin, Texas 78746

Tel: (972) 219-1228

Fax: (972) 219-7521

Martin Rochelle

Lloyd Gosselink Bleving Rochelle &
Townsend, P.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701-2478

Tel: (512) 322-5800

Fax: (512) 472-0532

FOR THE CHIEF CLERK;

Ms. Bridget C. Bohac

TCEQ

Office of the Chief Clerk, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

FOR THE SMALL BUSINESS AND
ENVIRONMENTAL ASSISTANCE
DIVISION:

Brian Christian, Director

TCEQ

Small Business and Environmental
Assistance Division

Public Education Program, MC- 108
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-5678

T elecironic mail,

O —

}d/chard W. Lowerre

FOR THE EXECUTIVE
DIRECTOR:

Robin Smith, Staft Attorney
TCEQ

Environmental Law Division, MC- 173 -
P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-0463

Fax: (512) 239-3434

Tracie Donnelly, Technical Staff
TCEQ

Environmental Law Division, MC- 160
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0083

Fax: (512) 239-2214

FOR THE OFFICE OF PUBLIC
INTEREST COUNSEL.:

Mr. Blas I. Coy, Ir., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel, MC- 103
P.0O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR ALTERNATE DISPUTE

RESOLUTION:

Mr. Kyle Lucas

TCEQ

Alternate Dispute Resolution, MC- 222
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax:-(512) 239-4015



REQUESTOR(S):

John S. Adams

Leslie A. Adams

PO Box 174

Ladonia, TX 75449-0174

Jeff Barnett
14812 E FM 1550
Honey Grove, TX 75446-7618

Eddie and Linda Belcher
4122 Farm Road 1487
Bogata, TX 75417-6601

Pete and Peggy Belcher
4163 Farm Road 1487
Bogata, TX 75417-6602

Janice Bezansan

Executive Director, TCONR
3532 Bee Cave Rd, Ste 110
West Lake Hills, TX 78746-5467

Christopher Brown

National Wildlife Federation
44 East Ave, Ste 200
Austin, TX 78701-4385

Gail and Tommy Brown
586 County Road 3345
Ladonia, TX 75449-3403

L Cbliey
10012 FM 895
Lake Creek, TX 75450-3406

Richard Cook

Mayor, Town of Double Oak
320 Waketon Rd

Double Oak, TX 75077-3020

Chester Debord
2941 County Road 3640
Ladonia, TX 75449-4422

John Dondrea

Town of Double Oak

320 Waketon Rd

Double Oak, TX 75077-3020

Michelle Dowell
PO Box 52
Gober, TX 75443-0052

Mike Flesher
2853 FM 2990
Ladonia, TX 75449-3410

Sarah Hembree-Ashcraft-Petersen
Sarah Hembree-Petersen

325 CR 3360

Ladonia, TX 75449

Nina and Robert Holt
365 County Road 4615
Bogata, TX 75417-7146

Debbie and Ronal Kennemer
1001 County Road 1300
Lake Creek, TX 75450-3412

WITHDRAW OF REQUEST(S)
James P. Allison

402 W 12" St

Austin, TX 78701-1817

George E Henderson
101 E Sam Rayburn Dr, Ste 101
Bonham, TX 75418-4347

Joe Max and Patricia McKlevey
4905 County Road 1412
Bogata, TX 75417-7164

Lyndal Burnett
206 E Main St
Ladonia, TX 75449-1003

Greg Bush
PO Box 348
Redwater, TX, 75573-0348



Mary Call
203 Bonham St
Ladonia, TX 75449-1304

WP Cameron
679 Sister Grove Rd
Van Alstyne, TX 75495-2429

PUBLIC OFFICIALS

The Honorable Derrell Hall
County Judge, Fannin County
101 E Sam Rayburn Dr Ste 101
Bonham, TX 75418-4347

Gene Carey

Mayor

PO Box 299002
Lewisville, TX 75029-9002

INTERESTED PERSONS:

Jan Hart Black

President, Greater Dallas Chamber
700 N Pearl St Ste 1200

Dallas, TX 75201-2824

Virginia Blevins
PO Box 129
Justin, TX 76247-0129

Johnny Braley
406 Oak St
Honey Grove, TX 75446-2152

Tommy Brown
586 County Road 3345
Eadonia, TX 75449-3403

David Brune
RR 1 Box 1548
Crowell, TX 79227-9750

Sam Bullock
785 County Road 2670
Telephone, TX 75488-6833

Janice & Mike Caylor
PO Box 152
Ladonia, TX 75449-0152

Gary W Cheatwood
3705 Farm Road 1487
Bogata, TX 75417-6156

Randel Chumbley
504 Redner St
Ladonia, TX 75449-1117

Lyn Clancy

Assoc Gen Counsel, LCRA
PO Box 220 H429

Austin, TX 78767-0220

Brenda and Larry Cook
3648 FM 2990
Ladonia, TX 75449-3411

Gary & Lorraine Cota
415 N Business Highway 78
Blue Ridge, TX 75424-9728

Tommy Gilbert
835 County Road 2730
Honey Grove, TX 75446-4204

Gilbert Gossett
661 County Road 2670
Telephone, TX 75488-6817

Cyndee and Phil Haley
1596 County Road 4215
Bonham, TX 75418-9378

Tom Harpool
2222 Houston PL
Denton, TX 76201-3700

Mary Harris
2317 Appleton Dr
Dallas, TX 75216-7417



Dianne Helms
4401 N Interstate 35 Unit 202
Denton, Tx 76207-3432

David M Hembree
9412 Timbercreek Dr
Bonham, TX 75418-5138.

Robert Hoffman
POBox 116
Ladonia, TX 75449-0116

Joan Holland
522 S Edmonds Ln Suite 200
Lewisville, TX 75067-3524

Mabel Holmes
15924 E FM 1396
Windom, TX 75492-3625

Mary Horn

Denton County Judge, Denton County
110 W Hickory St.

Denton, TX 76201-4116

Leon Hurse

Mayor, City of Ladonia
PO Box 5

Ladonia, TX 75449-0005

Leon Hurse
PO Box 121
Ladonia, TX 75449-0121

Janet E and Kenneth Jones
3054 County Road 2730
Honey Grove, TX 75446-4211

Rebecca Knight
317 County Road 2950
Dodd City, TX 75438-3209

Del Knowler
739 Seals Dr
Bartonville, TX 76226-6353

Jerry Lane
4517 Crown Ridge Dr
Plano, TX 75024-5221

Jim Lang
2220 Lockesley Dr
Flower Mound, TX 75028-3571

Margaret Laws
5001 County Road 4806
Ladonia, TX 75449-6006

Laurie Long
2708 Lake Flower Dr.
Flower Mound, TX 75022-4380

Lisa Lyon
522 S Edmonds Ln Suite 200
Lewisville, TX 75067-3524

Shirley Shumake
2012 County Road 4302
De Kalb, TX 75559-5625

Paul A Smith
1246 County Road 3343
Ladonia, TX 75449-3439

Tricia Stoltenberg
519 County Road 3370
Ladonia, TX 75449-3608

Paul Stone
709 Lake Bluff Dr.
Flower Mound, TX 75028-7219

Jack Strickland
907 Rush Creek Dr.
Allen, TX 75002-2310

Thomas E. Taylor
Executive Director

Upper Trinity Water District
PO Box 305

Lewisville, TX 75067-0305



Michael Teeling
716 Cambridge Dr.
Richardson, TX 75080-3106

Sue Tejml
400 Woodland Dr,
Copper Canyon, TX 75077-8501

Jim Thompson
PO Box 1107
Atlanta, TX 75551-1107

Chris Torley
6618 Raintree Pl.
Flower Mound, TX 750226112

Latry Traylor
3053 County Road 4315
De Kalb, TX 75559-2814

T. Jervis Underwood
930 Crystal Cv.
Oak Point, TX 75068-2288

Thomas Velis
798 County Road 3245
Windom, TX 75492-4402

Happy and Joetta Wallace
5920 FM 68
Wolfe City, TX 75496-4846

Shane Wallace
PO Box 32
Gober, TX 75443-0032

Clyde Walters
1010 Southlake St.
Cooper, TX 75432-3706

Jeannie Weeks
2500 Stonewall St. Ste 805
Greenville, TX 75401-4209

John W, Welch

- 1588 County Road 2655

Telephone, TX 75488-6804

Joe Wishard
10972 E EM 1550
Ladonia, TX 75449-3618

H D Witcher, Jr.
975 County Road 2705
Telephone, TX 75488-6066

Stephen Wright
675 County Road 3395
Ladonia, TX 75449-4200



