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June 11, 2012 

TO:  Persons on the attached mailing list. 

RE: Affordable Dewatering Service, LLC 
Permit No. 2373 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at Midland County Public Library, 301 West Missouri Avenue, 
Midland, Texas 79701-5108. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide.  

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and 

http://www.tceq.state.tx.us/


(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/about/comments.html or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled. 

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ms 

Enclosure

http://www.tceq.texas.gov/about/comments.html
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EXECUTIVE DIRECTOR=S RESPONSE TO PUBLIC COMMENT 
 


The Executive Director (Executive Director) of the Texas Commission on Environmental Quality 
(TCEQ) files this Response to Public Comment on the application (Application) by Affordable 
Dewatering Service, LLC (Affordable Dewatering or Applicant) for a new Municipal Solid Waste 
(MSW) Permit Number 2373 and on the Executive Director’s Preliminary Decision.  As required 
by Title 30, Texas Administrative Code (30 TAC), Section (§) 55.156, before an application is 
approved, the Executive Director prepares a response to all timely, relevant and material, or 
significant comments.  The TCEQ Office of the Chief Clerk received timely comments from Fred 
Squire as the owner of FenceCo, Rod Prichard as the president of Alpha Equipment and Robert 
C. Wilson, attorney, on behalf of FenceCo and Alpha Equipment.  
  
This Response to Public Comment addresses all timely public comments received, whether or 
not withdrawn.  If you require additional information about this permit application or the MSW 
permitting process, please call the TCEQ Public Education Program at 1-800-687-4040.  
General information about the TCEQ can be found on the TCEQ Web site at 
www.tceq.state.tx.us. 
 
I. BACKGROUND 
A. Description of Facility 
Affordable Dewatering Service, LLC, 4404 Mockingbird Lane, Midland, Texas 79707, has 
applied to the TCEQ for a permit that would authorize construction and operation of a new 
municipal solid waste Type V liquid waste processing facility.  The facility is proposed to be 
located at 2201 S. Midkiff Road, Midland Texas in Midland County.  The proposed permitted 
facility area would include approximately 1.57 acres.  If approved, the permit would authorize 
acceptance, storage and processing of grease trap waste, grit trap waste, septage and portapotty 
waste on a commercial basis.  Waste unloading and processing would be conducted inside of an 
enclosed building equipped with a charcoal air filtration system designed to control odor. If 
approved, the facility would be authorized to accept a maximum of 126,000 gallons of liquid 
waste per day.  The proposed available liquid waste storage capacity of the facility is 100,800 
gallons.  The maximum length of time unprocessed or processed solid waste would be 
authorized to be stored at the facility is 72 hours.  
 
Procedural History 
TCEQ received the application on April 11, 2011.  The Executive Director declared the 
application administratively complete on April 19, 2011.  The TCEQ Office of the Chief Clerk 
(OCC) mailed Notice of Receipt of Application and Intent to Obtain an MSW Permit (NORI) on 
April 21, 2011.  Affordable Dewatering published the NORI in the Midland-Reporter Telegram 
on April 28, 2011.  The Executive Director declared the application technically complete on 
February 10, 2012, and prepared a draft permit. The OCC mailed the Notice of Application and 
Preliminary Decision (NAPD) on February 29, 2012.  Affordable Dewatering published the 
NAPD in the Midland-Reporter Telegram on March 7, 2012. The comment period for the 
Application ended on April 9, 2012.  
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Rules, Law, and Records 
The following websites provide access to state and federal laws and rules applicable to an 
application for a new MSW facility: 
 


Texas statutes http://www.statutes.legis.state.tx.us/ 
TCEQ rules under Title 30 Texas 


Administrative Code 
http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewT


AC 
Secretary of State www.sos.state.tx.us 
Federal statutes and rules 
 


http://www.epa.gov/lawsregs 
 


The technically complete application is available for review and copying at Midland County 
Public Library, 301 W Missouri Avenue, Midland, Texas 79701-5108. 
 
II. COMMENTS AND RESPONSES: 
 
Siting - Surrounding Land Use 
Comment 1:  
Fred Squire, as owner of FenceCo, commented that the proposed facility is located on a major 
road close to FenceCo, that FenceCo is located on property he owns and that the area consists of 
mixed commercial and residential use.  Fred Squire also expressed concern that operation of the 
proposed facility will negatively affect the area. Rod Prichard, as president of Alpha Equipment, 
commented that the area is located within the city limits, consists of single family homes and 
businesses and is inappropriate for a Type V MSW facility. Rod Prichard also raised concern 
that the proposed facility will negatively affect on the area.  
 
Response 1:   
TCEQ’s jurisdiction is established by the Legislature and is limited to the issues set forth in 
statute. (Texas Health and Safety Code §361.011).  The Executive Director’s review of an 
application for a MSW Type V facility is confined to whether the application, proposed facility 
design, proposed operation of the facility and draft permit satisfy the requirements of the 
applicable TCEQ rules.  The MSW rules are promulgated under 30 TAC, Chapter 330.  
The Application is required to include a general location map depicting: structures and 
inhabitable buildings within 500 feet of the facility; schools, licensed day-care facilities, 
churches, hospitals, cemeteries, ponds, lakes, and residential commercial and recreational areas 
within one mile of the facility; and archeological sites, historical sites, and sites with exceptional 
aesthetic qualities adjacent to the facility in accordance with 30 TAC § 330.61(c).  The 
Application includes maps depicting the required information at Part II, Figures 1 through 5, 
pages F-1 through F-5.2.  The Application is required to include a Land-use map depicting 
zoning and actual uses of land  within one-mile of the  proposed facility in accordance with 30 
TAC § 330.61(g).  The Application includes land-use maps and keys depicting the required 
information at Part II, Figures 9 through 11, pages F-10.1 through F-11.  The Application is 
required to include information regarding the likely impacts of the facility on cities, 
communities, groups of property owners and individuals, analyze the compatibility of land use, 
zoning in the vicinity, community growth patterns and other factors in accordance with 30 TAC 
§ 330.61(h).  The Application includes a narrative discussion of the required information which 
states that the immediate area of the proposed facility is zoned for commercial or industrial use 
and that the nearest residences are located 3000 feet or .56 miles from the facility boundary at 
Part II, Section 2.8, pages 2-7.  The Executive Director has reviewed the Application and 
determined that the maps and information regarding the general location and adjacent land use 
satisfy the rule requirements. 



http://www.epa.gov/lawsregs
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Siting - Impacts to Adjacent Businesses 
Comment 2:  
Fred Squire, as owner of FenceCo, commented that he operates a storefront regularly frequented 
by customers, that his customers have been subjected to odor from operations at the proposed 
facility and expressed concern that if odor from the facility continues or worsens that it will 
negatively impact his customers and his business activity.  Rod Prichard, as president of Alpha 
Equipment, commented that he operates a business adjacent to the proposed facility, that 
operations at the proposed facility have made his employees physically ill and sick to their 
stomachs, that customers have complained about the odor and that odor from the proposed 
facility has made it hard to conduct business and can have a negative financial impact on his 
business.  
 
Response 2:   
Odor is discussed under response No. 5 below. As discussed under Response No. 1 above, the 
executive director’s review of an application for a MSW Type V facility is confined to whether the 
application, proposed facility design, proposed operation of the facility and draft permit satisfy 
the requirements of the applicable TCEQ rules.  However, the issuance of an MSW permit 
expressly does not authorize injury to persons or property or invasion of other property rights, 
or infringement of state or local law or regulation in accordance with 30 TAC §305.122(c).  
Additionally, TCEQ rules specifically prohibit the operation of a solid waste facility in a manner 
that causes, suffers, allows or contributes to the creation or maintenance of a nuisance or the 
endangerment of human health and welfare  or the environment  in accordance with 30 TAC 
§330.15(a)(2).  Information about reporting a suspected violation of TCEQ rules or issued 
authorization is available under Response No. 5 above.  The Executive Director has reviewed the 
Application and determined that the Application satisfies the facility siting requirements.   
 
Flooding / Surface and Groundwater Quality 
Comment 3:  
Rod Prichard, as president of Alpha Equipment, commented that the proposed facility and 
Alpha Equipment are located in a flood plain and that flooding engulfs both the building at the 
proposed facility location, 2201 S. Midkiff Rd., and Alpha Equipment’s building at 1823 S. 
Midkiff Rd. Rod Prichard also commented that Alpha Equipment uses well water and expressed 
concern that the potential of flooding at the proposed facility raises health concerns and 
concerns about contamination of well water. 
 
Response 3:   
Discharge of solid waste or pollutants into or adjacent to waters in the state is prohibited by 
Texas Water Code, § 26.121. All liquids resulting from the operation of  solid waste facilities are 
required to be disposed of in a manner that will not cause  surface water or groundwater 
pollution in accordance with 30 TAC § 330.207. The Application is required to include  a 
description of how all liquids resulting from operation of  solid waste facilities will be disposed 
of in a manner that will not cause surface water or groundwater pollution in accordance with 30 
TAC § 330.63(b)(4). The Application states that Affordable Dewatering has obtained a license 
from the City of Midland to discharge liquid waste from the entire facility to the public sanitary 
sewer and includes a copy of the license. (Application Part II, Section 2.11. Page 2-10 and 
Attachment A, pages A-1 through A-20). The Application includes diagrams and narrative 
descriptions of management of waste and liquid resulting from operation of the facility prior to 
discharge.  (Application, Supplemental Technical Report, pages STR-1 through STR-2; Part II 
Section 2.1, page 2-1 through 2-2, Section 2.13, pages 2-10 through 2-11; Part III, Section 3.1, 
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page 3-1, Section 3.2.2, pages 3-2 through 3-3, Section 3.2.4, pages 3-5 through 3-6, Section 
3.2.6, page 3.6; Part IV Section 4.1, pages 4-1 through 4-2, Section 4.1.4, pages 4-6 through 4-7, 
Section 4.1.9, page 4-10, Section 4.1.10, page 4-10; and Figure 6, page F-1 through F-7).  The 
Application is required to demonstrate how the proposed facility will comply with Texas 
Pollutant Discharge Elimination System (TPDES) storm water permitting requirements in 
accordance with 30 TAC § 330.61(k).  The Application indicates that the Applicant will obtain 
coverage under the TPDES General Permit for storm water discharges associated with industrial 
activities. (Application, Part IV, Section 4.4, page 4-14).   
 
The Application Site Development Plan is required to include a statement that the proposed 
facility design complies with MSW facility surface water drainage requirements under 30 TAC § 
330.303 in accordance with  30 TAC § 330.63(c).  The Application Site Development Plan 
includes a statement that the facility complies with the requirements of 30 TAC § 330.63(c) at 
Part III, Section 3, page 3-6. The Application is required to include an existing conditions 
summary that provides data about site specific groundwater and surface water conditions at and 
near the site in accordance with 30 TAC § 330.61(k). The Application includes an existing 
conditions summary which states that surface water sheet flows across the site in a southeasterly 
direction and no defined channels or concentrated flows enter the site. (Application, Part II, 
Section 2.11. Page 2-10).  
 
An MSW facility is required to be designed, constructed, maintained and operated to manage 
run-on and runoff during the peak discharge of a 25-year rainfall event, prevent the discharge of 
waste, and control surface water drainage in and around the facility to minimize run-on and run 
off into and off of the treatment area in accordance with 30 TAC § 330. 303. The Application 
states that the facility will be constructed on fill material with a swale constructed at the entry 
gate to prevent storm water from running onto, into, and off the facility. (Application, Part II, 
Section 11. Page 2-10).  The Application also states that run-on and runoff from the  processing 
area, feedstock transfer  process holding tanks and  processing equipment will be controlled by 
locating all waste unloading, processing units and liquid waste storage units within an enclosed 
building. (Application, Part III, Sections 3.2.2 through 3.2.2, at pages 3-2 through 3-4 and 3.2.6 
at page 3-6).  Additionally, the Application states the enclosed building will sit on a reinforced 
concrete slab equipped with secondary containment area to contain the worst-case spill or 
release.  (Application, Part III, Sections 3.2.6 at page 3-6, 3.4 at page 3-7 and Figure 6 at page 
F6-2. 
  
The Application is required to include a floodplains and wetlands statement in the existing 
conditions summary in accordance with 30 TAC § 330.61(m). The Application is required to 
identify whether the proposed facility is located with-in a 100-year flood plain and any other  
special flooding factors and the facility is required to be designed to prevent washout from a 
100-year flood in accordance with 30 TAC § 330.63.(c).  The Application Site Development Plan 
indicates that the proposed facility is not located within a floodplain at Part II, Section 2.13, 
page 2-10. Additionally, the Application includes an excerpt from a Federal Emergency 
Management Agency Flood Insurance Rate Map, revised September 16, 2005, which indicates 
that the proposed facility location is not located within a 100-year floodplain at Part II, Figure 
11, page F-11.  The Executive Director has reviewed the Application and determined that the rule 
requirements regarding flooding and groundwater quality are met.   
 
Secondary Containment 
Comment 4:  
Rod Prichard, as president of Alpha Equipment, commented that he has not seen evidence that 
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operations at the proposed facility utilize secondary containment. 
 
Response 4:   
Information about proposed secondary containment is available under Response No. 3 above.  
Operations conducted prior to permit issuance at a proposed facility may become a part of an 
applicant’s Compliance History. However, apart from the Compliance History, any facility 
design, construction or operations prior to permit issuance are outside of the scope of the 
Executive Director’s technical review of the Application. The Executive Director has reviewed 
the Application and determined that the rule requirements regarding secondary containment 
are met.   
 
Odor 
Comment 5:  
Fred Squire, as owner of FenceCo, commented that his customers have been subjected to odor 
from operations at the proposed facility. Rod Prichard, as president of Alpha Equipment, 
commented that odor from operations at the proposed facility are made worse by strong south 
winds, have sickened his employees, and made it hard to conduct business, caused disruption in 
the parking lot of his business and that his customers have complained about the odor.  Robert 
C. Wilson on behalf of FenceCo and Alpha Equipment commented that operations at the 
proposed facility have caused odor sufficient to make employees of FenceCo and Alpha 
Equipment sick, that Alpha Equipment investigated the source of the odor and confirmed that 
the odor emanated from the operations at the proposed facility and that customers of FenceCo 
and Alpha Equipment have complained about odor. 
 
Response 5:   
Air emissions from MSW facilities may not cause or contribute to a condition of air pollution in 
accordance with 30 TAC § 330.245(a). Facilities and constructed air pollution abatement 
devices are required to obtain authorization under 30 TAC § 116 or 30 TAC Chapter 33o in 
accordance with 30 TAC § 330.245(b). The draft permit requires the owner or operator to 
comply with the requirements of the air permit exemption in 30 TAC ' 106.534, if applicable, 
and the applicable requirements of 30 TAC Chapters 106 (Permits By Rule) and 116 (Control of 
Air Pollution By permits for New Construction or Modification) and the requirements of 
Chapter 330, Subchapter U (relating to Standard Air Permit for Municipal Solid Waste Landfill 
Facilities and Transfer Stations). (Draft MSW Permit No. 2373, Part VI, Standard Permit 
Conditions, H, page 7).   
 
Liquid waste and solid waste at the proposed facility are required to be stored in odor-retaining 
containers and vessels in accordance with 30 TAC § 330.245(c).  The Application states that 
collection tanks and holding tanks will be covered with Plexiglas lids and piped to free-standing 
charcoal filter canister for air purification at Part III, Section 3.2.2 at page 3-3. The facility is 
required to be designed and operated to provide adequate ventilation for odor control and 
employee safety, in accordance with 30 TAC § 330.245(d).  The Application states that the 
building will be equipped with charcoal air filtration and a ventilation system at Part III, Section 
3.2.2, page 3-3, 3.2.3, pages 3-4 through 3-5, and Appendix F pages F-18 through F-20.   
 
The facility is required to employ air scrubber units, on-site buffer zones, waste handling 
procedures, storage clean-up procedures or  alternative ventilation and odor control procedures 
in accordance with 30 TAC § 330.245(f).  The Application includes additional measures to 
control potential odor that could be generated from the washout pit where waste is unloaded 
from trucks at Part IV, Section 4.1.18, page 4-13.  These additional measures include washing the 
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washout pit daily, treating the washout pit with a bleach solution bimonthly and stocking 
suitable biological deodorant to treat accidental spills of untreated waste. (Application Part IV, 
Section 4.1.18, page 4-13).  
   
Process areas that recover material from solid waste that contains putrescibles are required to 
be located totally within an enclosed building and the openings of the process building 
controlled to  prevent nuisance odors from leaving the facility boundary in accordance with 30 
TAC § 330. 245(g).  The Application states that all processing units including washout pit, 
holding tanks, collection tanks, and dewatering boxes and all liquid waste storage units will be 
located within a contained building at Part III, Sections 3.2.2 and 3.2.3 at page 3-3.  
Additionally, the Application states that no processed septage, grease trap waste, or portapotty 
waste will be stored outside at Part III, 3.2.2, page 3-3.   
 
The facility design is required to allow a minimal time of exposure of liquid waste to the air 
minimizing waste contact with the air and controlling openings to process buildings to prevent 
nuisance odors from leaving the facility boundary and to prevent release of nuisance odors to 
the atmosphere in accordance with 30 TAC § 330.245(d) and (h).  Additionally, the proposed 
facility is prohibited from operating in a manner that causes, suffers, allows or contributes to the 
creation or maintenance of a nuisance in accordance with 30 TAC § 330.15(a)(2).  The 
Application states that dewatered solids, dry grit, will be stored outside under a shed roof, that 
odor is not anticipated to be a problem  and that if odor occurs dry lime will be incorporated 
with the  solids to minimize particulate matter emissions. (Application Part III, Section 3.2.2 at 
page 3-3.)  Additionally, the Application describes operation and facility design features that will 
prevent the creation or maintenance of a nuisance, unloading with gravity instead of by pump, 
rapid processing with a maximum of 72 hour storage time, and charcoal filtration for individual 
units and the building. (Application, Part III, Section 3.4 page 3-7). 
 
The Application is required to include a site-specific Site Development Plan that includes 
proposed odor control measures for each storage, processing, and disposal unit in accordance 
with 30 TAC § 330.63(b)(2)(C).  The Application Site Development Plan includes site specific 
odor control measures for each storage, processing, and disposal unit as discussed above.  
(Application, Part III, Sections 3.2.2 and 3.2.4).  The Executive Director reviewed the 
Application and determined that the odor control measures satisfy the rule requirements.   
 
Individuals are encouraged to report concerns regarding air quality, nuisance odor or suspected 
noncompliance with terms of any TCEQ permit or environmental regulation by calling TCEQ’s 
24-hour toll-free Environmental Complaints Hotline at 1-888-777-3186, TCEQ Region 7 Office 
at 432-570-1359 or by sending an e-mail to complaint@tceq.texas.gov. Citizen complaints may 
be filed on-line at www.tceq.state.tx.us/compliance/complaints.  Information on TCEQ 
procedures for investigating odor complaints is available on the TCEQ Internet site at 
www.tceq.state.tx.us/compliance/complaints/protocols/odor_protopdf.html  TCEQ 
investigates all complaints.  If a person or facility is found to be out of compliance with the terms 
and conditions of a permit or other authorization, rule or law, the person or facility may be 
subject to enforcement action.  
 
Air Quality 
Comment 6:  
Robert C. Wilson, on behalf of FenceCo and Alpha Equipment, commented that based on past 
experiences of Alpha Equipment and FenceCo that operations at the proposed facility will cause 
a condition of air pollution. 



http://www.tceq.state.tx.us/compliance/complaints

http://www.tceq.state.tx.us/compliance/complaints/protocols/odor_protopdf.html
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Response 6:  
Please refer to the air quality discussion under Response No. 5 above. The Executive Director 
has reviewed the Application and determined that it satisfies the requirements regarding air 
quality. 
 
Present/Former Operations at Proposed Facility Location 
Comment 7:  
Fred Squire as owner of FenceCo and Rod Prichard as president of Alpha Equipment 
commented that they have observed disposal trucks operating near the rear of the building in 
the vicinity of in-ground and above-ground tanks located at the proposed facility and have 
observed disposal trucks emptying contents into a holding tank located at the proposed facility. 
Fred Squire, as owner of FenceCo, commented in mid June, 2011, that his customers have been 
subjected to odor from operations at the proposed facility for two to three months. Rod 
Prichard, as president of Alpha Equipment, commented in mid June, 2011, that odor from 
operations at the proposed facility have filled his building for several months. Robert C. Wilson 
on behalf Alpha Equipment and on behalf of FenceCo commented that operations at the 
proposed facility commenced in the summer of 2011, that the operations at the proposed facility 
were conducted in an open building and that these operations ceased after complaints about the 
operations were made.  
 
Response 7:   
Odor is discussed under Response No. 5 above. Compliance History is discussed under 
Response No. 8 below.  As discussed under Response No. 1 above, the Executive Director’s 
technical review of an application is confined to whether an application, proposed facility 
design, proposed facility operations, and draft permit satisfy the regulatory requirements. 
    
The Application is required to include an Existing Conditions Summary discussing site specific 
conditions that require special design considerations and possible mitigation of enumerated 
conditions in accordance with 30 TAC § 330.61(a). The Existing Conditions Summary in the 
Application identifies a 3,000 gallon poly tank that has previously been used to discharge 
industrial waste water to the City of Midland’s collection system and a two-chamber septic tank 
located on the proposed facility property. (Application Part II, Section 2.1, page 2-1).  The 
Application states that the poly tank will be removed from the property and properly disposed 
prior to construction of the proposed facility and that the septic tank will be repositioned and 
utilized as an oil water separator. (Application Part II, Section 2.1, page 2-1).  
  
Compliance History 
Comment 8:  
Rod Prichard, president of Alpha Equipment, commented that on multiple dates in during June 
of 2011, he experienced severe odor when winds were from the south.  Rod Prichard  also 
commented that he hired a professional plumber to investigate the source of the odor, that 
improvements were made to plumbing in his building and it was conclusively determined that 
the odor was not emanating from his  plumbing or  his building.  Robert C. Wilson, on behalf 
FenceCo, commented that the TCEQ enforcement history part of the application file fails to 
include complaints and comments made by FenceCo about the initial operations conducted by 
Affordable Dewatering at the proposed facility. 
 
Response 8:    
TCEQ has promulgated rules and developed standards for evaluating and using the Compliance 
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History of regulated persons and facilities in accordance with Texas Water Code, Chapter 5, 
Subchapter Q.  The Compliance History rules are located at 30 TAC, Chapter 60. During 
technical review of an application, TCEQ prepares a Compliance History for the five-year period 
immediately preceding the date the application was received for the Executive Director’s and/or  
the TCEQ Commissioners’ consideration prior to permit issuance in accordance with 30 TAC 
60.1(a)(1).  A Compliance History includes compliance information, a Compliance History 
classification and a calculated compliance history score of High, Average or Poor. A Compliance 
History classification and score do not include compliance investigations where no notices of 
violation were issued in accordance with 30 TAC, Chapter 60.  The compliance history 
classification for Affordable Dewatering, for the 5-year period from January 20, 2007, though 
January 20, 2012, is Average by Default.   
 
The Executive Director has reviewed the Compliance History of Affordable Dewatering and 
determined that the Compliance History score supports permit issuance.  
 
Nuisance 
Comment 9: 
Robert C. Wilson, on behalf of FenceCo and Alpha Equipment, commented that Affordable 
Dewatering’s initial operations at the proposed facility do and will adversely affect human health 
or welfare and normal use and enjoyment of property of Alpha Equipment and FenceCo. 
 
Response 9:  
The TCEQ MSW rules were promulgated to protect human health and safety, and the 
environment.  The Executive Director presumes that if a facility is designed, constructed and 
operated in accordance with the MSW rules and the provisions of an issued permit that human 
health and the environment will be protected.  TCEQ rules specifically prohibit the operation of 
a solid waste facility in a manner that causes, suffers, allows or contributes to the creation or 
maintenance of a nuisance or the endangerment of human health and welfare  or the 
environment  in accordance with 30 TAC §330.15(a)(2).  Additionally, the issuance of an MSW 
permit does not authorize injury to persons or property or invasion of other property rights, or 
infringement of state or local law or regulation in accordance with 30 TAC §305.122(c).  
Information about reporting a suspected violation of TCEQ rules or issued authorization is 
available under Response No. 5 above. 
 
Property Values 
Comment 10: 
Fred Squire, as owner of FenceCo, and Rod Prichard, as president of Alpha Equipment, 
commented that operation of the proposed facility will negatively impact the value of their 
property.  
 
Response 10:   
TCEQ’s jurisdiction is established by the Legislature and is limited to the issues set forth in 
statute. (Texas Health and Safety Code § 361.011).  Accordingly, the TCEQ does not have 
jurisdiction to consider property values when determining whether to approve or deny an 
application for an MSW permit.  As discussed under Response No. 1 above, the Executive 
Director’s review of a permit application is limited to whether the application, proposed facility 
design and operation and draft permit satisfy the requirements of the applicable TCEQ rules.  
However, the issuance of a permit does not authorize injury to persons or property or invasion 
of other property rights, or infringement of state or local law or regulation in accordance with 30 
TAC § 305.122(c).  
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Requests for a Contested Case Hearing  
Comment 11:  
Robert C. Wilson requested a contested case hearing on behalf of FenceCo and Alpha 
Equipment.  
 
Response 11:   
The cover letter transmitting this Response to Public Comment provides a deadline for filing any 
additional requests for a contested case hearing.  All requests for a contested case hearing that 
are timely filed with OCC, including those of Alpha Equipment and FenceCo, will be processed 
in accordance with the requirements of 30 TAC, Chapter 50, Subchapter F.  All requests for a 
contested case hearing must comply with the requirements of 30 TAC § 55.201. 
 
Recommend Denial 
Comment 12: 
Rod Prichard as president of Alpha Equipment and Robert C. Wilson on behalf of FenceCo and 
Alpha Equipment recommend denial of the application.  
 
Response 12:   
TCEQ’s decision to approve or deny a permit application is made in accordance with state and 
federal administrative and technical requirements including consideration of the applicant’s 
Compliance History.  An application may be denied if the application fails to meet the 
administrative or technical requirements and/or if the applicant has a poor Compliance History 
score in accordance with Texas Water Code § 5.754(i) and 30 TAC, Chapter 60. 
 
Changes Made to the Draft Permit in Response to Comments. 
No changes were made to the draft permit in response to comments received. 
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Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
 
Zak Covar 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 


 
___________________________________ 
Diane Goss, Staff Attorney 
Environmental Law Division 
State Bar No. 24050678 
P.O. Box 13087, MC 173 
Austin, Texas  78711-3087 
Phone (512) 239-5731 
Fax: (512) 239-0606 
 
REPRESENTING THE EXECUTIVE DIRECTOR 
OF THE TEXAS COMMISSION ON 
ENVIRONMEAL QUALITY 
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