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Re:  Tall Timbers Utility Company, Inc., TPDES Permit No. WQ0013000 %1,
Tyler’s Request for Contested Case Hearmg

of

Dear Ms. Bohac:

We are legal counsel for the City of Tyler and have been authorized by Tyler to make the
following request for contested case hearing of the referenced TPDES permit amendment
application and request for reconsideration of the ED’s determination.

Request for Contested Case Hearing

The City of Tyler requests a contested case hearing, Tyler disputes the ED’s decision to
allow Tall Timbers to significantly expand its treatment plant capacity from 0.312 MGD to 0.445
MGD. The ED’s decision is contrary to the Commission’s permitting rules and the
Commission’s goal of promoting regionalization, which is particularly relevant in this case since
Tyler is ready, willing, and able to treat Tall Timbers’ additional wastewater flows. Tyler
additionally disputes the ED’s decision to issue the permit without adequate odor prevention and
control provisions, Tall Timbers’ facility is located less than 22 feet from its closest property
boundary and approximately 1,500 feet from a Tyler City Park. The permit needs to contain

adequate odor prevention and control requirements. Tyler also disputes the interim 2-hour peak
flow limit contained in the draft permit.

Identity of Requester

The City of Tyler is a home-rule municipality located in Smith County, Texas. Tyler’s
contact information for this proceeding is as follows:

Tyler Contact Authorized Representative

Mr. Gregory M. Morgan, P E. Mr. Joe Freeland

Director of Utilities and Public Works Mathews & Freeland, LLP

City of Tyler 327 Congress Avenue, Suite 300

P.O. Box 2039 Austin, Texas 78701

Tyler, Texas 75710 (512) 404-7800

(903) 531-1234 Fax: (512) 703-2785 S

Fax: (903) 531-1259 ilreeland@mandf.com
OrFrIcE: 327 CONGRESS, SUITE 300, AUSTIN, TEXAS 78701 f\{\
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Tyler’s Demonstration of Affected Person Status

The City of Tyler has interests related to legal rights, duties, privileges, powers, or

economic inferests affected by this application. Some of Tyler’s specific interests are as follow:

Facts

Tall Timbers’ wastewater treatment facility, which is the subject of the application, is
located entirely inside Tyler’s corporate boundaries, and the discharge is located inside
Tyler’s boundaries.

The activity sought to be authorized by the permit application has the potential to reduce
the quality of water in Tyler’s separate storm sewer system and in the streams located
inside Tyler’s boundaries. Tyler’s charter and ordinances obligate Tyler to protect the
quality of water inside the city, and pursuant to state and federal water protection laws,
Tyler adopted an illicit discharge ordinance, which expressly prohibits the disposal of
waste into Tyler’s separate storm sewer system. Portions of Tall Timbers’ sewage
collection system, which is part of the treatment facility, are located inside Tyler’s
corporate boundaries. Releases from Tall Timber’s collection system have previously
flowed into Tyler’s separate storm sewer system, possibly affecting Tyler’s compliance
with its stormwater permit.

Tyler owns property immediately adjacent to and downstream of the location where Tall
Timbers’ discharge reaches West Mud Creek. Tyler’s property is located approximately
1,500 feet from the discharge point. Tyler’s property includes a public park adjacent to
the permitted plant site. Use and enjoyment of the park by Tyler residents could be
adversely affected by the permitted activities.

Tyler owns and operates a IMGD wastewater treatment plant located less than one-mile
upstream from the location of Tall Timbers’ facility. Tyler’s plant discharges to the same
receiving stream as Tall Timbers’ facility. Discharges from Tall Timbers® facility will
consume part of the waste load capacity of the shared receiving stream, which could
adversely affect Tyler’s ability to expand its own treatment plant in the future.

Tyler believes that the following facts are undisputed:

On May 23, 2002, the Commission issued a permit to Tall Timbers authorizing Tall
Timbers to expand its treatment plant capacity from 0.250 MGD to 0.445 MGD, Tall
Timbers was given until August 1, 2006, to complete that expansion.

Tn December 2005, Tall Timbers submitted a renewal application in which it claimed to
have completed the expansion to 0.445 MGD. During the renewal process, the ED
determined that Tall Timbers had not expanded its plant sufficiently to meet Commission
standards and ordered Tall Timbers to expand the plant by July 2008. Tall Timbers
intentionally chose not to comply with the Commission’s order. Tall Timbers did not
expand the plant by July 2008 and did not notify the Commission of its failure.

On Febrvary 14, 2011, Tall Timbers submitted a renewal application in which it again
claimed to have fully expanded the plant. On review, the ED again determined that Tall
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Timbers had failed to adequately expand its plant. The ED determined that Tall Timbers
plant, as built, has a capacity of .312 MGD rather than 0.445 MGD.

*  Prior to 2002, Tall Timbers appears to have owned or controlled sufficient property
around its treatment plant to comply with the Commission’s buffer zone requirements (30
TAC §309.13(e)}. In 2002, Tall Timbers sold the property adjacent to the plant site. The
property on which the plant sits is now less than 300 feet wide, with existing treatment
units located as close as 22 feet from a property boundary. Tall Timbers failed to notify
the Commission of this change to its buffer zones.

e Inits December 2005 renewal application, Tall Timbers affirmatively represented that the
buffer zone requirements had been met and referenced the prior buffer zone map, which
indicated that Tall Timbers owned sufficient property to meet the buffer zones. The
permit issued by the Commission contained a site map that misrepresented Tall Timbers’
ownership of buffer zones.

¢ In March 2007, Tall Timbers was made aware by its engineer that it did not have
adequate buffer zones. Tall Timbers did not notify the Commission of this fact, nor did
Tall Timbers take any action to come into compliance.

¢ In its February 2011 renewal application, Tall Timbers again affirmatively represented
that it met the buffer zone requirements and that nothing further needed to be done to
comply with buffer zone requirements. This statement was not accurate. To date, Tall
Timbers has never formally notified the Commission about the misrepresentations in its
applications and it its permit,

* Tall Timbers’ requested the renewal of its permit with an interim two-hour peak flow
limit of 527 gpm instead of the existing limit of 927 gpm. The ED denied this request
stating that Tall Timbers’ request could not be granted because the 18-month compliance
period could not be renewed.

Tyler’s Disputed Issues

1. Tyler disputes the ED’s decision to authorize Tall Timbers to expand its
treatment plant from the current capacity of 0.312 MGD to 0.445 MGD.

The ED recommends a permit with a new interim phase with a daily average flow limit of
0.312 MGD (rather than the requested 0.445 MGD) and a two-hour peak flow limit of 650 gpm
rather than 927 gpm. This is a change that Tall Timbers did not request in its application. The
ED initiated this change after determining that Tall Timbers’ existing plant could not meet either
of the authorized flow limits contained in the existing permit. The ED fully acknowledges that
Tall Timbers will have to significantly expand its {reatment plant to meet even its existing permit
limits (which Tall Timbers should have been capable of meeting since 2006).

Tyler opposes granting Tall Timbers any authorization to expand this wastewater
treatment plant. Tyler opposes the expansion of this facility because such expansion should only
be allowed as a permit amendment rather than as a permit renewal. Moreover, such an
expansion is not needed and is contrary to the Commission’s policy of regionalization.
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Tyler disputes the ED’s decision to freat this application as a renewal application. The
Commission’s rules treat the two types of applications differently, with more public protection
given to amendment application. The ED’s decision to treat this application as a renewal rather
than as an amendment has significant real-world impacts. The public has been denied proper
notice of the true character of Tall Timbers’ application. Tall Timbers is not seeking to merely
continue discharging in the same manner authorized by its existing permit. To meet the
discharge limits in the final phase of the draft permit, Tall Timbers will have to construct new
treatment units, including expanding its clarifiers and constructing new sludge handling
facilities. The public deserves to be properly placed on notice of such changes and be given the
opportunity to question the need for such changes through the permit amendment process.

As set out above, the Commission first authorized Tall Timbers to expand its plant to
0.445 MGD in 2002. That permit gave Tall Timbers until August 1, 2006, to complete the
expansion. Tall Timbers failed to fully expand the plant. Pursuant to Commission rules and
practice, the Commission cannot extend the time to construct additional facilities except as a
permit amendment. The Commission cannot extend compliance times through a permit renewal
since the extension of compliance periods is considered to be a major modification,

The ED argues that he can make “minor” amendments to a permit during the renewal
process without triggering the amendment procedures. (ED Response, p. 5). For support, the
ED cites 30 TAC §305.65(6). That rule and the Commission’s other rules, however, do not
support the ED’s conclusion. Commission rules state “if an application for renewal in fact
requests a modification of requirementis and conditions of the existing permit, an
application for amendment shall be filed in place of an application for renewal.” (30 TAC
§305.65(3)). This rule does not distinguish between “minor” or “major” modifications or
amendments. If the applicant or the ED seek to modify an existing permit (whether minor or
major modification) that modification must be processed as an amendment and not a renewal.
Moreover, the extension of the compliance period is defined by rule (30 TAC §305.62(c)) tobe a
major amendment.

Pursuant to the Commission’s rules, the ED should have halted consideration of Tall
Timbers” renewal application once the ED determined that Tall Timbers” request for renewal of
the prior interim limits was improper. Tall Timbers permit can be a renewal only if the permit
has a daily average flow limit of 0.445 MGD and a two-hour peak flow limit of 927 gpm, but the
ED cannot recommend such a permit because Tall Timbers’ plant is not capable of adequately
treating such flows. The ED should have directed Tall Timbers to file an amendment application
at that time.! Because the ED failed to properly follow Commission rules, the Commission
should treat this application as an amendment and not a renewal.

! During the processing of this application, Tyler informed the ED that Tyler would not object to the ED processing
Tall Timbers’ application as a renewal if the ED would limit the authorized flow rates fo the as-built capacity of the
plant. The ED declined Tyler’s offer.
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It is the policy of the State of Texas to encourage and promote development and use of
regional and area-wide wastewater collection, treatment, and disposal systems. Tall Timbers’
existing treatment plant is undersized to treat its existing customer base and will require
significant improvements to be able to adequately treat its existing and future demand. Tyler has
the ability to treat and is willing to offer wholesale treatment service to Tall Timbers,

If this application was properly viewed as an amendment, Tall Timbers would be
required to demonstrate that it would not be more economical to divert additional wastewater
flows to Tyler’s adjacent wastewater treatment plant rather than to expand its plant. Tall Timbers
cannot make this demonstiration. Tyler is ready, willing, and able to provide wholesale
wastewater treatment service to Tall Timbers. Tyler has communicated this offer to Tall
Timbers.

Not only is Tyler willing and able to provide service, but Tyler can also provide
wholesale wastewater treatment services to Tall Timbers at a lower cost than Tall Timbers can
provide itself. Tyler has an existing treatment plant with excess capacity located less than a mile
from Tall Timbers’ plant. Tyler has engaged in long-term sewer planning for most of Smith
County, including the entire area served by Tall Timbers’ facility, and has purchased property for
the construction of a future wastewater treatment plant that will meet Smith County’s treatment
needs for at least the next 30 vears.

In response to Tyler’s comments, the ED admits that a regionalization evaluation would
be appropriate if Tall Timbers was seeking an increase in flow. In such cases, the applicant
would be required to provide an analysis of the costs to connect to the existing wastewater plant.
The ED also states that in such cases, the applicant must demonstrate that connecting to the
existing plant will be expensive. The ED did not require Tall Timbers to make such a
demonstration solely because the ED concluded that this is a renewal application. The EIY’s
position, however, ignores the fact that Tall Timbers will have to expand its plant fo provide the
required treatment capacity. Allowing Tall Timbers to expand its plant without making the
required demonstration defeats the purpose served by the regionalization requirement, avoiding
the inefficient construction of wastewater facilities.

In accordance with the Commission’s adopted policy, the Commission should determine
whether it would be appropriate for Tall Timbers to obtain wholesale treatment service from
Tyler rather than expanding its own plant. Integration into Tyler’s area-wide system would
improve water quality, and is feasible when considering waste treatment technologies,
engineering, financial and other considerations. Integration into Tyler’s system would also lower
Tall Timbers’ treatment costs (which are passed directly on to Tall Timbers” ratepayers).

Tyler requests a contested case hearing to determine whether Tall Timbers® application is
an amendment application, and if so, whether Tall Timbets permit should be limited to its
existing, as-built, capacity based on the Commission’s policy on regionalization. If the
Commission wants to issue a permit authorizing additional capacity, Tall Timbers must first
demonstrate that connection to Tyler’s existing facility is impractical.
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2. Tyler disputes the ED’s decision not to require additional odor prevention
and control requirements in the draft permit.

The draft permit does not contain requirements sufficient to adequately protect the public
from nuisance odors from the facility, Tyler requests a contested case hearing on this issue.

Commission rules (30 TAC §309.13(e)) set out minimum requirements for the abatement
and control of nuisance odors, Tall Timbers’ existing permit was issued based on Tall Timbers’
representation that it satisfied the buffer zone requirements, which require that no treatment
facility be located closer than 150 feet from the nearest property line. The permittee is required
to hold legal title, or other sufficient property interest to satisfy the buffer zone.

When Tall Timbers’ permit was issued in 2002, Tall Timbers may have met the buffer
zone requirement, but shortly after issuance of the permit Tall Timbers sold the property. After
the sale, Tall Timbers’ treatment facilities were located within 22 feet of the nearest property
line. Additionally, Tall Timbers misrepresented its ownership of the adjacent property in its
2005 renewal application and in this application.

Again, this issue has real-world impacts. The facility has a history of nuisance odor
problems and complaints, A review of the Commission’s enforcement records show that
Commission received nuisance odor complaints on October 14, 2010, and September 20, 2011.
The October 14, 2010, complaint led to a notice of violation relating to improper sludge
management. The September 20, 2011, odor complaint led to formal enforcement by the
Commission that is still ongoing (TCEQ Docket No. 2012-0629-MWD-E ). Nuisance odor
prevention is critical for this facility. The facility has virtually non-existent buffer zones. The
facility is also located adjacent to Faulkner Park, a city park owned by Tyler, with picnic areas,
tennis courts, baseball field, and nature trails. Tyler has received numerous odor complaints
linked to the facility.

The ED ‘s position (ED Response 4) is that Tall Timbers satisfied the buffer zone
requirement by submitting a nuisance odor prevention plan to the ED. The ED’s approval of a
nuisance odor prevention plan after the expiration date of the existing permit is contrary to
Commission rules (30 TAX 309.12(e)(2)), which specifically state that such plans should be
“subject to review during the permitting process.” The substitution of a prevention plan for
actual buffer zone constitutes a modification of the permit that must be addressed as a permit
amendment. Additionally, the ED’s approval of the plan submitted by Tall Timbers was
expressly conditioned on the lack of odor complaints and the Commission subsequently
commenced an enforcement action against Tall Timbers based on such a complaint.

Tyler requests a contested case hearing to determine whether the nuisance odor
prevention plan submitted by Tall Timbers is sufficient to abate and control nuisance odors at the
site.
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3. Tyler disputes the ED’s decision to issue the permit with an interim 2-hour
peak limit of 650 gpm.

The draft permit contains an interim 2-hour peak flow limit of 650 gpm. In its comments,
Tyler questioned the appropriatencss of the interim 2-hour flow limit contained in the draft
permit. Based on the current configuration of the plant, Tyler believes that the plant cannot meet
the Commission’s minimum chlorine contact requirements at the peak flow of 650 gpm.

In its last permit renewal, Tall Timbers’ was ordered to expand its chlorine contact
chamber within 18 months of permit issuance. Tall Timbers failed to comply with this
requirement. Tall Timbers filed no notice of completion of construction with the Commission,
nor did Tall Timbers indicate in its renewal application that such expansion had been
constructed.

The ED responded to Tyler’s comment stating that “with minor modifications” the
existing plant can adequately treat peak flows of 650 gpm. The ED does not explain what these
“minor modifications” might be, and Tyler disputes this conclusion. Based on the existing plant
layout, as shown in the renewal application, the peak flow should be limited to 527 gpm (as
contained in the interim limit of the existing permit).

Tyler disputes the ED’s conclusion that that Tall Timbers” existing plant can adequately

treat peak flows of greater than 527 gpm and requests a contested case hearing to allow the
parties to develop a record to allow the Commission to make an informed decision on this issue.

Bases for Granting Confested Case Hearing under §26.028(d)

Texas Water Code §26,028(d) and 30 TAC 55.201(i}(5) set out some bases on which the
Commission may approve an application to renew or amend a TPDES permit without a contested
case hearing. Tyler asserts that Tall Timbers’ application does not satisfy these bases. Even if
they did, Tyler requests that the Commission use its discretion and refer this dppllcatlon for
hearing to address regionalization and the need for odor control requirements,

The Commission may approve a TPDES application without a contested case heating if
the applicant is not seeking to significantly increase the quantity of waste authorized to be
discharged. As explained previously, the draft permit provides Tall Timbers with the authority
to expand the capacity of its treatment plant from 0.312 MGD to 0.445 MGD. This is a 42%
increase in average daily flow. This is a significant increase in the quantity of waste authorized
to be discharged.

The Commission may approve a TPDES application without a contested case hearing if
the activities in the amended permit will maintain or improve the quality of waste authorized to
be discharged. The increase in discharges of waste will not maintain or improve the quality of
waste. The replacement of reed filter beds with sludge drying beds will not improve or maintain
the quality of waste. Tyler does concede that the addition of the E. coli limit will improve or
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maintain the quality of waste discharged, and Tyler does not seck a contested case hearing on
that issue.

The Commission may approve a TPDES application without a contested case hearing if
the Commission determines that the applicant’s compliance history raises no issue regarding the
applicant’s ability to comply with a material term of the permit. Tall Timbers® prior conduct
clearly raises issues regarding its ability to comply with the permit. Tall Timbers is in violation
of its existing permit by having failed to expand its plant. Tall Timbers has misrepresented
material facts in its last two permit applications. Tall Timbers has entered into several agreed
enforcement orders relating to the unauthorized discharge of sewage sludge into the receiving
stream. All of these compliance issues raise concerns regarding Tall Timbers’ ability to comply
with its permit.

Request for Reconsideration of ED’s Determination

In its comments, Tyler requested that the ED deny the application pursuant to 30 TAC
§8305.65(5) and 305.66(a)(1) and (4) because Tall Timbers failed to construct facilities
necessary to comply with its existing permit and because Tall Timbers’ application contains
misrepresentations regarding buffer zones and the capacity of the plant. The ED failed to
respond to this request, but the ED did not deny the application as requested. Tyler respectfully
requests the Commission to reconsider the ED’s determination and deny the application.

Pursuant to 30 TAC §305.65(5), the Commission “may deny an application for rengwal
on the grounds set forth in §305.66.” Section 305.66{a)(1) authorizes denial of a permit renewal
if:

“The permittee has failed or is failing to comply with the conditions of the
permit or a commission order, including failure to construct, during the life
of the permit, facilities necessary to conform with the terms and conditions of
the permit.”

Tall Timbers has admitted that it failed to construct facilities necessary to treat the
authorized flow rates. Tall Timbers failed to construet these facilities during the term of the
permit issued in 2002 and again during the term of the permit issued in 2006. Additionally, Tall
Timbers failed to enlarge its chlorine contact chamber within 18 months after issuance of its last
permit, as required by the permit. The intentional decision not to construct facilities necessary to
conform with the terms and conditions of a permit is a serious infraction that the Commission
should not treat lightly, especially since Tall Timbers did not even notify the Commission of its
decision not to construct the facilities.

Section 305.66(2)(4) authorizes denial of a permit renewal based on:

“The permittee’s failure, in the application or hearing process to disclose
fully all relevant facts, or the permittee’s misrepresentation of relevant facts
at any time.”

‘
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Tall Timbers misrepresented and failed to disclose relevant facts regarding its buffer
zones in its prior applications and in its current application. Tall Timbers also mistepresented
relevant facts in its February 14, 2011, application. In that application, Tall Timbers represented
that no unbuilt phases remained on the existing permit and that the existing permit did not
contain a phase that had not been constracted within five years of being authorized by the TCEQ.
This representation was untrue with regard to both the obligation to expand the chlorine contact
chamber and to expand plant capacity to 0.445 MGD. The misrepresentation of material facts in
permit applications is also a serious infraction. The Commission should not condone behavior
that undermines the foundation of its permitting system — that applicants fully and accurately
represent material facts relating to their applications.

Based on the facts alleged above, Tyler requests that the Commission reconsider the ED’s
determination and deny Tall Timbers’ renewal application. To the extent that any of the alleged
facts are in dispute, Tyler requests a contested case hearing to resolve any factual issues. The
public will not be harmed by a denial of the permit renewal. As stated previously, the City of
Tyler is willing to provide wholesale treatment service to Tall Timbers.

Conclusion

Tyler has a justiciable inferest in the Commission’s decision on this permit application
that could be adversely affected if the Commission were to grant the requested permit. As such,
Tyler is an “affected person.” Tyler requests a contested case hearing to address issues raised in
Tall Timbers’ application. Alternatively, Tyler requests that the Commission deny Tall Timbers’
application based on Tall Timbers’ failure to construct facilities as required by permit and based
on Tall Timbers® misrepresentation of matertal facts.

Please do not hesitate to contact me if you have any questions regarding this request for a
contested case hearing,

'orney/on Behalf of the City of Tyler

cc: Gary Landers, City Attorney
Greg Morgan, Director of Utilities and Public Works
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Marisa Weber

From: PUBCOMMENT

Sent; Friday, April 12, 2013 417 PM

To: PUBCOMMENT-CCC2

Subject: FW: Public comment on Permit Number WQ0013000001
Attachments; WQ0013000001 Tyler Request for Contested Case Hearing.pdf
H

From: PUBCOMMENT-OCC

Sent: Friday, April 12, 2013 2:57 PM

To: PUBCOMMENT

Subject: FW: Public comment on Permit Number WQ0013000001

From: jfregland@mandf.com [mailto:ifreeland@mandf.com]
Sent: Friday, April 12, 2013 2:48 PM

To: donotReply@tceeq.state.tx.us :
Subject: Public comment on Permit Number WQ0013000001

REGULATED ENTY NAME TALL TIMBERS STP

RN NUMBER: RN101519981

PERMIT NUMBER: WQ0013000001

DOCKET NUMBER: 2012-0629-MWD-E

COUNTY: SMITH

PRINCIPAL NAME: TALL TIMBERS UTILITY COMPANY INC
CN NUMBER: CN600794945

FROM

NAME: Joe Frecland -

E'-'M:A-IL: ifreeland@mandf.com
COMPANY: Mathews & I reeland, LLP

ADDRESS: 327 CONGRESS AVE Suite 300
AUSTIN TX 78701-4058

PHONE: 5124047800




FAX:

COMMENTS: See attached Request for Contested Case Hearing,
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ATTORNLEYS AT LAW
JiM MATHEWS PO, Box 1568 (512) 4047800
AUSTIN, TEXAS 78768-1568 FAX: (512) 708-2785

JOE FREELAND

April 12, 2013

Via Electronic Submission & Muail

Bridget C. Bohae, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Re:  Tall Timbers Utility Company, Inc., TPDES Permit No. WQ0013000001, City of
Tyler’s Request for Contested Case Hearing

Dear Ms, Bohac:

We are legal counsel for the City of Tyler and have been authorized by Tyler to make the
following request for contested case hearing of the referenced TPDES permit amendment
application and request for recongideration of the ED’s determination,

Reqi:est for Contested Case Hearing

The City of Tyler requests a contested case hearing. Tyler disputes the EIYs decision to
allow Tall Timbers to significantly expand its treatment plant capacity from 0,312 MGD to 0.445
MGD. The ED’s decision is comtrary to the Commission’s permitting rules and ihe
Commission’s goal of promoting regionalization, which is particularly relevant in this case since
Tyler is ready, willing, and able to treat Tall Timbers’ additional wastewater flows, Tyler
additionally disputes the ED’s decision to issue the permit without adequate odor prevention and
control provisions, Tall Timbers® facility is located less than 22 feet from its closest property
boundary and approximately 1,500 feet from a Tyler City Park. The permit needs to contain
adequate odor prevention and control requirements. Tyler also disputes the interim 2-hour peak
flow limit cotitained in the draft permit,

Identity of Requester

The City of Tyler is a home-rule municipality located in Smith County, Texas. Tyler’s
contact information for this proceeding is as follows:

Tyler Contact © Authorized Representative
- Mz, Gregory M, Morgan, P.E. - . M. Joe Freeland
Director of Utilities and Public Works Mathews & Freeland, LLP
- City of Tyler 327 Congress Avenue, Suite 300
P.O. Box 2039 Austin, Texas 78701
Tyler, Texas 75710 ' (512) 404-7800
(903) 531-1234 | Fax: (512) 703-2785

I'ax: (903) 531-1259. o jfteeland@mandfcom ¢

QTFICE: 887 CONGRESS, SUITE 800, AUSTIN, TEXAS 78701
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Tyler’s Demonstration of Affected Person Status

The City of Tyler has interests related to legal rights, duties, privileges, powets, or
economic interests affected by this application. Some of Tyler’s specific interests are as follow:

+ Tall Timbers’ wastewater treatntent facility, which is the subjeot of the application, is
located entirely inside Tyler’s corporate boundaries, and the discharge is located inside
Tyler’s boundaries.

*  The activity sought to be authorized by the permit application has the potential to reduce
the quality of water in Tyler’s separate storm sewer system and in the streams located
inside Tyler’s boundaries. Tylet’s charter and ordinances obligate Tyler to protect the
quality of water inside the city, and pursuant to state and federal water protection laws,
Tyler adopted an illicit discharge ordinance, which expressly prohibits the disposal of
waste into Tyler’s separate storm sewer system,  Portions of Tall Timbers’ sewage
collection system, which is part of the freatment facility, are located inside Tyler’s
corpotate boundaries, Releases from Tall Timber’s collection system have previously
flowed into Tyler’s separate storm sewer system, possibly affecting Tyler’s compliance
with its stormwater permit.

*  Tyler owns property immediately adjacent to and downstreamn of the location where Tall
Timbers’ discharge reaches West Mud Creek. Tyler’s property is located approximately
1,500 feet from the discharge point. Tyler's property includes a public park adjacent to
the permitted plant site, Use and enjoyment of the park by Tyler residents could be
adversely affected by the permitted activities,

*  Tyler owns and operates a IMGD wastewater treatment plant located less than one-mile
upstream from the location of Tall Timbers® facility, Tyler’s plant discharges to the same
receiving stream as Tall Timbers’ facility, Discharges from Tall Timbers® facility will
consume part of the waste load capacity of the shared receiving stream, which could
advetsely affect Tyler’s ability to expand its own treatment plant in the future,

Facts
Tyler believes that the following facts are undisputed:

* On May 23, 2002, the Commission issved a permit to Tall Timbers authorizing Tall
Timbers to expand its treatment plant capacity from 0.250 MGD to 0.445 MGD Tall
Timbers was given until August 1, 2006, to complete that expansion. :

* In December 2005, Tall Timbets submitted a renewal application in which it claimed to
have completed the expansion to 0.445 MGD, During the renewal process, the ED
determined that Tall Timbers had not expanded its plant sufficiently to meet Commission
standards and ordered Tall Timbers to expand the plant by July 2008. Tall Timbers
intentionally chose not to comply with the Commission’s order.- Tall Timbers did not -~
expand the plant by July 2008 and did not notify the Commission of its failure,

*  On February 14, 20 11, Tall Timbers submitted a renewal application in which it again
claimed to have fully expanded the plant, On review, the ED again determined that Tall
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Timbers had failed to adequately expand its plant. The ED. determined that Tall Timbers
plant, as built, has a capacity of 0.312 MGD rather than 0.445 MGD.

s Prior fo 2002, Tall Timbers appears to have owned or controlled sufficient propetty
around its treatment plant to comply with the Commission’s buffer zone requirements (30
TAC §309.13(e)}). In 2002, Tall Timbers sold the property adjacent to the plant site. The
propetty on which the plant sits ig now less than 300 feet wide, with existing treatmert
units located as close as 22 feet from a property boundary, 'la,ll Tlmbcrs failed to notify
the Commission of this change to its buffer zones.

¢ Inits December 2005 renewal application, Tall Timbers affirmatively represented that the - -
buffer zone requirements had been met and referenced the prior buffer zone map, which
indicated that Tall Timbers owned sufficient property to meet the buffer zones. The
permit issued by the Commission contained 4 site map that misrepresented Tall Timbers’
ownership of buffer zones.

* In March 2007, Tall Timbers was made aware by its engineer that it did not have
adequate buffer zones. Tall Timbers did not notify the Commission of thig fact, nor d1d
Tall Timbers take any action to come into compliance. -

* In its February 2011 renewal application, Tall Timbets again affirmatively repwsenu,d
that it met the buffer zone requirements and that nothing further needed to be done to
comply with buffer zone requirements, This statement was not accurate. To date, Tall
Timbers-has never formally notified the Commlbsmn dbOllt the nnmepresentatlons in 1its

applications and it ils permit.

»  Tall Timbers’ requested the renewal of its pcrn:ut with an interim two-hour peak flow
limit of 527 gpm instead of the existing limit of 927 gpm. The ED denied this request
stating that Tall Timbers’ request could net be granted because the 18-month comphance
period could not be 1‘enewcd S

Tyler’s Disputed Issues

1.-  Tyler dispuies the E1»s decision to authorize Tall Timbers to expand its
treatment plant from the current capacity of 0.312 MGD to 0.445 MGD.

The ED recommends a permit with a new interiin phase with a daily average flow limit of
0.312 MGD (rather than the requested 0.445 M(D) anda two-hour peak flow limit of 650 gpm
rather than 927 gpm. This i3 a change that Tall Timbers did not request in its application, The
ED initiated this change after detetmining that Tall Timbers® existing plant could not meet either
of the authorized flow limits contained i the existing permit.  The ED fully acknowledges that
Tall Timbers will have to significantly expand ils treatment plant to meet even ils existing permit
limits (which Tall Timbers should have been capable of meeting since 2006)

"_[ylel opposes gtantmg Tall Tunbcrs any authormatlon to e@and thm Waqtewatm
treatment plant. . Tyler opposes the expansion of this laoahty because such expansion should only
be allowed as a permit amendment rather than as a permit renewal, Moreover, such an
expansion is not needed and is contrary to'the Commission’s policy of regionalization. '
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Tylet disputes the FI)’s decision to treat this application as a rengwal application. The
Commisgion’s rules treat the two types of applications. differently, with more public protection
given to amendment application, The BD’s decision to treat this application as a renewal rather
than as an amendment has significant real-world impacts, The publlc has been denied proper
notice of the true character of Tall Timbers’ application. Tall Timbers is not seeking to merely
continue cl1<;cha1gmg in the same manner authorized by its existing permit. To meet the
discharge limits in the final phase of the draft permit, Tall Timbers will have to construct new
treatment units, including expanding its clarificrs and constructing new sludge handling
facilities, The public deserves to be properly placed on notice of such changes and be given the
opportunity to question the need for such changes through the permit amendment process. -

As set out above, the Commission first authorized Tall Timbers to expand 1ts plant to
0.445 MGD in 2002. That permit gave Tall Timbers yntil August 1, 2006, to complete the
expansion. Tall Timbers failed fo fully expand the plant. Pursvant to Commjssmn rules and
practice, the Commission cannot extend the time to construct additional facilities except as a
permit amendment, The Commission cannot extend compliance times through a permit renewal
since the extension of compliance periods is consideted to be a major modification.

The ED argues that he can make “minor” amendments to a permit during the renewal
process without triggering the amendment procedures. (ED Response, p. 5). For-support, the
ED cites 30 TAC §305.65(6). That rule and the Commission’s other rules, however, do not
support the BD’s conclusion. Cormmission rules state “if an application for renewal in fact
requests a modification of requlrements and conditions of the existing permit, an
application for amendment shall be filed in place of an applwatmn for renewa ” (30 TAC
§305.65(3)). 'This rule does not distinguish between “minor” or “major” modifications or
amendments. If the applicant or the ED seck to modify an existing permit (whether minor or
major modification) that modification must be processed as an amendment and not 3 renewal.
Moreover, the extension of the compliatce period is defined by rule (30 TAC §305.62(c)) to bea
major amendment,

Pursuant to the Commission’s rules, the ED should have halted consideration of Tall
Timbers® renewal application once the ED determined that Tall Timbers’ request for renewal of
the prior interim limits was improper. Tall Timbers permit'can be a renewal only if the permit
has a daily average flow limit of 0.445 MGD and a two-hour peak flow limit of 927 gpm, but the
ED cannot recommend such a permit because Tall Timbers’ plant is not capable of adequately
treating such flows. The ED should have directed Tall Timbers to file an amendment application
at that time.! Because the ED failed to properly follow Commission rules, the Commlssmn
should treat this application as an amendment and not a renewal,

l During the processing of this application,‘ Tyler informed the BD that Tyler Wouid not object to the ED. processing
Tall Timbers’ application as a renewal if the ED would limit the authorized flow rates to the as-built capacity of the
plant, The BD declined Tyler’s offer. \ '
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It is the policy of the State of Texas to encourage and promote development and use of
regional and area-wide wastewater collection, treatment, and disposal systems. Tall Timbers’
existing (reatment plant is undersized to treat iis exisling customer base and will require
significant improvements to be able to adequately treat its existing and future demand. Tyler has
the ability to treat and is willing to offer wholesale treatrment service to Tall Timbers

If this application was properly viewed as an amendment Tall 'II]l‘leIS would be
required to demonstrate that it would not be more economical to divert additional wastewater
flows to Tyler’s adjacent wastewater treatment plant rather than to expand its plant. Tall Timbers
cannot make this demonstration, Tyler is ready, willing, and able to provide wholesale
wastewater treatment service to Tall Timbers. Tyler has communicated this offer to Tall

Timbers.

Not only is Tyler willing and able to provide service, but Tyler can also provide
wholesale wastewater freatment services to Tall Timbers at a lower cost than Tall Timbers can
provide itself. Tyler has an existing treatment plant with excess capacity located less than 4 mile
from Tall Timbers’ plant. Tyler has engaged in long-term sewer planning for most of Smith
County, including the entire area served by Tall Timbers® facility, and has purchased property for
the construction of a fature wastewater treatment plant that will meet Smith County’s treatment
needs for at least the next 30 years.

In response to Tyler’s comments, the ED admils that a regionalization evaluation would
be appropriate if Tall Timbers was secking an increase in flow, In such cases, the applicant
would be required to provide an analysis of the costs to connect to the existing’ wastewater plant.
The ED also states that in such cases, the applicant must demonstrate that connecting to the
existing plant will be expensive. The ED did not 1equu"e Tall Timbers to make such a
demonstration solely because the ED concluded that this is a renowal application. The ED’s
position, however, ignores the fact that Tall Timbers will have to expand its plant to provide the
required treatment capacity, Allowing Tall Timbers to expand its plant without making the
required demonstration defeats the purpose served by the regionalization rcqulremcnt avmdmg
the mefﬁment construction of wastewater facilities.

In accordance with the Commission’s adopted policy, the Commlqsmn should detelmme
whether it would be appropriate for Tall Timbers to obtain wholesale treatment service fiom
Tyler rather than expanding its own plant. Integration into Tyler’s area-wide system would
improve water quality, and is feasible when considering waste treatment technologies,
engineering, financial and other considerations. Integration into Tyler’s system would also lower
TaIl:Timb'erS" ‘t‘reatment costs (which are 'pa'ssed dire'ctly‘- on to Tal.l'. Timb'ei‘s’: '-ratepa'yers).

* Tyler requests a conteqtcd case hearing to determme whe’thm Tall Tlmberq applicatlon is
an amendment application, and if so, whether Tall Timbeis permit should be limited to its
existing, as-built, capaclty based on the Commission’s policy on regionalization, If the
Commission wants to issue a perinit. authorizing additional: capacity, Tall Tlmbexs must fiLst
demomtrate that comlc,c,uon to Tylcr 8 ex1sl:1ng facility is 1mp1aou(,ﬂ1 R
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2., 'Tyler disputes the ED’s decision not to require additional odor prevention
and contro) requirements in the draft permit.

The draft permit does not contain requiretents sufficient to adequately protect the publm ‘
from nuisance odors fmm the facility, Tyler requests a contested case hearing on this issue.

Commission rules (30 TAC §309.13(e)) set out minimum requitements for the abatement
and control of nuisance odors, Tall Timbers’ existing permit was isstued based on Tall Timbers’
representation that it satisfied the buffer zone requirements, which require that no. treatment
facility be located closer than 150 feet from the nearest property line. The permittee 1s required
to hold legal title, or other sufficient p1 operty interest to satisfy the buffer zone,

When Tall Timbers’ permit was issued in 2002, Tall 'I."imbers may have met the buffer
zone requirement, but shortly after issuance of the permit Tall Timbers sold the property. After
the sale, Tall Timbers® treatment facilities were located within 22 feet of the nearest property
line. Additionally, Tall Timbets misrepresented its ownership of the udjacent property in its
2005 renewal application and in this application. _

Again, this issue has real-world impacts. The facility. has a history of nuisance odor
problems and complamlb A review of the Commission’s enforcernent records show that
Commission received nuisance odor complaints on October 14, 2010, and September 20, 2011,
The October 14, 2010, complaint led to a notice of violation relating to improper. studge
management. The Septembex 20, 2011, odor complaint led to formal enforcement by the
Commission that is still ongoing (T(,EQ Docket No. 2012-0629-MWD-E ). Nuisance odor
pleventlon is critical for this facility. The facility has virtually non-existent buffer zones, The
facility is also located adjacent to Faulkner Park, a city park owned by Tyler, with picnic arcas,
tennis courts, baseball field, and natule trails, ‘Tyler has received numerous odor complaints
linked to the facility.

Tha ED 8 posmon (ED Response 4) is that Tall Timbets satlsﬁed the buffer ZO1e
requirement by submitting a muisance odor prevention plan to the ED. The ELY’s approval of a
nuisance odor prevention plan after the expiration date of the existing permit is contrary to
Commission rules (30 TAX 309.12(¢)(2)), which specifically state that such plans should be
“subject to review during the permiiting process.” The substitution of a ‘prevention plan for
actual buffer zone constitutes a modification of the permit that must be addressed as a permit
amendment. Additionally, the ED’s approval of the plan submitted by Tall Timbers was
expressly conditioned on the lack of odor complaints and the Commission subsequently
commenced an enforcement actlon against Tall Timbers based on such a complaint.

- Tyler requests- a “coitested case heaung to determine whether thé nuisance- odor -
preventmn plan submltted by Thall T1mbe1s is sufficient to abate and control nuisance odms atthe -
site. - Co - : e
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3. Tyler disputes the ED’s decision to issue the permit with an interim 2-hour
peak limit of 650 gpm.

The draft permit contains an interim 2-hour peak flow limit of 650 gpm. In its comments,
Tyler questioned the appropriateness of the interim 2-hour flow limit confained in the draft
permit. Based on the current configuration of the plant, Tyler believes that the plant cannot meet
the Commission’s minimum chlorine contact requirements at the peak flow of 650 gpm.

In its last permit renewal, Tall Timbers’ was ordered to expand its chlorine contact
chamber within 18 months of permit issuance. Tall Timbers failed to comply with this
requirement. Tall Timbers filed no notice of completion of construction with the Commission,
nor did Tall Timbers indicate in its renewal application that such expansion had been
constructed.

The ED responded to Tyler's comment stating that “with minor modifications” the
existing plant can adequately treat peak flows of 650 gpm. The ED does not explain what these
“minor modifications” might be, and T'yler disputes this conclusion. -Based on the existing plant
layout, as shown in the renewal application, the peak flow should be limited to 527 gpm (as
contained in the interim limit of the existing permit).

Tyler disputes the ED’s conclusion that that Tall Timbers® existing plant can adequately

treat peak flows of greater than 527 gpm and requests a contested case hearing to allow the
partics to develop a record to allow the Commission to make an informed decision on this issue.

Bases for Granting Coniested Case Hear.igg under §26.028(d)

“Texas Water Code §26,028(d) and 30 TAC 55,201(i)(5) set out some bases on which the
Commission may approve an application to renew or amend a TPDES permit without a contested
case hearing. Tyler asserts that Tall Timbers® application does not satisfy these bases. Bven if
they did, Tyler requests that the Commission use its discretion and refer this apphcatlon for
heating to address regionalization and the need for odor control requircments,

The Commission may approve a TPDES application without a contested case hearing if
the applicant is not seeking to significantly increase the quantity of waste authorized to be
discharged. As explained previously, the draft permit provides Tall Timbers with the authmity
to expand the capacity of its treatment plant from 0.312 MGD to 0.445 MGD. This is a 42%
increase in average daily flow. This is a significant increase in the quantity of waste aul:hmlzed

to be dischar gcd

" The C,ormmssmn may appmvu S TPDES apphcatmn without a contcsted case hearing if
the activities in the amended pr:rmlt will-maintain or improve the quality of waste authorized to
be discharged. The increase in discharges of wasté will not maintain ot improve the qua,hty of
waste, The replacement of reed filter beds with sludge drying beds will not improve. or naintain
the quality of waste. Tyler does concede that the addition of the . coli limit will improve or
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maintain the quality of waste discharged, and Tyler does not seek a contested case hearing on
that issue.

The Commmission may approve a TPDES application without a contested case hearing if
the Clormmission determines that the applicant’s compliance history raises no issue regarding the
applicant’s ability to comply with a material term of the permit. Tall Timbers® prior conduct
clearly raises issues regarding its ability to comply with the permit. Tall Timbers is in violation
of its existing permit by having failed to expand its plant. Tall Timbers has misrepresented -
material facts in its last two permit applications, Tall Timbers has entered into several agreed
enforcement ordets relating to the unauthorized discharge of sewage sludge into the receiving -
stream, All of these compliance issues raise concerns regarding Tall Timbers® ability to comply
with its permit.

Request for Reconsideration of £D’s Determination

In its comments, Tyler requested that the ED deny the application pursuant to 30 TAC
§8305.65(5) and 305.66(a)(1) and (4) because Tall Timbers failed to construet faoilities
necessary to comply with its existing permit and because Tall Timbers® application contains
mistepresentations regarding buffer zones and the capacity of the plant. The BED failed to
respond to this request, but the ED did not deny the appHeation as requested. Tyler respectfully
requests the Commission to reconsider the ED’s determination and deny the application.

Pursuant to 30 TAC §305.65(5), the Commission “may deny an application for renewal
on the grounds set forth in §305.66.” Section 305.66(a)(1) authorizes denial of a permit renewal -
if: ' '

“The permittee has failed or is failing to comply with the conditions of the
permit or a commnission order, including failure to construct, during the life
of the permit, facilities necessary to conform with the terms and conditions of
the permit.”

Tall Timbets has admitted that it failed to construct facilities necessary to treat the
authorized flow tates, Tall Timbers failed to construct these facilities during the term of the
permit issued in 2002 and again during the term of the permit issued in 2006. Additionally, Tall
Timbers failed to enlarge its chlorine contact chamber within 18 months after issuance of its last
permit, as required by the permit. The intentional decision not to construct facilities necessary to
conform with the terms and conditions of a permit is a serious infraction that the Commission
should not treat Jightly, especially since Tall Timbers did not even notify the Commission of its
decision not to construct the facilities.

Section 305.66(2)(4) authorizes denial of a permit renewal based on: .

_“The permitiee’s. failure, in'the application or hearing process to disclose
fully-all relevant facts; or the permittee’s misrepresentation of relevant facts
atany time” : o .-
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Tall Timbers misrepresented and failed to disclose relevant facts regarding its buffer
zones in its prior applications and in its current application, Tall Timbers also misrepresented
relevant facts in its February 14, 2011, application. In that application, ‘Tall Timbers represented
that no unbuilt phases remained on the existing permit and thal the existing permit did not
contain a phase that bad not been constructed within five yeats of being authorized by the TCEQ.
This representation was untrue with regard to both the obligation to expand the chlorine contact
chamber and to expand plant capacity to 0,445 MGD. The misrepresentation of material facts in
permit applications is also a serious infraction, The Commission should not condone behavior
that undermines the foundation of its permitting system — that applicants fully and accurately
represent material facts relating to their applications.

Based on the facts alleged above, Tyler requests that the Commission reconsider the EI)’s
determination and deny Tall Timbers’ renewal application. To the extent that any of the alleged
facts are in dispute, Tyler requests a contested case hearing to resolve any factual issues. The
public will not be harmed by a denial of the permit renewal. As stated previously, the City of
Tyler is willing to provide wholesale treatmett service to Tall Timbers,

Conclusion

Tyler has a justiciable interest in the Commission’s decision on this permit application
that could be adversely affected if the Commission were to grant the requested permit. As such,
Tyler is an “affected person.” Tyler requests a contested case hearing to address issues raised in
‘Fall Timbers” application. Alternatively, Tyler requests that the Commission deny Tall Timbers’
application based on Tall Timbers® failure to construet facilities as required by permit and based
on Tall Timbers’ misrepresentation of material facts,

Please do not hesitate to contact me if you have any questions regarding this request for a
contested case hearing,

orney/on Behalf of the City of Tyler

cc:  (Gary Landers, City Attorney
Greg Morgan, Director of Ulilities and Public Works. .
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Re:  Notice of Application and Preliminary Decision for TPDES Permit No.
WQO0013000001, Tall Timbers Utility Company, Inc.

1o Whom It May Concern:

We arte legal counsel for the City of Tyler, and have been authorized to offer the
following comments and requests. Tyler appreciates the opportunity to provide input to the
process. Tyler’s comments are timely filed. Tall Timbers® notice was published in the Tyler
Morning Telegraph on December 10, 2012, and the copy of the draft permit was made available
to the public on December 11, 2012.

Tyler hereby requests that the Executive Director summarily deny Tall Timbers’
application for failing to comply with its existing permit and for misrepresenting material facts in
the current and prior applications. Alternatively, Tyler requests that the Executive Director halt
further consideration of this application until such time as the applicant files an application to
amend its permit. The application seeks {o amend substantive terms of the existing permit and
the draft permit contains the amendments sought by Tall Timbers and other changes to terms in
the existing permit. The application is an amendment application, not a renewal application, and
the draft permit recommends permit amendments and not a renewed permit. Tall Timbers needs
to provide proper public notice that it is secking to amend its existing permit rather than merely
renew its existing permit. Finally, Tyler provides comments on the draft permit pursuant to 30
TAC § 55.152.

Failure to Comply with Existing Permit/Misrepresentations

Tyler requests that the Commission deny the renewal application pursuant to 30 TAC
305.65(5). Under the ierms of its existing permit, Tall Timbers was obligated to expand iis
chlorine contact basin by June 2008, at the latest. Tall Timbers failed to expand its facility to
comply with the permit. Tall Timbers also failed to notify the Commission of its failure to
expand the plant as required. Additionally, Tall Timbers was obligated to construct a treatment
facility capable of treating an average daily flow of 0.445 MGD. This permit requirement was
first established in the permit issued to Tall Timbers on May 23, 2002, To date, Tall Timbers
has failed to construct a treatment plant capable of treating permitted flows. Pursuant to 30 TAC q

J
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§§ 305.65(5) and 305.66(a)(1), the Commission is authorized to deny a renewal application if the
permittee has failed to construct facilities necessary to conform with the terms and conditions of
its permit. Tyler therefore requests that the Commission deny the renewal application.

Tall Timbers has also misrepresented and failed to disclose relevant facts regarding its
buffer zones in its prior applications and in its current application. Prior to 2002, Tall Timbers
appears to have owned or controlled sufficient property around its treatment plant to comply with
the Commission’s buffer zone requirements (30 TAC §309.13(e)). In 2002, Tall Timbers sold
the property adjacent to the plant site. The property on which the plant sits is now less than 300
feet wide, with existing treatment units located as close as 22 feet from a property boundary. Tail
Timbers failed to notify the Commission of this change to its buffer zones. On December 22,
2005, Tall Timbers filed an application to renew its permit for the plant. The application
affirmatively represented that the buffer zone requirements had been met and referenced the
prior buffer zone map, which indicated that Tall Timbers owned sufficient property to meet the
buffer zones. The permit issued by the Commission contained a site map that misrepresented
Tall Timbers’ ownership of buffer zones. In March 2007, Tall Timbers’ engineer notified Tall
Timbers that it did not have adequate buffer zones. Tall Timbers did not notify the Commission
of this fact. On February 14, 2011, Tall Timbers submitted its pending renewal application,
Once again Tall Timbers affirmatively represented that it met the buffer zone requirements and
that nothing further needed to be done to comply with buffer zone requirements. This statement
was not accurate. To date, Tall Timbers has never formally notified the Commission about the
misrepresentations in its applications and it its permit.

Tall Timbers also misrepresented additional, relevant facts in its February 14, 2011,
application. In that application, Tall Timbers represented that no unbuilt phases remained on the
existing permit and that the existing permit did not contain a phase that had not been constructed
within five years of being authorized by the TCEQ. This representation was untrue with regard
to both the obligation to expand the chlorine contact chamber and to expand plant capacity to

0.445 MGD.

Pursuant to 30 TAC §§ 305.65(5) and 305.66(a)(4), the Commission is authorized to
deny a renewal application if the permittee has failed to disclose fully all relevant facts or has
misrepresented relevant facts, Tyler therefore requests that the Commission deny the renewal

application.

Permit Amendment not Permit Renewal

The notice states that the application is for renewal of an existing discharge authorization
without amendment. The application, however, actually seeks to modify the existing permit fo
make the permit less restrictive and to excuse Tall Timbers for failing to construct facilities as
required by its existing permit. Tall Timbers’ existing permit contains a maximum 2-hour flow
limit of 927 gpm and a daily average flow limit of .445 MGD. Tall Timbers is in the final phase
of its existing permit. In its “renewal” application, Tall Timbers seeks to modify the permit to
reduce the maximum 2-hour flow limit from 927 gpm to 527 gpm, without making a change in
the daily average flow limit. As the application reveals, Tall Timbers’ facility is incapable of



Office of the Chief Clerk
January 8, 2013
Page 3

meeting the terms and conditions of its existing permit. The modification sought by Tall
Timbers is needed to allow Tall Timbers to meet minimum detention times in the chlorine
contact basin, The modification sought by Tall Timbers is clearly an amendment to the permit as

defined in 30 TAC 305.62.

Additionally, the statement of basis identifies, and the draft permit includes, other
changes to the existing permit. These changes constitute major amendments to the existing
permit, The draft permit contains the following amendments to the existing permit:

e Change in daily average flow from 0.445 MGD to (0.312 MGD.

* Change in 2-hour peak flow from 927 gallons per minute to 650 gallons per minute.
«  Addition of E. coli bacteria limits.

* Replacement of reed filter beds with sludge drying beds.

Pursunant to 30 TAC §305.65(2), an application for renewal shall request continuation of
the same requirements and conditions of the expiring permit. Pursuant to 30 TAC 305.65(3), if
an application for renewal in fact requests a modification of reguirements and conditions of the
existing permit, the Executive Director should halt consideration of the renewal application until
an application for amendment is filed. Because Tall Timbers requests a modification of both the
daily average flow and the 2-hour flow limits, the Executive Director should not have considered
the application as a renewal but should have directed Tall Timbers to file an application for

amendment and to provide the appropriate public notice.

The additional changes to the existing permit discussed previously also change the
character of the application from a renewal to an amendment. Pursuant to 30 TAC § 305.62(a)
“a change in a term, condition or provision of a permit requires an amendment.” The changes
discussed previously change the substantive terms, provisions, requirements, and limitations of
the existing permit. The changes also relax standards or criteria that may result in a potential
deterioration of quality of the water in the state.

The public has been denied proper notice of the true character of Tall Timbers’
application. Tall Timbers is not seeking to merely continue discharging in the same manner
authorized by its existing permit. To meet the discharge limits in the final phase of the draft
permit, Tall Timbers will have to construct new treatment units, including expanding its
clarifiers and constructing new sludge handling facilities. Tall Timbers also seeks approval of its
failure to maintain adequate buffer zones, The public deserves to be properly placed on notice of
such changes and be given the opportunity to question the need for such changes through the
permit amendment process. The Executive Director should halt further consideration and return
Tall Timbers’ renewal application and direct Tall Timbers fo promptly file an application to
amend its permit to address the capacity and other changes needed to bring the plant into

compliance.
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Comments on Draft Permit

1. - Effluent Limits — Daily Average Flow

Tyler submits that to be a permit renewal rather than a permit amendment, the permit
cannot contain interim and final phases with different daily average flows. Tyler suggests that
the final limits be deleted from the draft permit and the interim limits be made final.

Tall Timbers previously represented that its plant was sized to adequately treat average
daily flows of 0.445 MGD. This was not the case. Tall Timbers’ plant, based on Tall Timbers’
own representation, is only sized to adequately treat average daily flows of 0.312 MGD, Tall
Timbers’ renewal permit should reflect the status quo, which in this case is 0.312 MGD. If Tall
Timbers wishes to expand its plant, Tall Timbers should be required to submit an application to
amend its permit to obtain the appropriate authorization.

2. Effluent Limits — 2-Hour Peak Flow

Tyler questions the 2-hour peak flow limit contained in the interim phase of the draft
permit. The draft permit contains a 2-hour peak flow limit of 650 gallons per minute, which
Tyler believes is based on the capacity of the final clarifiers. Tyler has not seen a notice of
completion for the improvements to the chlorine contact chamber that was required by Tall
Timbers’ existing permit, nor does the statement of basis indicate that these improvements have
been completed. Without those required changes to the chlorine contact chamber, the plant’s 2-
hour peak flow limit should be 527 gallons per minute and not 650 gallons per minute.

3. 75/90 Violation

The draft permit contemplates reducing the daily average flow limit from 0.445 MGD to
0.312 MGD. If the limit is reduced, the permittee will be in violation of the Commission’s 75/90
rule (30 TAC § 305.126(a)). Tyler is concerned that the facility is significantly under-sized to
provide adequate treatment to the expected flows into the facility. Given this fact, Tyler believes
that the draft permit should establish express deadlines (i.e, 60 days after issuance) for Tall
Timbers o address its lack of capacity by either applying for a permit amendment to construct
improvements to the facility to provide adequate service to the expected population to be served
by the facility or obtain sufficient wastewater treatment service from another provider to meet

Tall Timbers” expected demands.

4. Buffer Zones

The draft permit contains a Facility Map With Buffer Zones. This map identifies buffer
zones to the north of the plant site and identifies that the property to the south of the plant is
owned by Tall Timbers, Based on review of Smith County property records, Tvler believes that
both of these statements are incorrect. In particular, Tall Timbers sold the property to the south
in 2002 and misrepresented ownership in the property in its 2005 renewal application, The
property on which the plant sits is less than 300 feet wide, and Tall Timbers has existing
treatment units Jocated as close as 22 feet from a property boundary. The Executive Director
should not rely upon representations in this map as a basis for development of the draft permit.
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The Executive Director should direct Tall Timbers to file a map that accurately reflects actual
buffer zones and property ownership and then ensure that all aspects of the draft permit reflect
the actual buffer zone.

5. Nuisance Odor

The draft permit references a nuisance odor prevention plan submitted by Tall Timbers
on July 25, 2011, and conditionally approved by the Executive Director on September 28, 2011.
In the plan, Tall Timbers represents that the plant has no history odor complaints, In the
conditional approval letter, the Executive Director states that he could find no indication of odor
complaints but that the approval of the plan was conditioned on future odor complaints. These
statements appear to be inconsistent with the Commission’s records.

The facility has a history of nuisance odor problems and complaints. A review of the
Commission’s enforcement records show that Commission received nuisance odor complaints on
October 14, 2010, and September 20, 2011. The October 14, 2010, complaint led to a notice of
violation relating to improper sludge management. The September 20, 2011, odor complaint led
to formal enforcement by the Commission that is still ongoing {(TCEQ Docket No. 2012-0629-

MWD-E ).

Nuisance odor prevention is critical for this facility. The facility has virtually non-
existent buffer zones. The facility is also located adjacent to Faulkner Park, a city park owned
by Tyler, with picnic areas, tennis courts, baseball field, and nature trails. Tyler requests that
Tall Timbers be required to implement, as a permit requirement, a detailed and comprehensive
odor prevention program, and that Tall Timbers be required to submit a revised odor prevention
program that can be reviewed and evaluated as part of the permit amendment process.

6. Regionalization

It is the policy of the State of Texas to encourage and promote development and use of
regional and area-wide wastewater collection, treatment, and disposal systems. Tall Timbers’
existing treatment plant is undersized to treat its existing customer base and will require
significant improvements to be able to adequately treat its existing and future demand. Tyler has
the ability to treat and is willing to offer wholesale treatment service to Tall Timbers.

Tyler currently provides wastewater treatment services to most of Tyler and has
additional capacity to provide wholesale or retail service to the area currently served by Tall
Timbers, Tyler has engaged in long-term planning to ensure that adequate {reatment capacity is
available to serve all of Tyler’s extraterritorial jurisdiction, including all of Tall Timbers service
area, for the next 30 years. Tyler has commenced purchasing land for the location of a future
treatment plant to serve the entire southern portion of Tyler and southern Smith County.

Consistent with the Commission’s adopted policy, the Commission should determine
whether it would be appropriate for Tall Timbers fo obtain wholesale treatment service from
Tyler rather than expanding its own plant. Integration into Tyler’s area-wide system at this point
in time would improve water quality and is feasible when considering waste treatment
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technologies, engineering, financial and other considerations. Integration into Tylet’s system
could also lower Tall Timbers’ treatment costs (which could be passed on to Tall Timbers’
ratepayers). Based on a review of regionalization considerations, Tyler requests that the
Commission deny Tall Timbers’ request to expand its treatment plant from 0.312 MGD to 0.445
MGD and direct Tall Timbers to obtain its additional treatment services from Tyler.

Request for Contested Case Hearing

The City of Tyler is a home-rule municipality located in Smith County, Texas. Tall
Timbers’ wastewater treatment facility, which is the subject of the application, is located entirely
inside Tyler’s corporate boundaries, and the discharge is located inside Tyler’s boundaries.
Portions of the sewage collection system, which is part of the treatment facility, are located
inside Tyler’s corporate boundaries. The activity sought to be authorized by the permit
application bas the potential to reduce the quality of water in Tyler’s separate storm sewer
system and in the streams located inside Tyler’s boundaries. Tyler’s charter and ordinances
obligate Tyler to protect the quality of water inside the city, and pursuant to state and federal
water protection laws, Tyler adopted an illicit discharge ordinance, which expressly prohibits the
disposal of waste into Tyler’s separate storm sewer system. Additionally, Tyler owns property
immediately adjacent to and downstream of the location where Tall Timbers’ discharge reaches
West Mud Creek. Tyler’s property is located approximately 1,500 feet from the discharge point.

Tyler owns a public park adjacent to the permitted plant site. Use and enjoyment of the
park by Tyler residents could be adversely affected by the permitted activities. Also, Tyler could
be adversely affected by the discharge by increasing the costs to treat water from the receiving
stream for use as drinking water. Tyler could also be adversely affected by the permitied activity
because the discharges could put Tyler out of compliance with its stormwater permit and could
damage Tyler’s storm sewer system. The discharges from the facility will also consume part of
the waste load capacity of the receiving stream, which could adversely affect Tyler’s ability to
expand its own treatment plant in the future.

Tyler requests a contested case hearing and asks that the application be immediately
referred to the State Office of Administrative Hearings for such a hearing, Tyler asserts that a
contested case hearing is appropriate despite the application being classified as a renewal
application. As explained previously, Tall Timbers is requesting changes to substantive terms of
the permit, making the request an application for an amendment rather than a renewal.
Moreover, pursuant to 30 TAC §55.201(31)(5), even a renewal application would be subject to a
contested case hearing because Tall Timbers’ compliance history for the prior five years raises
issues regarding the applicant’s ability to comply with the permit, in particular the effluent
discharge limits, odor control, and sludge management provisions.

Summary

The Commission should deny the application pursuant to 30 TAC §§ 305.65(5) and
305.66(a)(1) and (4) because Tall Timbers failed to construct facilities necessary to comply with
its existing permit and because Tall Timbers’ application contains misrepresentations regarding
buffer zones and the capacity of the plant. Alternatively, the Executive Director should deny Tall
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Timbers’ renewal application and order Tall Timbers to file an application for amendment and
provide the appropriate public notice. If the Executive Director decides to proceed with issuance
of the permit as a renewal rather than requiring Tall Timbers to file an application for
amendment, Tyler requests that its comments regarding the draft permit be considered.

Please do not hesitate to contact me if you have any questions.

siticerely

/

kN

" Joe Freel _ d

cc: Greg Morgan
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Marisa Weber

From: PUBCOMMENT

Sent: Wednesday, January 09, 2013 8:31 AM

To: PUBCOMMENT-QCC2

Subject: FW: Pubiic comment on Permit Number WQ0013000001
Attachments: Tyler Comments.pdf

H .

From: PUBCOMMENT-OCC

Sent: Wednesday, January 09, 2013 8:02 AM

To: PUBCOMMENT

Subject: FW: Public comment on Permit Number WQ0013000001

From: jfreeland@mandf.com [mailto:ifreeland@mandf.com]
Sent: Tuesday, January 08, 2013 5:28 PM

To: donotReply@tceq,state.tx.us
Subject: Public comment on Permit Number WQ0013000001

REGULATED ENTY NAME TALL TIMBERS STP

RN NUMBER: RN101519981

PERMIT NUMBER: WQG0013000001

DOCKET NUMBER:

COUNTY: SMITH

PRINCIPAL NAME: TALL TIMBERS UTILITY COMPANY INC
CN NUMBER: CN600794945

FROM

NAME: Joe Freeland

E-MAIL: jfrecland@mandf.com

COMPANY: Mathews & Freeland, LLP

ADDRESS: 327 CONGRESS AVE Suite 300
AUSTIN TX 78701-4058

PHONE: 5124047800




¢

COMMENTS: Comments of the City of Tyler are attached.

FAX:



MATHEWS & FREELAND, L.L.P.

ATTORNEYS AT LAW
1M MATHEWS P.O. Box 1568 {612 4047800
AUSTIN, TEXAS 787681568 FAX: (519) 7032785

JOR TREELAND

January 8, 2013
Via Electronic Submission & Mail

Office of the Chief Clerk
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Texas Commission on Environmental Quality
PO, Box 13087

Austin, Texas 78711-3087

Re: Notice of Application and Prelimibary Decision for TPDES Permit No,
WQO0013000001, Tall Timbers Utility Company, Inc,

To Whom It May Concern;

We are legal counsel for the City of Tyler, and have been authorized {0 offer the
following comments and requests. Tyler appreciates the opportunity to provide input to the
process. Tyler’s comments are timely filed. Tall Timbers’ notice was published in the Tyler
Morning Telegraph on December 10, 2012, and the copy of the draft permit was made available
to the public on December 11, 2012.

Tyler hereby requests that the Executive Director summarily deny Tall Timbers’
application for failing to comply with its existing permit and for misrepresenting material facts in
the current and prior applications, Alternatively, Tyler roquests that the Executive Director halt
further consideration of this application until such time as the applicant files an application to
amend its permit. The application seeks to amend substantive terms of the existing permit and
the draft permit contains the amendments sought by Tall Timbers and other changes to terms in
the existing permit. The application is an amendment application, not a renewal application, and
the draft permit recorumends permit amendments and not a renewed permit. Tall Timbers needs
to provide proper public notice that it is seeking to amend its existing permit rather than merely
renew its existing permit, Finally, Tyler provides comments on the deaft permit pursuant to 30
TAC § 55.152,

Failure to Comply with Existing Permit/Misrepresentations

Tyler requests that the Commission deny the renewal application pursuant to 30 TAC
305.65(5). Under the terms of its existing permit, Tall Timbers was obligated to expand its
chlorine contact basin by June 2008, at the latest. Tall Timbers failed to expand its facility to
comply with the permit. Tall Timbers also failed to notify the Commigsion of its failure to
expand the plant as required, Additionally, Tall Timbers was obligated to construct a treatment
facility capable of treating an average daily flow of 0.445 MGD. This permit requirement was
first established in the permit issued to Tall Timbers on May 23, 2002, To date, Tall Timbers
has failed to construct a treatment plant capable of treating permitted flows. Pursuant to 30 TAC

QFFICE; 827 CONGRISS, SUITE 800, AUSTIN, 'TEXAS 78701
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§§ 305.65(5) and 305.66(a)(1), the Commission is authorized to deny a renewal application if the
permitiee has failed to construct facilities necessary to conform with the terms and conditions of
its permit. Tyler therefore requests that the Commission. dety the renewal application.

Tall Timbers has also misrepresented and failed to disclose relevant facts regarding its
buffer zones in its prior applications and in its current application, Prior to 2002, Tall Timbers
appears to have owned or controlled sufficient property around its treatment plant to comply with
the Commission’s buffer zone requirements (30 TAC §309.13(e)). In 2002, Tall Timbers sold
the property adjacent to the plant site. The property on which the plant sits is now less than 300
feet wide, with existing (reatment units located as close as 22 feet from a property boundary, Tall
Timbers fuiled to notify the Commission of this change to its buffer zones. On December 22,
2005, Tall Timbers filed an application to renew its permit for the plant. The application
affirmatively represented that the buffer zone requirements had been met and referenced the
prior buffer zone map, which indicated that Tall Timbers owned sufficient property fo meet the
buffer zones. The permit issued by the Commission contained a site map that misrepresented
Tall Timbers® ownership of buffer zones, In March 2007, Tall Timbers’ engineer notified Tall
Timbers that it did not have adequate buffer zones. Tall Timbers did not notify the Commission
of this fact, On February 14, 2011, Tall Timbers submitted its pending renewal application,
Once again Tall Timbers affinmatively represented that it met the buffer zone requiretnents and
that nothing further needed to be done to comply with buffer zone requirements. This statement
was not accurate. To date, Tall Timbers has never formally noufiad the Commisgion about the
misrepresentations in its applications and it its permit.

Tall Timbers also. mistepresetited atditional, relevant facts in its February 14, 2011,
application. In that application, Tall Timbers represented that no unbuilt phases remained on the
existing permit and that the existing permit did not contain a phase that had not been constructed
within five years of being authorized by the TCEQ. This representation was untrue with regard
to both the obligation to expand the chlorine contact chamber and to expand piant capacity to
0.445 MGD.

Pursuant to 30 TAC §§ 305.65(5) and 305.66(a}(4), the Cormmission is authorized to
deny a renewal application if the permittee has failed to disclose fully all relevant facts or has
misrepresented relevant facts. Tyler therefore requests that the Commission deny the renewal
application.

Permit Amendment not Permit Renewal

The notice states that the application is for renewal of an existing discharge authorization
without amendment. The application, however, actually seeks to modify the existing permit to
make the permit less resirictive and to excuse Tall Timbers for failing to construct facilities as
required by its existing permit. Tall Timbers® existing permit contains a maximum 2-hout flow
limit of 927 gpm and a daily average flow limit of .445 MGD. Tall Timbers is in the final phase
of its existing permit. In its “renewal” application, Tall Timbers seeks to modify the permit to
reduce the maximum 2-hour flow limit from 927 gpm to 527 gpm, without making a change in
the daily average flow limit. As the application reveals, Tall Timbers® facility is incapable of
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meeting the terms and conditions of its existing permit, The modification sought by Tall
Timbers is needed to allow Tall Timbers to meet minimum detention times in the chlorine
contact basin. The modification sought by Tall Timbers is clearly an amendment to the permit as
defined in 30 TAC 305,62,

Additionally, the statement of basis identifics, and the draft permit includes, other
changes to the existing permif. These changes constitute major amendments to the existing
permit. The drafl permit contains the following amendments to the existing permit:

* Change in daily average flow from 0,445 MGD to 0.312 MGD.

*  Change in 2-hour peak flow from 927 gallons per minute to 650 gallons per minute.
»  Addition of E. coli bacteria limits,

* Replacement of reed filter beds with sludge drying beds.

Pursuant to 30 TAC §305.65(2), an application for renewal shall request continuation of
the same requirements and conditions of the expiring permit. Pursuant to 30 TAC 305.65(3), if
an application for renewal in fact requests a modification of requirements and conditions of the
existing permit, the Executive Director shouid halt consideration of the renewal application until
an application for amendment is filed. Because Tall Timbers requests a modification of both the
daily average flow and the 2-hour flow limits, the Executive Director should not have consideted
the application as a renewal but should have directed Tall Timbers to file an application for
amendment and to provide the appropriate public notice.

The additional changes to the existing. permit discussed previously also change the
character of the application from a renewal to an amendment. Pursvant to 30 TAC § 305.62(a)
“a change in a term, condition or provision of a permit requires an amendment.” The changes
discussed previously change the substantive terms, provisions, requirements, and limitations of
the existing permit. The changes also relax standards or oriteria that may result in a potential
deterioration of quality of the water in the state,

The public has been denied proper notice of the true character of Tall Timbers'
application, Tall Timbers is not seeking to merely continue discharging in the same manner
authorized by its existing permit. To meet the discharge limits in the final phase of the draft
permit, Tall Timbers will have fo construct new treatment units, including expanding its
clarifiers and constructing new studge handling facilities, Tall Timbers also seeks approval of its
failure to maintain adequate buffer zones. The public deserves to be properly placed on notice of
such changes and be given the opportunity to question the need for such changes through the
permit amendment process, The Executive Director should halt further consideration and return
Tall Timbers® renewal application and direct Tall Timbers to prompily file an application to
amend its permit to address the capacity and other changes needed to bring the plant into

compliance,
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Comments on Draft Permit

1.  Effluent Limits — Daily Average Flow

Tyler submits that fo be a permit renewal rather than a permit amendment, the permit
cannot contain interim and final phases with different daily average flows, Tyler suggests that
the final limits be deleted from the draft permit and the interim limits be made final,

Tall Timbers previously ropresented that its plant was sized to adequately treat average
daily flows of 0.445 MGD, This was not the case. Tall Timbers* plant, based on Tall Timbers’
own representation, is only sized to adequately treat average daily flows of 0.312 MGD. Tall
Timbers’ renewal permil should reflect the status quo, which in this case is 0.312 MGD. If Tall
Timbers wishes to expand its plan{, Tall Timbers should be required to submit an application to
amend its permit {o obtain the appropriate anthorization,

2. Effluent Limits — 2-Hour Peak Flow

Tyler questions the 2-hour pesk flow limit contained in the interim phase of the draft
permit. The draft permit contains a 2-hour peak flow limit of 650 gallons per minute, which
Tyler believes is based on the capacity of the final clarifiers. Tyler has not seen @ notice of
completion for the improvements to the chlorine contact chamber that was required by Tall
Timbers® existing permit, nor does the statement of basis indicate that these improvements have
been completed. Without those required changes to the chlorine contact chamber, the plant’s 2-
hour peak flow limit should be 527 gallons per minute and not 650 gallons per minute.

3, 75/90 Violatton

The draft permit contemplates reducing the daily average flow Hmit from 0.445 MGD to
0.312 MGD. If the limit is reduced, the permittee will be in viclation of the Commission’s 75/90
rule (30 TAC § 305.126(a)). Tyler is concerned that the facility is significantly under-sized to
provide adequate treatment to the expected flows into the facility. Given this fact, Tyler believes
that the draft permit should esiablish express deadlines (i.e, 60 days after issuance) for Tall
Timbers to address its lack of capacity by either applying for a permit amendment to construct
improvements to the facility to provide adequate service to the expected population to be served
by the facility or obtain sufficient wastewater treatment service from another provider to meet
Tall Timbers’ expected demands.

4, Buffer Zones

The draft permit contains a Facility Map With Buffer Zones. Thig map identifies buffer
zohes to the north of the plant site and identifies that the property to the south of the plant is
owned by Tall Timbers. Based on review of Smith County property records, Tyler believes that
both of these statements are incorrect. In particular, Tall Timbers sold the property to the south
in 2002 and misrepresented ownership in the property in its 2005 renewal application. The
property on which the plant sits is less than 300 feet wide, and Tall Timbers has existing
treatment units located as close as 22 feet from a property boundary. The Executive Director
should not rely upon representations in this map as a basis for development of the draft permit.
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The Executive Director should direct Tall Timbers to file a map that accurately reflects actual
buffer zones and property ownership and then ensure that all aspects of the draft permiit reflect
the actual buffer zone,

5. Nuisance Qder

The draft permit references a nuisance odor prevention plan submitted by Tall Timbers
on July 25, 2011, and conditionally approved by the Executive Director on September 28, 2011.
In the plan, Tall Timbers represents that the plant has no history odor complaints. In the
conditional approval letter, the Executive Ditector states that he could find no indication of odor
complaints but that the approval of the plan was conditioned on future odor complaints, These
statements appear to be inconsistent with the Commission’s records.

The facility has a history of nuisance odor problems and complaints. A review of the
Commission’s enforcement records show that Commission received nuisance odor conplaints on
October 14, 2010, and September 20, 2011. The October 14, 2010, complaint led to a notice of
violation relating to improper sludge management, The September 20, 2011, odor complaint led
fo formal enforcement by the Commission that is still ongoing (I'CEQ Docket No. 2012-0629-
MWD-E ).

Nuisance odor prevention is critical for this facility. The facility has virtually non-
existent buffer zones. The facility is also located adjacent to Faulkner Park, a oity park owned
by Tyler, with picnic areas, tennis courts, baseball field, and nature trails. Tyler requests that
Tall Timbers be required to implement, as a permit requirement, a detailed and comprehensive
odor prevention program, and that Tall Timbers be required to submit a revised odor prevention
program that can be reviewed and evaluated as part of the permit amendment process.

6. Regionalization

It is the policy of the State of Texas to encourage and promote development and use of
regional and area-wide wastewater collection, treatment, and disposal systems, Tall Timbers’
existing treatment plant is undersized to treat its existing customer base and will require
significant improvements to be able to adequately treat its existing and future demand, Tyler has
the ability to treat and is willing to offer wholesale treatment service to Tall Timbers.

Tyler currentlly provides wastewater treatment services to most of Tyler and has
additional capacity to provide wholesale or retail service to the area currently served by Tall
Timbers. Tyler has engaged in long-term planning to ensure that adequate treatment capacity is
available to serve all of Tyler’s extraterritorial jurisdiction, including all of Tall Timbers service
area, for the next 30 years, Tyler has commenced purchasing land for the location of a future
treatment plant to serve the entire southern portion of Tyler and southern Smith County.

Congistent with the Commission’s adopted policy, the Commission should determine
whether it would be appropriate for Tall Timbers to obtain wholesale treatment service from
Tyler rather than expanding its own plant. Integration into Tyler’s arca-wide system at this point
in time would improve water quality and is feasible when considering waste treaiment
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technologies, engineeting, financial and other considerations. Integration into Tyler’s system
could also lower Tall Timbers’ treatment costs (which could be passed on to Tall Timbets’
ratepayers). Based on a teview of regionalization considerations, Tyler requests that the
Commission deny Tall Timbers® request to expand its treatment plant from 0,312 MGD to 0.445
MGD and direct Tall Timbers to obtain its additional treatment services from Tyler.

Request for Contested Case Hearing

The City of Tyler is a home-rule municipality located in Smith County, Texas, Tall
Timbers® wastewater treatment facility, which is the subject of the application, is located entirely
inside Tyler’s corporate boundaries, and the discharge is located inside Tyler’s boundaries.
Portions of the sewage collection system, which is part of the treatment facility, are located
inside Tyler’s corporate boundaries. The activily sought to be authorized by the permit
application has the potential to reduce the quality of water in Tyler’s separate storm sewer
system and in the streams located inside Tyler’s boundaries. Tylet’s cherter and ordinances
obligate Tyler to protect the quality of water inside the city, and pursuant to state and federal
watet protection laws, Tyler adopted an illicit discharge ordinance, which expressly prohibits the
disposal of waste into Tyler’s separate storm sewer system. Additionally, "T'yler owns property
immediately adjacent to and downstream of the location where Tall Timbers’ discharge reaches
West Mud Cteek. Tyler’s property is located approximately 1,500 feet from the discharge point.

Tyler awns a public park adjacent to the permitted plant site. Use and enjoyrment of the
patk by Tyler residents could be adversely affected by the permitted activities, Also, Tyler could
be adversely affected by the discharge by incteasing the costs to treat water from the receiving
stream for use as drinking water. Tyler could also be adversely affected by the permitted activity
because the discharges could put Tyler out of compliance with its stormwater permit and could
damage Tyler's storm sewer system, The discharges from the facility will also consume part of
the waste load capacity of the receiving stream, which could adversely affect Tyler’s ability to
expand its own treatment plant in the future. :

_ Tyler requests a contested case hearing and asks that the application be immediately
referred to the State Office of Administrative Hearings for such a hearing. Tyler asserts that a
contested case hearing is appropriate despite the application being classified as a renewal
application. As explained previously, Tall Timbers is requesting changes to substantive terms of
the permit, making the request an application for an amendment rather than a renewal
Moreovet, pursuant to 30. TAC §55.201(i)(5), even a renewal application would be subject to a
contested case hearing because Tall Timbers® compliance history for the prior five years raises
issues regarding the applicant’s ability to comply with the permit, in particular the offluent
discharge limits, odor control, and sludge management provisions.

Summary

The Cotmmission should deny the application pursuant to 30 TAC §§ 305.65(5) and
305.66(a)(1) and (4) because Tall Timbers failed to construct facilities necessary to comply with
its existing petinit and because Tall Timbers® application contains mistepresentations regarding
buffer zones and the capacity of the plant. Alternatively, the Executive Director should deny Tall
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Timbers’ renewal application and order Tall Timbers to file an application for amendment and
provide the appropriate public notice. If the Executive Director decides to proceed with issnance
of the permit as a renewal rather than requiring Tall Timbers to file an application for
amendment, Tyler requests that ils comments regarding the draft permit be considered.

Please do not hesitate to contact me if you have any questions,

/,Sitféereﬂr

( 4

" Joe Free/l;nd
ce: Greg Motgan /
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Re:  Proposed TPDES Permit No. WQ0013000001, Tall Timbers Utility Company,

Inc.
To Whom It May Concern:

We are legal counsel for the City of Tylet. On behalf of the City of Tyler, we hereby
protest approval of the application for renewal of the referenced permit. Tyler has standing to
protest this application and requests that the Executive Director halt consideration of the
application until applicant files an application for amendment. Alternatively, Tyler requests that
the application be referred to SOAII to commence contested case proceedings or denied
summarily without hearing,.

Tyler offers the following comments in support of its request for a contested case
hearing.

Information About Tyler/Standing

The City of Tyler is a home-rule municipality located in Smith County, Texas. Tyler has
a justiciable interest in the application. Tall Timbers’ wastewater treatment facility, which is the
subject of the application, is located entirely inside Tyler’s corporate boundaries, and the
discharge is located inside Tyler’s boundaries. Portions of the sewage collection system, which
is part of the treatment facility, are located inside Tyler’s corporate boundaries. Tyler has an
interest in protecting the water quality in its separate storm sewer system and in the waters within
its city limits. Tyler also has regulatory jurisdiction over activities related to activities for which
this permit is sought. Tyler’s charter and ordinances obligate Tyler to protect the quality of water
inside the city, and pursuant to state and federal water protection laws, Tyler adopted an illicit
discharge ordinance, which expressly prohibits the illicit disposal of waste into Tylet’s separate
storm sewer system. Tyler also discharges into the same receiving stream and has interest in
developing water projects on the receiving stream downsfream from Tall Timbers® discharge

location. /\.;)
OFFICE; 327 CONGRESS, SUITE 300, AUSTIN, TEXAS 78701 Q\d
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Amendment not Renewal

The notice states that the application is for renewal of an existing discharge authorization
without amendment. Tyler notes that the application, however, actually seeks to modify the
existing permit to make the permit less restrictive and to excuse Tall Timbers for failing to
construct facilities as required by its existing permit. Pursvant to 30 TAC 305.65(3), Tyler
requests the Executive Director halt consideration of the renewal application and direct the
applicant to file an application for amendment in place of the application for renewal.

Tall Timbers’ existing permit contains a maximum 2-hour flow limit of 927 gpm and a
daily average flow limit of .445 MGD, In the “renewal” application, Tall Timbers seeks to
modify the permit to reduce the maximum 2-hour flow limit from 927 gpm to 527 gpm, without
making a change in the daily average flow limit. As the application reveals, Tall Timbers’
facility is incapable of meeting the terms and conditions of its existing permit, The modification
sought by Tall Timbers is needed to allow Tall Timbers to meet minimum detention times in the
chlorine contact basin. The modification sought by Tall Timbers is clearly an amendment to the
permit as defined in 30 TAC 305.62.

Pursuant to 30 TAC 305.65(3), if an application for renewal in fact requests a
modification of requirements and conditions of the existing permit, the Executive Director
should halt consideration of the renewal application until an application for amendment is filed.
Because Tall Timbers requests a modification of the 2-hour flow limit, Tyler requests that the
Executive Director halt consideration of the renewal application and direct Tall Timbers to file
an application for amendment and to provide the appropriate public notice.

Alternatively, if the Commission proceeds with consideration of the renewal application,
Tyler requests that the Commission deny the renewal application pursuant to 30 TAC 305.65(5).
Under the terms of its existing permit, Tall Timbers was also obligated to expand its chlorine
contact basin by June 2008, at the latest. Tall Timbers failed to expand its facility to comply with
the permit. The Commission is anthorized to-deny a renews! application if the permittee hag.
failed to construct facilities necessary to conform with the terms and conditions of its permit.
Tyler therefore requests that the Commission deny the renewal application.

Regionalization

Tyler also questions the continued need for this discharge. It is the policy of the State of
Texas to encourage. and promote development and use of regional and area-wide wastewater
collection, treatment, and disposal systems. Tyler currently provides wastewater treatment
services to most of Tyler and has additional capacity to provide wholesale or retail service to the
area currently served by Tall Timbers. Tyler believes that cost of transferring these flows to
Tyler’s existing facilities would be less than the cost of upgrading this facility to meet existing
and future demands. Consistent with that adopted policy, the TCEQ should determine whether it
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would be appropriate for the area served by Tall Timbers’ existing facility to be served by Tyler
rather than by Tall Timbers before taking final action on the application.

summary

Tall Timbers is seeking to amend its permit under the disguise of a permit renewal. The
Executive Director should halt consideration of Tall Timbers’ renewal application until Tall
Timbers files an application for amendment and provides the appropriate public notice.
Alternatively, if the Commission proceeds with consideration of Tall Timbers’ renewal
application, the Commission should deny the application because Tall Timbers failed to
construct facilities necessary to comply with its existing permit.

Tyler understands that application is currently undergoing technical review, Tyler may
have additional comments regarding the draft permit, if one is issued. Tyler also requests that
the matter be referred directly to SOAH for a contested case hearing,

To ensure that Tyler receives future notices, please add me to the mailing list for notice in
this matter:

Joe Freeland

Mathews & Freeland, LLP
327 Congress Ave., Ste 300
Austin, TX 78701

Please do not hesitate to contact me if you have any questions.

Joe Freeland

ce: David Pasieka
Firoj Vahora, TCEQ
Greg Morgan
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