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I have enclosed the Executive Director’s Response to Hearing Request. Please let me 
know if you have any questions.  
 
Sincerely, 
 
 
 
Stefanie Skogen 
Staff Attorney 
Environmental Law Division 
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TCEQ Docket No. 2013-1281-MWD 
 

APPLICATION BY VICTORIAN 
GARDENS LTD. FOR NEW TEXAS 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM (TPDES) 
PERMIT NO. WQ0015056001

§ 
§ 
§ 
§ 
§ 

BEFORE THE TEXAS  
 

COMMISSION ON  
 

ENVIRONMENTAL QUALITY 
 

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST 
 
 The Executive Director (ED) of the Texas Commission on Environmental Quality 
(Commission or TCEQ) files this Response to Hearing Request on Victorian Gardens 
Ltd.’s (Victorian Gardens’) application for new TPDES Permit No. WQ0015056001. 
Denise R. Breaux filed a hearing request. 
 

Attached for Commission consideration are the following: 
 

Attachment A – Satellite map of the area 
Attachment B – Statement of Basis/Technical Summary and ED's Preliminary Decision 
Attachment C – Draft permit 
Attachment D – ED’s Response to Public Comment (RTC) 
Attachment E – Compliance History Report 
 
 

I. FACILITY DESCRIPTION 
 

Victorian Gardens applied to the TCEQ for new TPDES Permit No. 
WQ0015056001 to authorize the discharge of treated domestic wastewater effluent at a 
daily average flow not to exceed 150,000 gallons per day (gpd) in the Interim I phase, 
300,000 gpd in the Interim II phase, and 600,000 gpd in the Final phase. The 
wastewater treatment facility would be located approximately 1,640 feet northwest of 
the intersection of Bissonnet Street and Clodine Road in Fort Bend County, Texas 
77469. The treated effluent would be discharged to Keegan’s Bayou (intermittent); then 
to Keegan’s Bayou (perennial); then to Brays Bayou above Tidal; then to the Brays 
Bayou Tidal portion of the Houston Ship Channel/Buffalo Bayou Tidal in Segment No. 
1007 of the San Jacinto River Basin. The unclassified receiving water use is no 
significant aquatic life use for Keegan’s Bayou (intermittent) and limited aquatic life use 
for Keegan’s Bayou (perennial). The designated uses for Segment No. 1007 are 
industrial water supply and navigation. 

 
 

II. BACKGROUND 
 

The TCEQ received the application on August 23, 2012, and declared it 
administratively complete on November 1, 2012. The Notice of Receipt and Intent to 
Obtain a Water Quality Permit was published in English on November 7, 2012, in 
the Fort Bend Herald and in Spanish on November 14, 2012, in Las Noticias de Fort 
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Bend. ED staff completed the technical review of the application on December 3, 2012, 
and prepared a draft permit. The Notice of Application and Preliminary Decision for a 
Water Quality Permit was published in English on February 27, 2013, in the Fort Bend 
Herald and in Spanish on March 6, 2013, in Las Noticias de Fort Bend. The public 
comment period ended on April 5, 2013. The ED filed his RTC on May 31, 2013. The 
hearing request and request for reconsideration period ended on July 3, 2013. 

 
 

III. THE EVALUATION PROCESS FOR HEARING REQUESTS 
 

House Bill (HB) 801 established statutory procedures for public participation in 
certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment and for the Commission’s consideration 
of hearing requests. The application in this case was declared administratively complete 
on November 1, 2012. Therefore, it is subject to the HB 801 requirements. The 
Commission implemented HB 801 by adopting procedural rules in title 30, chapters 39, 
50, and 55 of the Texas Administrative Code. 
 
A. Response to Requests 
 

“The ED, the public interest counsel, and the applicant may submit written 
responses to [hearing] requests . . . .”1  

 
According to section 55.209(e), responses to hearing requests must specifically 

address the following: 
 
(1) whether the requestor is an affected person; 
(2) which issues raised in the hearing request are disputed; 
(3) whether the dispute involves questions of fact or law; 
(4) whether the issues were raised during the public comment period; 
(5) whether the hearing request is based on issues raised solely in a public 

comment withdrawn by the commenter in writing by filing a withdrawal 
letter with the chief clerk prior to the filing of the ED’s RTC; 

(6) whether the issues are relevant and material to the decision on the 
application; and  

(7) a maximum expected duration for the contested case hearing. 
 

B. Hearing Request Requirements 
 

For the Commission to consider a hearing request, the Commission must first 
determine whether the request meets certain requirements. As noted in section 
55.201(c), "A request for a contested case hearing by an affected person must be in 
writing, must be filed with the chief clerk within the time provided . . . and may not be 
based on an issue that was raised solely in a public comment withdrawn by the 

                                                   
1 30 TEX. ADMIN. CODE § 55.209(d) (West 2013). 



Page 3 of 6 
 

commenter in writing by filing a withdrawal letter with the chief clerk prior to the filing 
of the ED’s RTC." 

 
 According to section 55.201(d), a hearing request must substantially comply with 
the following: 
 

(1) give the name, address, daytime telephone number, and, where possible, 
fax number of the person who files the request. If the request is made by a 
group or association, the request must identify one person by name, 
address, daytime telephone number, and, where possible, fax number, 
who shall be responsible for receiving all official communications and 
documents for the group; 

(2) identify the person’s personal justiciable interest affected by the 
application, including a brief, but specific, written statement explaining in 
plain language the requestor’s location and distance relative to the 
proposed facility or activity that is the subject of the application and how 
and why the requestor believes he or she will be adversely affected by the 
proposed facility or activity in a manner not common to members of the 
general public; 

(3) request a contested case hearing; 
(4) list all relevant and material disputed issues of fact that were raised during 

the public comment period and that are the basis of the hearing request. 
To facilitate the commission’s determination of the number and scope of 
issues to be referred to hearing, the requestor should, to the extent 
possible, specify any of the ED’s responses to comments that the requestor 
disputes and the factual basis of the dispute and list any disputed issues of 
law or policy; and 

(5) provide any other information specified in the public notice of application. 
 

C. Requirement that Requestor Be an Affected Person 
 
To grant a contested case hearing, the Commission must determine that a 

requestor is an affected person. The factors to consider in making this determination are 
found in section 55.203 and are as follows: 

 
(a) For any application, an affected person is one who has a personal 

justiciable interest related to a legal right, duty, privilege, power, or 
economic interest affected by the application. An interest common to 
members of the general public does not qualify as a personal justiciable 
interest. 

(b) Governmental entities, including local governments and public agencies, 
with authority under state law over issues raised by the application may be 
considered affected persons. 

(c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following: 
(1) whether the interest claimed is one protected by the law under 

which the application will be considered; 



Page 4 of 6 
 

(2) distance restrictions or other limitations imposed by law on the 
affected interest; 

(3) whether a reasonable relationship exists between the interest 
claimed and the activity regulated; 

(4) likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person; 

(5) likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

(6) for governmental entities, their statutory authority over or interest 
in the issues relevant to the application. 

 
D. Referral to the State Office of Administrative Hearings (SOAH) 
 
 Section 50.115(b) details how the Commission refers a matter to SOAH: “When 
the commission grants a request for a contested case hearing, the commission shall 
issue an order specifying the number and scope of the issues to be referred to SOAH for 
a hearing.” Section 50.115(c) further states, “The commission may not refer an issue to 
SOAH for a contested case hearing unless the commission determines that the issue: (1) 
involves a disputed question of fact; (2) was raised during the public comment period; 
and (3) is relevant and material to the decision on the application.” 
 
 

IV. HEARING REQUEST ANALYSIS 
 
A. Whether the Requestor Complied with Section 55.201(c) and (d) 
 
 Denise R. Breaux submitted a timely written hearing request on February 22, 
2013, that raised issues presented during the public comment period that have not been 
withdrawn. She provided her address and phone numbers and requested a contested 
case hearing. She identified herself as a person with what she believed to be a personal 
justiciable interest affected by the application, which will be discussed in greater detail 
below, and provided a list of disputed issues of fact that were raised during the public 
comment period. The ED concludes that the hearing request substantially complies with 
the section 55.201(c) and (d) requirements. 
 
B. Whether the Requestor Meets the Affected Person Requirements 
 
 Denise R. Breaux identified herself as a resident of Keegan’s Ridge Subdivision, 
which is located adjacent to the Keegan’s Bayou portion of the discharge route, and 
provided her address. While Ms. Breaux stated that she is a member of the Keegan’s 
Ridge Home Owners Association, she did not state that she was representing the 
association and did not provide documentation from the board showing it had 
authorized her to represent the association in this matter. Therefore, the ED analyzed 
the hearing request as being from an individual. As Attachment A shows, Ms. Breaux’s 
property is not located on the discharge route or adjacent to the wastewater treatment 
plant site. Looking at the factors listed in section 55.203(c), it is not obvious from the 
property’s location how Ms. Breaux’s property could be affected by the application, nor 
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did Ms. Breaux explain how her property could be affected. The two issues identified in 
the hearing request which the TCEQ has jurisdiction over, air quality and water quality, 
also do not clarify how Ms. Breaux’s property would be affected by the application. The 
proposed facility would be permitted by rule for air issues as long as it only performs the 
functions listed in title 30, section 106.532 of the Texas Administrative Code. Any 
challenge to the facility’s permit by rule would be a separate matter and, therefore, is not 
relevant to this TPDES application. The hearing request also does not discuss how a 
property that is not located on the discharge route and which, in fact, has other houses 
and a road between it and the discharge route could be impacted by water quality issues. 
Based on the information in the hearing request, the ED cannot identify a personal 
justiciable interest related to a legal right, duty, privilege, power, or economic interest 
affected by the application not common to members of the general public which would 
make Ms. Breaux an affected person.2 Therefore, Ms. Breaux has not met the section 
55.203 requirements. 

 
 The ED recommends that the Commission find that Denise R. Breaux is not an 
affected person. 
 
C. Whether Issues Raised Are Referable to SOAH for a Contested Case 
Hearing 
 
 While the ED does not recommend referring the hearing request to SOAH, he 
analyzed the issues raised in the hearing request in accordance with the regulatory 
criteria and provides the following recommendations regarding whether the issues can 
be referred to SOAH if the Commission grants the hearing request. All issues were 
raised during the public comment period, and none of the issues were withdrawn. All 
identified issues are considered disputed unless otherwise noted. 
 
1. Whether the proposed facility would adversely affect the Keegan’s Ridge 
Subdivision’s property values and overall appearance. (RTC No. 1) 
 

This is an issue of fact. However, the TCEQ does not have jurisdiction over the 
proposed facility’s effect on the subdivision’s property values or overall appearance. 
Therefore, the impact on property values or overall appearance is not relevant and 
material to a decision on the application. The ED does not recommend referring this 
issue to SOAH. 

 
2. Whether the proposed facility would adversely affect air quality. (RTC No. 2) 
 

This is an issue of fact and law. Wastewater treatment plants are permitted by 
rule under TCEQ air permit rules found at title 30, chapter 106, subchapter X of the 
Texas Administrative Code. In other words, the proposed facility’s potential air quality 
impacts are an air permit issue, not a wastewater discharge permit issue. Therefore, air 
quality concerns are not relevant and material to a decision on the application. The ED 

                                                   
2 Id. § 55.203(a); see also id. § 55.211(c)(2) (addressing hearing requests from affected persons that will be 
granted). 
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does not recommend referring this issue to SOAH. 
 

3. Whether the proposed facility would adversely affect water quality. (RTC No. 3) 
 
This is an issue of fact. If it can be shown that the proposed facility would 

adversely affect water quality, that information would be relevant and material to a 
decision on the application. The ED recommends referring this issue to SOAH if the 
Commission grants the hearing request. 

 
 

V. CONTESTED CASE HEARING DURATION 
 
 If there is a contested case hearing on this application, the ED recommends that 
the duration of the hearing be nine months from the preliminary hearing to the 
presentation of a proposal for decision to the Commission. 
 

 
VI. CONCLUSION 

 
 Because Denise R. Breaux has not met the hearing request requirements, the ED 
recommends denying her hearing request. However, if the Commission does grant Ms. 
Breaux’s hearing request, the ED recommends referring Issue No. 3 for a nine-month 
hearing. 
 
 

Respectfully submitted, 
 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Zak Covar, Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
 
By:______________________________ 
Stefanie Skogen 
Staff Attorney 
Environmental Law Division 
State Bar of Texas No. 24046858 
MC-173, P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-0575 
Fax: (512) 239-0606 



CERTIFICATE OF SERVICE 
 

I certify that on September 16, 2013, a copy of the foregoing document was sent 
by first class mail, electronic mail, and/or facsimile to the persons on the attached 
mailing list. 
 

 
_____________________________ 
Stefanie Skogen, Staff Attorney 
Environmental Law Division 

 
Mailing List 

Victorian Gardens Ltd. 
TCEQ Docket No. 2013-1281-MWD 

 
REPRESENTING VICTORIAN 
GARDENS LTD.: 
Jennifer L. Elms, P.E. 
Edminster, Hinshaw, Russ and Associates 
10555 Westoffice Drive 
Houston, Texas 77042 
Phone: (713) 784-4500 
Fax: (713) 784-4577 
 
HEARING REQUESTOR: 
Denise R. Breaux 
8519 Chancellorsville Lane 
Houston, Texas 77083 
Phone: (281) 313-4429 
 
PUBLIC EDUCATION PROGRAM: 
Brian Christian 
Texas Commission on Environmental 
Quality 
Small Business and Environmental 
Assistance Division, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-4000 
Fax: (512) 239-5678 
 
 
 
 
 

ALTERNATIVE DISPUTE 
RESOLUTION: 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-4010 
Fax: (512) 239-4015 
 
REPRESENTING THE OFFICE OF 
PUBLIC INTEREST COUNSEL:  
Blas J. Coy, Jr. 
Texas Commission on Environmental 
Quality 
Office of Public Interest Counsel, MC-103 
P. O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-6363 
Fax: (512) 239-6377 
 
OFFICE OF THE CHIEF CLERK: 
Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of the Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-3300 
Fax: (512) 239-3311
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Protecting Texas by
Reducing and
Preventing Pollution

Texas Commission on Environmental Quality
GIS Team  (Mail Code 197)
P.O. Box 13087
Austin, Texas  78711-3087
July 30, 2013

Source:  The location of the facility was provided
by the TCEQ Office of Legal Services (OLS). 
OLS obtained the site location information from the 
applicant and the requestor information from the 
requestor.   The vector data were obtained from
Multinet Enterprise 2013. The background of this 
map is a one-half meter photograph from the 2008 
Texas Orthoimagery Project. 

This map was generated by the Information Resources
Division of the Texas Commission on Environmental 
Quality. This product is for informational purposes and
may not have been prepared for or be suitable for legal,
engineering, or surveying purposes. It does not repre-
sent an on-the-ground survey and represents only the
approximate relative location of property boundaries. 
For more information concerning this map, contact the 
Information Resource Division at (512) 239-0800.

£

Projection: Texas Statewide Mapping System
    (TSMS)
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Legend
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1:16,000
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Victorian Gardens Ltd.
Map Requested by TCEQ Office of Legal Services

for Commissioners' Agenda

Property Boundary
!. Breaux Property (Approx. location)

WQ0015056001

)

The facility is located in Fort Bend County.  The red square in the
 first inset map represents the approximate location of the facility.
The second inset map represents the location of Fort Bend County
 in the state of Texas; Fort Bend County is shaded in red.

"

Fort Bend County

!. Proposed Discharge Point
Proposed WWTP Site)
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Attachment D 













 

 

 

 

 

 

 

 

 

Attachment E 



The TCEQ is committed to accessibility. 
To request a more accessible version of this report, please contact the TCEQ Help Desk at (512) 239-4357.

Compliance History Report
PUBLISHED Compliance History Report for CN604140673, RN106511256, Rating Year 2012 which includes Compliance 
History (CH) components from September 1, 2007, through August 31, 2012.

NOT NULLNOT NULL
Customer, Respondent, 
or Owner/Operator:

CN604140673, Victorian Gardens, Ltd. Classification: NOT APPLICABLE Rating: N/A

Regulated Entity: RN106511256, VICTORIAN GARDENS 
WWTP

Classification: NOT APPLICABLE Rating: N/A

Complexity Points: Repeat Violator: N/A N/A

CH Group: 08 - Sewage Treatment Facilities

Location: 1,640 FT NW OF THE INTERSECTION OF BISSONNET ST AND CLODINE RD FORT BEND, TX, FORT BEND 
COUNTY

TCEQ Region: REGION 12 - HOUSTON

ID Number(s):
WASTEWATER EPA ID TX0133787 WASTEWATER PERMIT WQ0015056001

Compliance History Period: September 01, 2007 to August 31, 2012 Rating Year: 2012 Rating Date: 09/01/2012

Date Compliance History Report Prepared: July 11, 2013

Agency Decision Requiring Compliance History: Permit - Issuance, renewal, amendment, modification, denial, suspension, or 
revocation of a permit.

Component Period Selected: August 23, 2007 to November 12, 2012

TCEQ Staff Member to Contact for Additional Information Regarding This Compliance History. 

Name: Phone: Dex Dean (512) 239-4570

Site and Owner/Operator History:

1) Has the site been in existence and/or operation for the full five year compliance period? NO

2) Has there been a (known) change in ownership/operator of the site during the compliance period? NO NO
3) If YES for #2, who is the current owner/operator? N/A

4) If YES for #2, who was/were the prior 
owner(s)/operator(s)?

N/A

5)  If YES, when did the change(s) in owner or operator 
occur?

N/A

Components (Multimedia) for the Site Are Listed in Sections A - J

A. Final Orders, court judgments, and consent decrees:
N/A

B. Criminal convictions:
N/A

C. Chronic excessive emissions events:
N/A

D. The approval dates of investigations (CCEDS Inv. Track. No.):
N/A

E. Written notices of violations (NOV) (CCEDS Inv. Track. No.):
A notice of violation represents a written allegation of a violation of a specific regulatory requirement from the commission to a 
regulated entity.  A notice of violation is not a final enforcement action, nor proof that a violation has actually occurred.

N/A
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F. Environmental audits:
N/A

G. Type of environmental management systems (EMSs):
N/A

H. Voluntary on-site compliance assessment dates:
N/A

I. Participation in a voluntary pollution reduction program:
N/A

J. Early compliance:
N/A

Sites Outside of Texas:
N/A

Published Compliance History Report for CN604140673, RN106511256, Rating Year 2012 which includes Compliance History (CH) 
components from August 23, 2007, through November 12, 2012.

Page 2


	RTH final - VG.pdf
	TCEQ Docket No. 2013-1281-MWD
	EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST
	I. FACILITY DESCRIPTION
	II. BACKGROUND
	III. THE EVALUATION PROCESS FOR HEARING REQUESTS
	A. Response to Requests
	B. Hearing Request Requirements
	C. Requirement that Requestor Be an Affected Person
	D. Referral to the State Office of Administrative Hearings (SOAH)

	IV. HEARING REQUEST ANALYSIS
	A. Whether the Requestor Complied with Section 55.201(c) and (d)
	B. Whether the Requestor Meets the Affected Person Requirements
	C. Whether Issues Raised Are Referable to SOAH for a Contested Case Hearing

	V. CONTESTED CASE HEARING DURATION
	VI. CONCLUSION

	COS and ML w-o SOAH - Victorian Gardens.pdf
	CERTIFICATE OF SERVICE
	Mailing List
	Victorian Gardens Ltd.
	TCEQ Docket No. 2013-1281-MWD

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page



