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July 12, 2013

TO: Persons on the attached mailing list.

RE: Avalon Water Supply and Sewer Service Corporation
Permit No. WQ0013981001

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the S.M. Dunlap Public Library at 300 Main Street in Italy,
Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.
The request must include the following:
D Your name, address, daytime telephone number, and, if possible, a fax number.
(2) Ifthe request is made by a group or association, the request must identify:

(A)  one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/about/comments.html or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/Ig
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MAILING LIST

Avalon Water Supply and Sewer Service Corporation
Permit No. WQO0013981001

FOR THE APPLICANT:

David C. Waishes, President

Avalon Water Supply and Sewer Service

Corporation
P.O. Box 246
Itasca, Texas 76055

Scott Hoelzle, P.E.

KSA Engineering

8875 Synergy Drive
McKinney, Texas 75070

PROTESTANTS/INTERESTED
PERSONS:

Carol D. Gillespie
3921 Bobbin Lane
Addison, Texas 75001

Carol D. Gillespie
P.O. Box 2049
Waxahachie, Texas 75168

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Small Business and Environmental
Assistance

Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Celia Castro, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Dex Dean, Technical Staff

Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Blas J. Coy, Jr., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TPDES Permit No. WQ0013981001

APPLICATION BY AVALON 8§ BEFORE THE
§
WATER SUPPLY AND SEWER § TEXAS COMMISSION ON
§
SERVICE CORPORATION § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(the commission or TCEQ) files this Response to Public Comment (Response) on the
Avalon Water Supply and Sewer Service Corporation’s (Applicant) application for a
major amendment to TPDES permit WQO0013981001, and the ED’s preliminary
decision. As required by 30 Texas Administrative Code (TAC) Section 55.156, before a
permit is issued, the Executive Director prepares a response to all timely, relevant and
material, or significant comments. The Office of the Chief Clerk timely received
comments from Carol Gillespie! (representing herself and her sisters, Mary Grace
Gillespie Bates and Marcia Gillespie). This response addresses all such timely public
comments received, whether or not withdrawn.

If you need more information about this permit application or the wastewater
permitting process, please call the TCEQ Office of Public Education Program at 1-800-
687-4040. General information about the TCEQ can be found at our website at

www.tceg.state.tx.us.

! Ms. Gillespie is now represented by counsel: Gregory E. Wilhelm, 200 South Rogers
St., Suite C, Waxahachie, Texas 75165.
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BACKGROUND

Description of Facility

The Applicant has applied to the TCEQ for a major amendment that would
authorize a variance to the buffer zone requirements, reactivation of an existing
oxidation ditch which is currently being used as an equalization basin, installation of an
additional clarifier, and an increase in the discharge of treated domestic wastewater
from a daily average flow not to exceed 25,000 gallons per day (gpd) in the Interim
phase (current existing phase) to a daily average flow not to exceed 40,000 gpd in the
Final Phase. The existing wastewater treatment facility, the Avalon Wastewater
Treatment Facility, serves the community of Avalon. The facility is located
approximately 1,100 feet west of Farm to Market Road 55 and approximately 1,900 feet
south of the intersection of Farm-to-Market Road 55 and State Highway 34 in Ellis
County, Texas.

The facility is a proprietary moving-bed bioreactor system designed by Hydroxl|
Systems, Inc. The facility retained the pre-existing oxidation ditch and stabilization
ponds for equalization and emergency storage. Treatment units in the Interim phase
include a bar screen, an equalization basin (formerly an oxidation ditch), two emergency
storage ponds, a primary dissolved air flotation (DAF) unit, a fixed-bed bioreactor, a
moving-bed bioreactor, a secondary DAF unit, a polymer feed system, two cone-bottom

clarifier tanks, an aerobic sludge digester, and a chlorine contact chamber. Treatment
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units in the Final phase will also include an oxidation ditch, and a final clarifier. The
facility is currently operating in the Interim phase.

The effluent limitations in both the Interim and Final phases of the draft permit,
based on a 30-day average, are 20 mg/I Biochemical Oxygen Demand (BODs), 20 mg/I
Total Suspended Solids (TSS), Report mg/l Ammonia-Nitrogen (NHz-N), 126 CFU or
MPN of E. coli per 100 ml and 4.0 mg/l minimum dissolved oxygen (DO). The effluent
shall contain a chlorine residual of at least 1.0 mg/I and shall not exceed a chlorine
residual of 4.0 mg/| after a detention time of at least 20 minutes based on peak flow.
The effluent limitations in the draft permit will maintain and protect the existing
instream uses.

The treated effluent is discharged through a pipe approximately 100 feet to an
unnamed tributary; then to an unnamed reservoir; then to an unnamed tributary; then
to Chambers Creek Above Richland Chambers Reservoir in Segment No. 0814 of the
Trinity River Basin. The unclassified receiving water uses are minimal aquatic life use
for the unnamed tributary and high aquatic life use for the unnamed reservoir. The
designated uses for Segment No. 0814 are high aquatic life use, public water supply, and
primary contact recreation.

The 2010 Clean Water Act Section 303(d) list, the State's inventory of impaired
and threatened waters, does not currently list Segment No. 0814. However, in order to

ensure that the proposed discharge meets the stream bacterial standard, an effluent
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limitation of 126 CFU or MPN of E. coli per 100 ml has been added to the draft permit in
accordance with the recent amendments to 30 TAC Chapters 309 and 319.

Procedural Background

The permit application for a renewal, originally received on June 14, 2011, was
withdrawn on February 9, 2012 and replaced with a permit application for a major
amendment on the same date. It was declared administratively complete on March 26,
2012. The Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) was
published in the Waxahachie Daily Light on April 4, 2012. The Notice of Application
and Preliminary Decision (NAPD) for a Water Quality Permit was published in the
Waxahachie Daily Light on October 25, 2012. The original public comment period
ended on November 26, 2012. Because the application documents were not located at
the same address as stated in the published notices, the Applicant subsequently re-
noticed this application. A combined NORI/NAPD was published in the Waxahachie
Daily Light on April 10, 2013 and the extended comment period ended on May 10, 2013.
This application is subject to the procedural requirements adopted pursuant to House
Bill 801, 76th Legislature, 1999.

Access to Rules, Laws and Records

The following websites may be useful:

Secretary of State website for all administrative rules: www.sos.state.tx.us
TCEQ rules in Title 30 of the Texas Administrative Code:
WWWw.sos.state.tx.us/tac/

select TAC Viewer on the right, then Title 30 Environmental Quality)
Texas statutes: http://www.statutes.legis.state.tx.us/
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TCEQ website:_http://www.tceg.state.tx.us/rules/index.html

(for downloadable rules in Microsoft Word or Adobe PDF formats, select “Rules,”
then “Current Rules and Regulations,” then “Download TCEQ Rules”)

Federal rules in Title 40 of the Code of Federal Regulations:
http://www.epa.gov/lawsregs/search/40cfr.html

Federal environmental laws: http://www.epa.gov/lawsregs/

Commission records for this facility are available for viewing and copying at
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of Chief
Clerk, for the current application until final action is taken), or Building E, Room 103
(Central Records, for existing or past permits). The application for this facility has been
available for viewing and copying at the S.M. Dunlap Public Library at 300 Main Street
in Italy, Texas, since publication of the combined NORI/NAPD. The draft permit,
statement of basis/technical summary, and the ED’s preliminary decision have been
available for review and copying at the same location since publication of the combined
NORI/NAPD.

COMMENTS AND RESPONSES

COMMENT 1:

Ms. Gillespie wanted clarification of the TCEQ's buffer zone requirements,
especially as they relate to the use of her property and to the Applicant's investigation of
eminent domain. Ms. Gillespie noted that the Applicant is investigating eminent
domain for an area of 500 feet to 800 feet around the property. Ms. Gillespie also stated
that there are inaccurate assertions in the application as to Applicant’s attempts to
obtain restrictive easements. She claimed that the Applicant has not offered to purchase

restrictive easements or to purchase the property.
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RESPONSE 1:

The TCEQ’s rules require buffer zones or odor control plans for abatement of
nuisance odor. Residential structures are prohibited within the buffer zones, but
property use is not limited by these rules in any other way. The buffer zone distance for
un-aerated wastewater treatment units with anaerobic zones is 500 feet. Based on the
application, the 500 foot distance would apply to the emergency holding ponds. All
other treatment units require a buffer zone distance of 150 feet. Based on the
application, the 150 foot distance would apply to all other treatment units.

There are three ways to meet the nuisance odor requirements. The options
include ownership or interest in the property, nuisance odor prevention developed by a
licensed professional engineer, and legal restrictions that prohibit residential structures.
Based on the application, the Applicant cannot meet the requirements using any of these
options. See Item 3.e in the Domestic Technical Report 1.0 where the Applicant stated
that “The current landowners are unwilling to grant restrictive buffer zone easements
and are requesting that the permittee purchase their entire tracts of land. Due to the
cost-prohibitive nature of the land purchase, Avalon Water Supply and Sewer Service
Corporation would like to request a variance to the buffer zone requirements.” An
August 15, 2012 letter from the Applicant’s representative explained that the Applicant
does not own the buffer zone, does not have sufficient legal restrictions, and does not

believe that nuisance odor control is practically possible for this facility.
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An Applicant for a domestic wastewater permit may apply for a variance from the
buffer zone requirements. Pursuant to 30 TAC 8§ 309.13(f), the Applicant is requesting
and ED staff is recommending, in Other Requirement No. 4, a variance to the buffer
zone requirements based on the lack of alternatives set out in 30 TAC § 309.13(e): an
applicant’s inability to purchase the necessary land, to secure legal restrictions on the
use of adjacent tracts, and to provide nuisance odor prevention. 30 TAC § 309.13(f)
states:

(f) For a facility for which a permit application, other than a renewal

application, is made after October 8, 1990, if the facility will not meet the

buffer zone requirement by one of the alternatives described in subsection

(e) of this section, the applicant shall include in the application for the

discharge permit a request for a variance. A variance will be considered on

a case-by-case basis and, if granted by the commission, shall be included

as a condition in the permit. This variance may be granted by the

commission, consistent with the policies set out in Texas Water Code,

§26.003.

If the Applicant’s request for a variance is granted, the buffer zone distances and
prohibitions on residential structures within the buffer zone will not apply to this

facility.

COMMENT 2:

Ms. Gillespie was concerned because the Applicant requested to increase daily
average flow from 25,000 gallons per day to 40,000 gallons per day. Ms. Gillespie

guestioned the need for additional flow, based on the population trends in the area.
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RESPONSE 2:

The Applicant’s existing permit limits the daily average flow to 25,000 gallons
per day. The daily average flow from this facility ranged between 11,000 gallons per day
and 32,000 gallons per day between February 2007 and January 2012, based on
monthly monitoring report data. The existing permit requires that whenever the flow
reaches 90% of the permitted daily average or annual average flow for three consecutive
months, the permittee shall obtain necessary authorization from the Commission to
commence construction of the necessary additional treatment and/or collection
facilities.

During the last permit term, the facility discharged more than 90% of the
permitted flow for at least three consecutive months. The Applicant proposed returning
the oxidation ditch to service (the oxidation ditch was being used as an equalization
basin). If the oxidation ditch is returned to service, the facility is predicted to be capable
of treating more than 40,000 gallons per day. The oxidation ditch was previously in
service under permit number WQ0011022001, which authorized a discharge of 41,000
gallons per day.

COMMENT 3:

Ms. Gillespie was concerned that increased flow from this facility will cause

flooding on her property.
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RESPONSE 3:

TPDES permits establish terms and conditions that are intended to provide water
guality pollution control. Therefore, the TCEQ'’s review of an application for a TPDES
permit focuses on controlling the discharge of pollutants into water in the state. The
TCEQ does not have jurisdiction to address flooding in the wastewater permitting
process, unless there is an associated water quality concern. The proposed permit
includes effluent limits and other requirements that the Applicant must meet even
during rainfall events and periods of flooding. See Other Requirement No. 6 that
requires the Applicant to protect the wastewater treatment facility from a 100-year
flood.

Additionally, the Federal Emergency Management Agency (FEMA) has programs
that are designed to mitigate damage caused by flooding. You can contact your local
floodplain administrator if you have additional flooding concerns.

COMMENT 4:

Ms. Gillespie commented that the Applicant failed to maintain an influent
pipeline easement on her property, and that a permit should not be issued until this
matter is resolved. In a related comment, Ms. Gillespie commented that the Applicant
does not have any easement for the discharge pipe that crosses her property, and that

the Applicant should pay for an easement, move the pipe, or buy the property.
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RESPONSE 4:

The TCEQ is not a party to any easement agreement relating to any property
being used by the Applicant in connection with this permit. TPDES permits establish
terms and conditions that are intended to provide water quality pollution control.
Therefore, the TCEQ’s review of an application for a TPDES permit focuses on
controlling the discharge of pollutants into water in the state. The TCEQ does not have
jurisdiction to address this concern in the wastewater permitting process. The TCEQ
does not have authority to require the Applicant to move the existing discharge pipe or
buy property. However, Ms. Gillespie may use other common law remedies in court to
address any trespass or infringements on her property.

The issuance of this permit does not grant the Applicant the right to use private
or public property for conveyance of wastewater along the discharge route described in
this permit. This includes, but is not limited to, property belonging to any individual,
partnership, corporation, or other entity. Neither does the permit authorize any invasion
of personal rights nor any violation of federal, state, or local laws or regulations. It is the
responsibility of the Applicant to acquire property rights as may be necessary to use the
discharge route.

COMMENT 5:

Ms. Gillespie commented that this facility’s collection system is in a state of
disrepair, and that a permit authorizing an increase in flow should not be granted until

the issue is resolved.
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RESPONSE 5:

The proposed permit requires that a permittee shall at all times ensure that the
facility and all of its systems of collection, treatment, and disposal are properly operated
and maintained. The TCEQ can enforce against the Applicant for violating terms of a
permit. However, the enforcement process is separate from the permitting process.

The existing permit required that whenever the flow reaches 90% of the
permitted daily average or annual average flow for three consecutive months, the
permittee shall obtain necessary authorization from the Commission to commence
construction of the necessary additional treatment and/or collection facilities. During
the last permit term, the facility discharged more than 90% of the permitted flow for at
least three consecutive months. However, the Applicant demonstrated that existing
resources at the facility can be used to treat the additional flow. As noted in Response 2,
if the oxidation ditch is returned to service, the facility is predicted to be capable of
treating more than 40, 000 gallons per day. In addition, Other Requirement No. 11
requires the Applicant to submit quarterly progress reports, which shall include (1)
progress toward restoring the function of the existing oxidation ditch, (2) progress
toward installing a larger clarifier for improved solids management, and (3) records of
maintenance performed on the Hydroxyl system. This should allow the Applicant to

focus more of its resources on maintaining and improving the collection system.
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COMMENT 6:

Ms. Gillespie was concerned because the facility operator listed in the application
is a full-time employee of another city.

RESPONSE 6:

TCEQ rules require the Applicant to employ a licensed wastewater operator and
the chief operator for the facility is required to hold a specific level of license based on
the type of treatment and permitted daily average flow. The rules state that the chief
operator or an operator with the required level of license or higher must be present at
the facility five days per week and available by phone or pager seven days per week. The
amount of time per day that the operator is required to be onsite is not stipulated in the
rules. The Applicant may contract with an individual operator, company, or other entity
to operate the facility. Other Requirement No. 10 reclassifies the operator requirements
for this particular facility as Class C or higher. This classification calls for a higher level
of license as authorized in 30 TAC § 30.350(h) for a facility that includes unusually
complex processes or presents unusual operation or maintenance conditions.

COMMENT 7:

Ms. Gillespie was concerned because the application stated that sludge from the
facility would be hauled to the City of Italy’s wastewater treatment facility for further
processing. However, the required acknowledgement from the City of Italy was not

included in the application.
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RESPONSE 7:

Ms. Gillespie’s comment was received in an attachment to her May 1, 2012 letter.
The TCEQ received the City of Italy’s statement about accepting sludge from the
Applicant on July 30, 2012.

COMMENT 8:

Ms. Gillespie stated that the part of her land that is closest to the facility is used
for pasture and is concerned that effluent, and therefore a high level of contamination, is
entering the stream used as water supply for her livestock.

RESPONSE 8:

The Texas Surface Water Quality Standards (TSWQS) in 30 TAC §8 307.6(4)
specifically states that “Water in the state shall be maintained to preclude adverse toxic
effects on aquatic life, terrestrial wildlife, livestock, or domestic animals, resulting from
contact, consumption of aquatic organisms, consumption of water, or any combination
of the three.” The effluent limitations and conditions in the draft permit comply with the
TSWQS, 30 TAC 8§ 307.1 - 307.10. If the Applicant operates the facility in accordance
with the TCEQ rules and the provisions of the proposed permit, aquatic life, livestock
and the environment will be protected.

COMMENT 9:

Ms. Gillespie commented that neither the TCEQ nor the Applicant notified her of

past effluent limit violations.
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RESPONSE 9:

Effluent data is always available to the public. Effluent data can be obtained free
of charge from the EPA’s Enforcement & Compliance History Online database.
Commission records for this facility are available for viewing and copying and are
located at TCEQ’s main office in Austin, 12100 Park 35 Circle, Building E, Room 103
(Central Records).

COMMENT 10:

Ms. Gillespie commented that she was not notified about applications for this
facility in 1999 and 2001.

RESPONSE 10:

The 1999 and 2001 applications were both for renewals. 30 TAC §§
39.551(b)(2)(A) and 39.551(c)(5)(A) state that mailed notice to adjacent and
downstream landowners is not required for an application to renew a permit. As to
public notice for renewal applications, the agency prepares two public notices: the
Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI), and the Notice of
Application and Preliminary Decision for a Water Quality Permit (NAPD). The
Applicant is required by 30 TAC § 39.405(f)(1) to publish these notices in a local
newspaper. In addition, 30 TAC § 39.405(g) requires the Applicant to provide a copy of
the application, proposed draft permit, and the ED’s Preliminary Decision in a public
place in the county where the facility is located for viewing and copying. The TCEQ

verifies that the notices were published as required.
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For new permit applications and for major amendment applications, the
Applicant must provide a list of affected landowners. Affected landowners are those
landowners located adjacent to the wastewater treatment plant site and landowners
with property on either side of the receiving stream for one mile downstream from the
point of discharge. The Chief Clerk is required to mail notice of new and major
amendment applications to adjacent and downstream landowners.?

COMMENT 11:

Ms. Gillespie commented that the Applicant’s board violated the Texas Open
Meetings Act during board meetings.

RESPONSE 11:

The TCEQ does not have jurisdiction to address this concern in the wastewater
permitting process. TPDES permits establish terms and conditions that are intended to
provide water quality pollution control. Therefore, the TCEQ'’s review of an application
for a TPDES permit focuses on controlling the discharge of pollutants into water in the
state.

COMMENT 12:

Ms. Gillespie commented that the Applicant displays a pattern of dishonest,
unethical, and illegal behavior. Ms. Gillespie provided several examples, including
concern about the Applicant’s conduct in board meetings, concern about the Applicant’s

pursuit of her property, concern that the Applicant’s representations to inspectors in the

% See 30 TAC §39.418(b)(2), 39.419(c), and 39.551(c)(2).
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TCEQ’s Dallas/Ft. Worth regional office were not accurate, and concern that
representations in the application were not accurate (specifically related to the
Applicant’s failure to offer to purchase the land, failure to identify the owner of the
effluent disposal site on page 12 of the Administrative Report, and an incorrect facility
construction date in Item 13 of the Supplemental Permit Information Form).

RESPONSE 12:

TPDES permits are reviewed under applicable sections of the Texas Water Code,
TCEQ rules, Procedures to Implement the Texas Surface Water Quality Standards, and
EPA rules. The TCEQ does not have jurisdiction to address these concerns in the
wastewater permitting process. However, the Commission may deny, revoke, suspend,
or modify a permit pursuant to 30 TAC Chapter 305, Subchapter D to remedy decisions
based on incomplete or inaccurate information provided in an application.

In response to specific concerns about the application, the TCEQ cannot require
the Applicant to purchase easements or property. The question about the owner of the
effluent disposal site in the application (Item 7(1) in Domestic Administrative Report
1.0) refers to irrigation sites for beneficial land disposal of effluent. The question does
not apply to this facility because the Applicant applied to discharge treated effluent to
water in the State. The TCEQ routes the Supplemental Permit Information Form (SPIF)
to other agencies for review so that they can comment on the application. The Texas
Historical Commission reviews Item 13 in the SPIF, but did not make any comments on

this application.
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COMMENT 13:

Ms. Gillespie was concerned that the application was not displayed in a
convenient location.

RESPONSE 13:

30 TAC § 39.405(g) requires the Applicant to make a copy of the application
available for review and copying at a public place in the county in which the facility is
located or proposed to be located and § 39.405 (g)(2) states that “a copy of the complete
application (including any subsequent revisions to the application) and executive
director’s preliminary decision must be available for review and copying beginning on
the first day of newspaper publication required by this section and remain available
until the commission has taken action on the application or the commission refers
issues to [the] State Office of Administrative Hearings.”

In her comments attached to her May 1, 2012 letter, Ms. Gillespie noted that the
County Records Building in Waxahachie, Texas, a prior viewing location utilized by the
Applicant, was inconvenient and lacking in certain amenities that the Dunlap Library in
Italy, Texas, possessed including convenient hours, proximity, and seating
accommodations. Because the viewing documents were not located at the same address
as stated in the prior published notices, the Applicant subsequently re-noticed this
application. Although TCEQ rules do not mandate a specific public place where the

application should be placed for review and copying, the viewing documents were in fact
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relocated to the Dunlap Library in Italy after the combined NORI/NAPD was published
on April 10, 2013.

COMMENT 14:

Ms. Gillespie commented that the Applicant and a TCEQ representative
trespassed on her property during an inspection, and that the issue needs to be resolved
before a permit is issued.

RESPONSE 14:

The inspection authority of the Commission can be found in TWC § 26.014. This
section authorizes members of the commission and employees and agents of the
commission to enter any public and private property for the purpose of inspecting and
investigating conditions relating to water quality. Section 26.014 states in pertinent
parts that:

The members of the commission and employees and agents of the commission
are entitled to enter any public or private property at any reasonable time for the
purpose of inspecting and investigating conditions relating to the quality of water
in the state or the compliance with any rule, regulation, permit or other order of
the commission. Members, employees, or agents of the commission and
commission contractors are entitled to enter public or private property at any
reasonable time to investigate or monitor or, if the responsible party is not
responsive or there is an immediate danger to public health or the environment,
to remove or remediate a condition related to the quality of water in the state.
Members, employees, commission contractors, or agents acting under this
authority who enter private property shall observe the establishment's rules and
regulations concerning safety, internal security, and fire protection, and if the
property has management in residence, shall notify management or the person
then in charge of his presence and shall exhibit proper credentials.
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In Jackson County Vacuum Truck Service, Inc. v. Lavaca-Navidad River
Authority,3 the court upheld the TCEQ'’s predecessor agency’s authority to enter and
inspect public and private lands to investigate possible water pollution concerns.

The Wastewater Permitting Division generally does not conduct inspection or
investigations of a wastewater treatment plant when reviewing a wastewater discharge
permit application. Inspections and investigations are conducted by the TCEQ Regional
Offices. In this case, the appropriate regional office that investigated complaints
regarding the facility was the Dallas/Fort Worth office. The trespass issue raised by Ms.
Gillespie in her comment is being handled through the Dallas/Fort Worth office.

COMMENT 15:

Ms. Gillespie questioned the TCEQ’s inspection and complaint investigation
procedures.

RESPONSE 15:

TPDES permits are reviewed under applicable sections of the Texas Water Code,
TCEQ rules, Procedures to Implement the Texas Surface Water Quality Standards, and
EPA rules. The TCEQ’s process of inspecting facilities and investigating complaints is
separate from the permitting process. Inspections and investigations are conducted by
the TCEQ Regional Offices. In this case, the appropriate regional office in charge of
investigating complaints regarding the facility is the Dallas/Fort Worth office. The

office can be contacted at (817) 588-5800. Complaint about the facility concerning its

701 S.W.2d 12, 14-15 (Tex.Ct.App. 1985).
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compliance with provisions of its permit or TCEQ rules may also be filed by calling the
TCEQ Environmental Complaints Hot Line at 1-888-777-3186. Citizen complaints may
also be filed by sending an e-mail to cmplaint@tceq.texas.gov or online at the TCEQ web
site (select “Reporting,” then “Make an Environmental Complaint™). If the facility is
found to be out of compliance, it may be subject to enforcement action.

COMMENT 16:

Ms. Gillespie questioned the Applicant’s ability to pay enforcement penalties and
therefore, their ability to make improvements to the treatment facility.

RESPONSE 16:

The TCEQ’s enforcement process, including inspecting facilities and investigating
complaints, is separate from the permitting process. However, TCEQ does not issue,
amend, or renew permits to an entity or person who is delinquent on any penalties or
fees.4 Final action is withheld on an application if it is discovered after the application is
considered administratively complete that the owner or entity is delinquent on a fee or
penalty until it is paid and the account is current. If fees are deferred, the application
can still proceed, but the entity or person must comply with all provisions of an agreed
order. According to a recent review of agency records on July 3, 2013, there are no

current enforcement actions pending against the Applicant.

* TCEQ Protocol and Procedures for Delinquent Fees and Penalties. Revised July 2012.
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CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT

No changes to the draft permit have been made in response to public comment.

Respectfully submitted,

Texas Commission on Environmental
Quality

Zak Covar
Executive Director

Robert Martinez, Director
Environmental Law Division

( 7 i (ﬁujf@?

Celia Castro, Staff Attorney
Environmental Law Division
State Bar No. 03997350

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

(512) 239-5692

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE
I certify that on July 10, 2013, the Executive Director’s Response to Public

Comment for Permit No. WQ0013981001 was filed with the Texas Commission on
Environmental Quality’s Office of the Chief Clerk.

Celia Castro, Staff Attorney
Environmental Law Division
State Bar No. 03997350
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