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AVALON WATER SUPPLY 

AND SEWER SERVICE 
CORPORATION TPDES PERMIT 
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§

BEFORE THE  
 

TEXAS COMMISSION ON 
 

ENVIRONMENTAL QUALITY 
_______________________________________________________ 

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 
_______________________________________________________ 
 

I.  Introduction 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(TCEQ or Commission) files this Response to Hearing Requests (Response) on the 
application by Avalon Water Supply and Sewer Service Corporation (Applicant or 
Avalon) for a major amendment to Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. WQ0013981001. Timely hearing requests were received from  
Carol Gillespie, on behalf of herself and her sisters (Mary Grace Gillespie Bates and 
Marcia Gillespie). Ms. Carol Gillespie is currently represented by counsel, Mr. Gregory 
E. Wilhelm. 

Attached for Commission consideration are the following: 
 

Attachment A Statement of Basis/Technical Summary and Executive 
Director’s Preliminary Decision 

Attachment B Draft Permit 
Attachment C Compliance History 
Attachment D Executive Director’s Response to Public Comment (RTC) 
Attachment E ED’s Satellite Map 
Attachment F Applicant’s Landowner Map and List 

Copies of the documents were provided to everyone on the mailing list for this 
response. The Office of the Chief Clerk previously mailed the RTC to all persons on the 
mailing list. 

II.  Facility Description 

The Applicant applied for a major amendment that would authorize a variance to 
the buffer zone requirements, reactivation of an existing oxidation ditch which is 
currently being used as an equalization basin, installation of an additional clarifier, and 
an increase in the discharge of treated domestic wastewater from a daily average flow 
not to exceed 25,000 gallons per day (gpd) in the Interim phase (existing phase) to a 
daily average flow not to exceed 40,000 gpd in the Final Phase.  
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The existing wastewater treatment facility, the Avalon Wastewater Treatment 
Facility, serves the community of Avalon. The facility is located approximately 1,100 feet 
west of Farm to Market Road 55 and approximately 1,900 feet south of the intersection 
of Farm-to-Market Road 55 and State Highway 34 in Ellis County, Texas. The treated 
effluent is discharged through a pipe approximately 100 feet to an unnamed tributary; 
then to an unnamed reservoir; then to an unnamed tributary; then to Chambers Creek 
Above Richland Chambers Reservoir in Segment No. 0814 of the Trinity River Basin. 
The unclassified receiving water uses are minimal aquatic life use for the unnamed 
tributary and high aquatic life use for the unnamed reservoir. The designated uses for 
Segment No. 0814 are high aquatic life use, public water supply, and primary contact 
recreation.  

The 2010 Clean Water Act Section 303(d) list, the State's inventory of impaired 
and threatened waters, does not currently list Segment No. 0814.  However, in order to 
ensure that the proposed discharge meets the stream bacterial standard, an effluent 
limitation of 126 Colony Forming Unit (CFU) or Most Probable Number (MPN) of E. 
coli per 100 ml has been added to the draft permit in accordance with the recent 
amendments to 30 Texas Administrative Code (30 TAC) Chapters 309 and 319.  

III.  Procedural Background 

The permit application for a renewal, originally received on June 14, 2011, was 
withdrawn on February 9, 2012 and replaced with an application for a major 
amendment on the same date. The application for a major amendment was declared 
administratively complete on March 26, 2012. The Notice of Receipt and Intent to 
Obtain a Water Quality Permit (NORI) was published in the Waxahachie Daily Light on 
April 4, 2012.  The Notice of Application and Preliminary Decision (NAPD) for a Water 
Quality Permit was published in the Waxahachie Daily Light on October 25, 2012. The 
original public comment period ended on November 26, 2012. Because the application 
documents were not located at the address as stated in the NORI published on April 4, 
2012 and the NAPD published on October 25, 2012, the Applicant was instructed to re-
notice this application. A combined NORI/NAPD was subsequently published in the 
Waxahachie Daily Light on April 10, 2013 and the extended comment period ended on 
May 10, 2013.  The Response to Comment (RTC) was filed on July 10, 2013 and the ED’s 
Final Decision Letter was mailed on July 12, 2013. The hearing request period ended on 
August 12, 2013. This application is subject to the procedural requirements adopted 
pursuant to House Bill 801, 76th Legislature, 1999. 

IV.  The Evaluation Process for Hearing Requests 

House Bill 801 established statutory procedures for public participation in 
certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment, and for the Commission’s 
consideration of hearing requests. The application was declared administratively 
complete on March 26, 2012 and therefore is subject to the HB 801 requirements. The 
Commission implemented HB 801 by adopting procedural rules in 30 TAC Chapters 39, 
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50, and 55. The regulations governing requests for contested case hearings are found at 
30 TAC, Chapter 55. 

A. Responses to Requests 
 
 “The Executive Director, the public interest counsel, and applicant may submit 

written responses to [hearing] requests . . . .” 30 TAC §55.209(d). 

Responses to hearing requests must specifically address: 
 
(1) whether the requestor is an affected person; 
(2) which issues raised in the hearing request are disputed; 
(3) whether the dispute involves questions of fact or of law; 
(4) whether the issues were raised during the public comment period; 
(5) whether the hearing request is based on issues raised solely in a public 

comment withdrawn by the commenter in writing by filing a withdrawal 
letter with the chief clerk prior to the filing of the Executive Director’s 
Response to Comment; 

(6) whether the issues are relevant and material to the decision on the 
application; and 

(7) a maximum expected duration for the contested case hearing. 
 
30 TAC § 55.209(e). 
 
B. Hearing Request Requirements 

In order for the Commission to consider a hearing request, the Commission must 
first determine whether the request meets certain requirements. 

A request for a contested case hearing by an affected person must be in writing, 
must be filed with the chief clerk within the time provided . . . and may not be 
based on an issue that was raised solely in a public comment withdrawn by the 
commenter in writing by filing a withdrawal letter with the chief clerk prior to the 
filing of the Executive Director’s Response to Comment. 

 
30 TAC § 55.201(c). 

 
A hearing request must substantially comply with the following: 
 
(1) give the time, address, daytime telephone number, and where possible, fax 

number of the person who files the request.  If the request is made by a 
group or association, the request must identify one person by name, 
address, daytime telephone number, and where possible, fax number, who 
shall be responsible for receiving all official communications and 
documents for the group; 
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(2) identify the person’s personal justiciable interest affected by the 
application, including a brief, but specific, written statement explaining in 
plain language the requestor’s location and distance relative to the 
proposed facility or activity that is the subject of the application and how 
and why the requestor believes he or she will be adversely affected by the 
proposed facility or activity in a manner not common to members of the 
general public; 

(3) request a contested case hearing; 
(4) list all relevant and material disputed issues of fact that were raised during 

the public comment period and that are the basis of the hearing request.  
To facilitate the commission’s determination of the number and scope of 
issues to be referred to hearing, the requestor should, to the extent 
possible, specify any of the executive director’s responses to comments 
that the requestor disputes and the factual basis of the dispute and list any 
disputed issues of law or policy; and 

(5) provide any other information specified in the public notice of application. 
 
30 TAC § 55.201(d). 
 
C. Requirement that Requestor be an Affected Person 

In order to grant a contested case hearing, the Commission must determine that 
a requestor is an affected person. 

(a) For any application, an affected person is one who has a personal 
justiciable interest related to a legal right, duty, privilege, power, or 
economic interest affected by the application.  An interest common to 
members of the general public does not quality as a personal justiciable 
interest. 

(b) Governmental entities, including local governments and public agencies 
with authority under state law over issues raised by the application may be 
considered affected persons. 

(c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following: 

(1) whether the interest claimed is one protected by the law under 
which the application will be considered; 

(2) distance restrictions or other limitations imposed by law on the 
affected interest; 

(3) whether a  reasonable relationship exists between the interest 
claimed and the activity regulated; 

(4) likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person; 

(5) likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

(6) for governmental entities, their statutory authority over or interest 
in the issues relevant to the application. 
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30 TAC § 55.203. 
   
D. Referral to the State Office of Administrative Hearings 

“When the commission grants a request for a contested case hearing, the 
commission shall issue an order specifying the number and scope of the issues to be 
referred to SOAH for a hearing.”  30 TAC § 50.115(b). 

The commission may not refer an issue to SOAH for a contested case hearing 
unless the commission determines that the issue: 
 

(1) involves a disputed question of fact; 
(2) was raised during the public comment period; and 
(3) is relevant and material to the decision on the application. 

 
30 TAC § 50.115(c). 
 

V.  Analysis of the Requests 
 
A. Analysis of the Hearing Requests 

1. Whether the Requestors Complied With 30 TAC §§ 55.201(c) and (d) 

The hearing request period ended on August 12, 2013. Carol Gillespie submitted 
timely written contested hearing requests on May 1, 2012 and May 9, 2013; her 
contested case hearing requests were received by the Office of the Chief Clerk on May 3, 
2012, and May 9, 2013, respectively.  The hearing requests included relevant contact 
information and raised disputed issues of fact that were raised during the comment 
period. 

The ED recommends the Commission find that the hearing requests of Carol 
Gillespie substantially comply with the requirements of 30 TAC § 55.201(c) & (d). 

2. Whether the Requestors Met the Requirements of an Affected Person  
 

Carol Gillespie and her sisters, Marcia Gillespie and Mary Grace 
Gillespie Bates - 

The ED’s satellite map (Attachment E) shows that the property owned by Carol 
Gillespie and her sisters is located within one mile of the discharge point and adjacent to 
the facility and discharge route. In addition, Applicant’s landowner map and legend 
(Attachment F) lists Carol Gillespie and her sisters as downstream landowners. Carol 
Gillespie has stated that the proposed permit would personally affect herself and her 
sisters. The discharge point is on their property; therefore, they are also downstream 
landowners. Carol Gillespie alleged that if the proposed discharge traversing their 
property is contaminated, it could potentially harm livestock that uses the unnamed 
tributary as a water source. Based on the proximity of their property, they have 
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demonstrated that the discharge may affect their health, safety, or use of the property or 
natural resources. Carol Gillespie appears likely to be affected by the permitted activity 
under the requirements of 30 TAC § 55.203(c). There is a reasonable relationship 
between the interest claimed and the regulated activity. Therefore, the requestors have 
raised personal justiciable interests related to a legal right, duty, privilege, power, or 
economic interest affected by the application and not common to that of the general 
public. The ED concludes that Carol Gillespie is an affected person.  

 The ED recommends the Commission find that Carol Gillespie is an affected 
person under the requirements of 30 TAC § 55.203. 
 
B. Whether the Issues Raised are Referable to SOAH for a Contested 

Case Hearing 

The ED has analyzed the issues raised in accordance with the regulatory criteria. 
The issues discussed were raised during the public comment period and addressed in 
the RTC. None of the issues were withdrawn. The issues raised for this application and 
the ED’s analysis and recommendations follow. 

1.  Whether the Applicant properly requested a variance from the buffer 
zone requirements? (RTC #1) 

Carol Gillespie raised this issue. This issue is within TCEQ’s jurisdiction, involves 
a question of fact, was raised during the public comment period, and was not 
withdrawn. The ED’s response stated that, based on the information contained in the 
application, the Applicant could not meet any of the three methods for complying with 
the nuisance odor requirements. Pursuant to 30 TAC § 309.13(f), an Applicant shall  
request a variance if the facility will not meet the buffer zone requirement by one of the 
alternatives set out in 30 TAC § 309.13(e). This issue is relevant and material to a 
decision on the permit application. 

The ED recommends referral of this issue to SOAH. 

2.  Whether the Applicant’s request for an increase in flow complies with 
the applicable sections of the TCEQ rules? (RTC #2) 

Carol Gillespie raised this issue. The existing permit requires that whenever the 
flow reaches 90% of the permitted daily average or annual average flow for three 
consecutive months, the permittee shall obtain necessary authorization from the 
Commission to commence construction of the necessary additional treatment and/or 
collection facilities. 30 TAC 305.126(a). This issue is within TCEQ’s jurisdiction, 
involves a question of fact, was raised during the public comment period, and was not 
withdrawn. This issue is relevant and material to a decision on the permit application. 

 The ED recommends referring this issue to SOAH. 
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3. Whether the increased flow will cause flooding to occur on the 
requestors’ property? (RTC #3) 

Carol Gillespie raised this issue. This issue is not within TCEQ’s jurisdiction and 
is not assessed during the wastewater permitting process. This issue is not relevant and 
material to a decision on the permit application. 

 
 The ED recommends not referring this issue to SOAH. 

4. Whether the issuance of the major amendment permit should be 
contingent on a resolution of an influent pipeline or discharge 
easement on the requestors’ property? (RTC #4) 

Carol Gillespie raised this issue. This issue is not within TCEQ’s jurisdiction. 
TCEQ is not part of any easement disputes between the parties. This issue is not 
relevant and material to a decision on the permit application. 

The ED recommends not referring this issue to SOAH.  

5. Whether the facility’s collection system is adequate and properly 
maintained for the requested increase in flow? (RTC #5) 

Carol Gillespie raised this issue. During the last permit term, the facility 
discharged more than 90% of the permitted flow for at least three consecutive months. 
However, the Applicant demonstrated that existing treatment units at the facility can be 
used to treat the additional flow. In addition, Other Requirement No. 11 in the proposed 
permit requires the Applicant to submit quarterly progress reports, which shall include 
(1) progress toward restoring the function of the existing oxidation ditch, (2) progress 
toward installing a larger clarifier for improved solids management, and (3) records of 
maintenance performed on the Hydroxyl system. This issue involves a question of fact, 
was raised during the public comment period, and was not withdrawn. This issue is 
relevant and material to a decision on the permit application.  

 The ED recommends referring this issue to SOAH. 

6. Whether the facility should have an operator who maintains a full 
time position at another city? (RTC #6) 

Carol Gillespie raised this issue. This issue is not considered in the wastewater 
permitting process. Therefore, this issue is not relevant and material to a decision on the 
permit application. 

 The ED recommends not referring this issue to SOAH. 
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7. Whether the sludge disposal provision requiring the Applicant to 
dispose sludge generated at the facility at the City of Italy’s 
wastewater treatment plant is consistent with TCEQ rules? (RTC #7) 

Carol Gillespie raised this issue. This issue involves a question of fact, was raised 
during the public comment period, and was not withdrawn. This issue is relevant and 
material to a decision on the permit application.  

 The ED recommends referring this issue to SOAH. 

8. Whether the permitted discharge will negatively impact the water 
supply for the requestor’s livestock in violation of the Texas Surface 
Water Quality Standards and the proposed permit conditions? (RTC 
#8) 

Carol Gillespie raised this issue. The effluent limitations and conditions in the 
draft permit comply with the Texas Surface Water Quality Standards (TSWQS), 30 TAC 
§§ 307.1 - 307.10. This issue involves a question of fact, was raised during the public 
comment period, and was not withdrawn. This issue is relevant and material to a 
decision on the permit application.  

The ED recommends referring this issue to SOAH. 

9. Whether TCEQ is required under its rules to notify the requestor of 
past effluent limit violations? (RTC #9) 

Carol Gillespie raised this issue. This issue is not considered in the wastewater 
permitting process. Therefore, this issue is not relevant and material to a decision on the 
permit application. 

 The ED recommends not referring this issue to SOAH. 

10. Whether the requestor was entitled to mailed notice under TCEQ     
rules for the 1999 and the 2001 permit renewals? (RTC #10) 

Carol Gillespie raised this issue. This issue involves a question of law. Adjacent 
landowners and landowners along the discharge route within a reasonable distance 
from the point of discharge are not entitled to receive mailed notice from the Office of 
the Chief Clerk when there is an application to renew a permit. 30 TAC 39.551(b)(2)(A) 
and 39.551(c)(5)(A). Additionally, the 1999 and 2001 permits are not currently before 
the Commission. Therefore, this issue is not relevant and material to a decision on the 
permit application. 

The ED recommends not referring this issue to SOAH. 
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11. Whether the Applicant’s Board of Directors violated the Texas Open 
Meetings Act? (RTC #11) 

Carol Gillespie raised this issue. This issue is not considered in the wastewater 
permitting process. Therefore, this issue is not relevant and material to a decision on the 
permit application. 

 The ED recommends not referring this issue to SOAH. 

12. Whether the Applicant displayed a pattern of dishonest, unethical, 
and illegal behavior with respect to the application? (RTC #12) 

Carol Gillespie raised this issue. This issue is not relevant and material to a 
decision on the permit application. 

 The ED recommends not referring this issue to SOAH. 

13. Whether the application was made available for reviewing and 
copying in compliance with TCEQ rules? (RTC #13) 

Carol Gillespie raised this issue. Because the application documents were not 
located at the address as stated in the NORI published on April 4, 2012 and the NAPD 
published on October 25, 2012, the Applicant was instructed to re-notice this 
application. A combined NORI/NAPD was subsequently published in the Waxahachie 
Daily Light on April 10, 2013.  This issue involves a question of fact, was raised during 
the public comment period, and was not withdrawn. This issue is relevant and material 
to a decision on the permit application.  

The ED recommends referring this issue to SOAH. 

14.  Whether TCEQ’s entry onto the requestor’s property to investigate a 
complaint complied with Section 26.014 of the Texas Water Code? 
(RTC #14 & 15) 

Carol Gillespie raised this issue. This issue is not considered in the wastewater 
permitting process. Therefore, this issue is not relevant and material to a decision on the 
permit application. 

 The ED recommends not referring this issue to SOAH. 

15. Whether TCEQ’s enforcement process with regards to the application 
was consistent with TCEQ Protocol and Procedures for delinquent 
fees and penalties? (RTC #16) 

Carol Gillespie raised this issue. This issue is not considered in the wastewater 
permitting process. Therefore, this issue is not relevant and material to a decision on the 
permit application. 
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 The ED recommends not referring this issue to SOAH.  
 

VI.  Duration of the Contested Case Hearing 

The ED recommends a nine month duration for a contested case hearing on this 
matter, should there be one, between preliminary hearing and the presentation of a 
proposal for decision. The ED also recommends referral to Alternate Dispute Resolution 
for a three month period prior to any preliminary hearing. 

VII.  Executive Director’s Recommendation 

The ED recommends the following actions by the Commission: 

The ED recommends the Commission find that Carol Gillespie is an affected 
person and recommends granting the hearing requests of Carol Gillespie on behalf of 
herself and her sisters (Mary Grace Gillespie Bates and Marcia Gillespie). 

If the Commission finds that Carol Gillespie is an affected person and grants the 
hearing requests, the ED recommends that after a referral for a three month period to 
Alternate Dispute Resolution, the following issues should be referred to SOAH for a 
proceeding of nine months duration:  Issues 1, 2, 5, 7, 8, and 13. 

Issue 1.   Whether the Applicant properly requested a variance from the 
buffer zone requirements? 
 
Issue 2.  Whether the Applicant’s request for an increase in flow complies 
with the applicable sections of the TCEQ rules? 
 
Issue 5.   Whether the facility’s collection system is adequate and properly 
maintained for the requested increase in flow? 
 
Issue 7.    Whether the sludge disposal provision requiring the Applicant to 
dispose sludge generated at the facility at the City of Italy’s wastewater 
treatment plant is consistent with TCEQ rules? 
 
Issue 8.    Whether the permitted discharge will negatively impact the water 
supply for the requestor’s livestock in violation of the Texas Surface Water 
Quality Standards and the proposed permit conditions? 
 
Issue 13.   Whether the application was made available for reviewing and 
copying in compliance with TCEQ rules? 

The ED recommends not referring the following issues to SOAH:  Issues 3, 4, 6, 
9, 10, 11, 12, 14, and 15. 
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Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Zak Covar, Executive Director

Robert Martinez, Director
Environmental Law Division

Celia Castro, Staff Attorney
Environmental Law Division
State Bar No. 03997350
P.O. Box 13087, MC-173
Austin, Texas 78711-3087
(512) 239-5692
(512) 239-0606 (Fax)

REPRESENTING THE 
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CERTIFICATE OF SERVICE

I certify that on October 25, 2013, the original and seven copies of the “Executive 
Director’s Response to Hearing Requests” for Avalon Water Supply and Sewer Service 
Corporation, TPDES Permit No. WQ0013981001, were filed with the TCEQ’s Office of 
the Chief Clerk and a complete copy was served to all persons listed on the attached 
mailing list via hand delivery, facsimile transmission, electronic mail, inter-agency mail, 
or by deposit in the U.S. Mail.

__________________________
Celia Castro, Staff Attorney
Environmental Law Division
State Bar No. 03997350
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Celia Castro, Staff Attorney 
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Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 
 
Dex Dean, Technical Staff Texas 
Commission on Environmental Quality 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4570 
Fax: (512) 239-4430 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Small Business and Environmental 
Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 
 
FOR PUBLIC INTEREST COUNSEL 
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Mr. Blas J. Coy Jr., Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
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Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
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Mr. Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 
 

 
 
 
 
 
 

Page 1 of 2 



FOR THE CHIEF CLERK:  
Ms. Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 
 
REQUESTER(S) 

Carol D. Gillespie 
3921 Bobbin Lane 
Addison, Texas 75001 
 
Carol D. Gillespie 
P.O. Box 2049 
Waxahachie, Texas 75168 
 
Gregory E. Wilhelm, P.C 
Attorney at Law 
200 South Rogers Street, Suite C 
Waxahachie, Texas 75165 
Tel: (972) 351-0041 
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