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I.  Introduction 
 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(the TCEQ or Commission) files this Response to Hearing Request (“Response”) on the 
application by Lennar Homes of Texas Land and Construction, Ltd., (Applicant) for new 
Texas Pollutant Discharge Elimination System (TPDES) Permit No. WQ0015065001. 
One timely hearing request was received from Mr. Herman Collette on behalf of Frances 
Foulks (Requestor). 
 

A copy of the draft permit, technical summary, map of the facility, Applicant’s 
adjacent landowner map and landowners list, compliance history report prepared by the 
ED’s staff, and the ED’s Response to Public Comment (RTC), have been filed with this 
Response as Exhibits A through F respectively. Copies were also provided to all parties.   
 

II.  Description of the Facility 
 

The Applicant has applied for a new TPDES Permit, which would authorize the 
discharge of treated domestic wastewater at a daily average flow not to exceed 150,000 
gallons per day (gpd) in the Interim I phase, 300,000 gpd in the Interim II phase, and 
600,000 gpd in the Final phase. The wastewater treatment facility is not yet 
constructed. The facility will be located 3,700 feet east of the intersection of Roman 
Forest Boulevard and U. S. Highway 59 in Montgomery County, Texas 77357. 
 

The effluent limitations for all phases of the draft permit, based on a 30-day 
average, are 10 mg/l CBOD5, 15 mg/l TSS, 3 mg/l NH3-N, 63 CFU or MPN of E. coli per 
100 ml, and 6.0 mg/l minimum dissolved oxygen (DO). The effluent shall contain a 
chlorine residual of at least 1.0 mg/l and shall not exceed a chlorine residual of 4.0 mg/l 
after a detention time of at least 20 minutes based on peak flow and shall be monitored 
five times per week by grab sample for Interim I phase and Interim II phase and shall be 
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monitored daily by grab sample for Final phase. The pH is required to be monitored 
once per month by grab sample in Interim I phase and Interim II phase and twice per 
month for Final phase and shall not be less than 6.0 or greater than 9.0 standard units. 
The effluent limitations in the draft permit will maintain and protect the existing 
instream uses. 
 

The treated effluent will be discharged to a drainage ditch; then to an unnamed 
tributary; then to Caney Creek in Segment No. 1010 of the San Jacinto River Basin. The 
unclassified receiving water use is no significant aquatic life use for drainage ditch. The 
designated uses for Segment No. 1010 are high aquatic life use, public water supply and 
primary contact recreation. The effluent limitations in the draft permit will maintain 
and protect the existing instream uses. All determinations are preliminary and subject 
to additional review and/or revisions.  
 

Segment 1010 is currently listed on the State's inventory of impaired and 
threatened waters (the 2010 Clean Water Act Section 303(d) list). The listing is 
specifically for elevated bacteria levels in a reach extending from the Spring Branch 
confluence upstream to State Highway 150 (AUs 1010_02, 1010_03, 1010_04). One 
finalized TMDL is available for this segment: Fifteen Total Maximum Daily Loads for 
Indicator Bacteria in Watersheds Upstream of Lake Houston Segments: 1004E, 1008, 
1008H, 1009, 1009C, 1009D, 1009E, 1010, and 1011 (Project No. 82). In addition, in 
order to ensure that the proposed discharge meets the stream bacterial standard, an 
effluent limitation of 63 CFU or MPN of E. coli per 100 ml has been added to the draft 
permit. 
 

III.  Procedural Background 
 

TCEQ received the permit application on October 3, 2012 and declared it 
administratively complete on November 2, 2012. The Notice of Receipt and Intent to 
Obtain a Water Quality Permit (NORI) was published in English on November 28, 2012, 
in The Conroe Courier. The NORI was published in Spanish on November 30, 2012, in 
El Observador. The Notice of Application and Preliminary Decision (NAPD) for a Water 
Quality Permit was published in English on February 28, 2013, in The Conroe Courier. 
The NAPD was published in Spanish on March 8, 2013, in El Observador. The comment 
period ended on April 8, 2013. The ED’s Response to Comments was filed on June 26, 
2013, the Final Decision Letter was mailed on June 28, 2013, and the time period to file 
a request for reconsideration or request for a contested case hearing ended on July 29, 
2013. This application is subject to the procedural requirements adopted pursuant to 
House Bill 801, 76th Legislature, 1999. 
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IV.  Evaluation Process for Hearing Requests 
 

The regulations governing requests for contested case hearings are found at Title 
30 of the Texas Administrative Code (TAC) Chapter 55.  30 TAC §§ 55.201(c) and (d) 
require that a request for a contested case hearing by an affected person must comply 
with the following: 
 

Under 30 TAC § 55.201 (c), a request for a contested case hearing by an affected 
person must be in writing, must be filed with the chief clerk within the time provided by 
subsection (a) of this section, and may not be based on an issue that was raised solely in 
a public comment withdrawn by the commenter in writing by filing a withdrawal letter 
with the chief clerk prior to the filing of the Executive Director's Response to Comment. 
 
According to section 55.201(d), a hearing request must substantially comply with the 
following: 

1. give the name, address, daytime telephone number, and where possible, fax 
number of the person who files the request. If the request is made by a group or 
association, the request must identify one person by name, address, daytime 
telephone number, and where possible, fax number, who shall be responsible for 
receiving all official communications and documents for the group; 

2. identify the person’s personal justiciable interest affected by the application, 
including a brief, but specific, written statement explaining in plain language the 
requestor’s location and distance relative to the proposed facility or activity that 
is the subject of the application and how and why the requestor believes he or she 
will be adversely affected by the proposed facility or activity in a manner not 
common to members of the general public; 

3. request a contested case hearing; 

4. list all relevant and material disputed issues of fact that were raised during the 
public comment period and that are the basis of the hearing request. To facilitate 
the commission’s determination of the number and scope of issues to be referred 
to hearing, the requestor should, to the extent possible, specify any of the ED’s 
responses to comments that the requestor disputes and the factual basis of the 
dispute and list any disputed issues of law or policy; and 

5. provide any other information specified in the public notice of application. 

 
In addition to requesting a contested case hearing, a person must be an “affected 

person” as defined in 30 TAC § 55.203(a). The rule defines an affected person as “one 
who has a personal justiciable interest related to a legal right, duty, privilege, power, or 
economic interest affected by the application. An interest common to members of the 
general public does not qualify as a personal justiciable interest. 
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In making an “affected person” determination, 30 TAC § 55.203(c) lists factors to 
consider, including: 

1. whether the interest claimed is one protected by the law under which the 
application will be considered; 

2. distance restrictions or other limitations imposed by law on the affected 
interest; 

3. whether a reasonable relationship exists between the interest claimed and the 
activity regulated; 

4. the likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person; 

5. the likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

6. for governmental entities, their statutory authority over or interest in the 
issues relevant to the application. 

If the Commission determines that the hearing request is timely and that the 
requestor is an affected person, the Commission applies the following test from 30 TAC 
§ 55.211(c)(2)(A) to the issues raised to determine if any of the issues should be referred 
to the State Office of Administrative Hearings (SOAH) for a contested case hearing: 

1. does the issue involve questions of fact, not questions strictly of law or policy; 

2. was it raised during the public comment period; 

3. was it withdrawn; and 

4. is it relevant and material to the Commission’s decision on the application. 

 
V.  Analysis of the Requests 

 
The requestor filed a timely written hearing request. The chief clerk received the 

requestor’s hearing request on February 20, 2013, and the hearing request period ended 
on July 29, 2013. The request contained the requestor’s name, address and telephone 
number. However, the request did not list any relevant and material disputed issues of 
fact that are the basis of the hearing request. The Requestor identified the following 
issues in his hearing request: 

1. The alteration of existing drainage from the proposed site as described in the 
application to re-route the effluent to flow south to Caney Creek, through 
“Pumpkin Gully” a normally dry outflow instead of the existing drainage route to 
the east; 
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This issue is not relevant and material to the Commission’s decision on this 
application because applications for wastewater treatment plants are evaluated based on 
the information provided in the application. The Applicant furnished information 
regarding the discharge route and the ED’s staff reviewed the application consistent 
with the use of the water body along the discharge route. The ED does not mandate or 
endorse a particular discharge route in reviewing a wastewater discharge application. 
The ED is not required by law to consider the requestor’s preference of a discharge route 
in reviewing a wastewater discharge application. The requestor’s preference of a 
particular discharge route is therefore not relevant or material to a decision on this 
application. 
 

2. Alteration of existing soil percolation and resulting increase outflow into 
“Pumpkin Gully” as development progresses; 

This issue raises concerns about impacts from the development. The development is 
not regulated in the context of an individual wastewater discharge permit. Therefore, 
this issue is not relevant and material to the Commission’s decision on this application 
because soil percolation and flooding associated with the development are not within 
the scope of evaluations for an individual TPDES wastewater permit. 
 

3. Other issues resulting in rerouting of stormwater that normally now flows 
adjacent to Railroad Road and across Comer Reinhart road into Caney Creek; 

This issue is not relevant and material to the Commission’s decision on this 
application because issues pertaining to stormwater discharges are regulated under the 
Construction General Permit, TXR150000. The Applicant has a stormwater 
authorization, TXR15WV56, under the Construction General Permit that pertains to this 
site. 
 

4. Potential resultant erosion of “Pumpkin Gully” due to the increase in total flow as 
a result of the development; 

This issue raises concerns about impacts from the development. The development is 
not regulated in the context of an individual wastewater discharge permit. This issue is 
not relevant and material to the Commission’s decision on this application because 
erosion and the regulation of the development are not within the scope of evaluations 
for a TPDES wastewater permit. 
 

5. Other potential issues resulting from potential degradation of habitat from the 
development. 

This issue raises concerns about impacts from the development. The development is 
not regulated in the context of an individual wastewater discharge permit. This issue is 
not relevant and material to the Commission’s decision on this application because the 
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regulation of the development is outside of the scope of evaluations for a TPDES 
wastewater permit. 
 

Next, to be an affected person, the Requestor must have a personal justiciable 
interest related to a legal right, duty, privilege, power, or economic interest affected by 
the application. It appears that the Requestor owns property immediately adjacent to 
the Applicant’s proposed facility. With its application, the Applicant was required to 
supply an adjacent landowners list and map. The map that the Applicant submitted lists 
“Ferances J. Foulks” as an adjacent landowner. The Applicant’s affected landowners list 
and map are attached to this Response as Exhibit D. 
 

However, in this case, the Requestor has failed to raise any issue that would be 
affected by this application. The wastewater permitting process is limited to controlling 
the discharge of pollutants into waters in the state and protecting the water quality of 
the state’s rivers, lakes, and coastal waters. The issues raised by the requestor are not 
relevant or material to the decision on this application and therefore are not referable. 
While it is true that the requestor owns property immediately adjacent to the facility, 
that in itself is insufficient to refer this case to a contested case hearing at SOAH. The 
requestor failed to identify relevant and material issues of fact that would be referable to 
SOAH under 30 TAC § 55.201(c) & (d) and 55.211(c).  
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EXECUTIVE DIRECTOR’S RECOMMENDATION 
 
 The ED recommends the following actions be taken by the Commission: 
 
1. Find that Frances Foulks’s hearing request failed to identify relevant and material 

issues of fact relevant to a decision on this application that are referable to SOAH 
under 30 TAC § 55.201(c) & (d) and 55.211(c); and  

2. Deny Frances Foulks’s hearing request. 

 
 

Respectfully submitted, 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Zak Covar, Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 

By:  
Alicia Ramirez, Staff Attorney 
Environmental Law Division 
State Bar No. 24032665 
P.O. Box 13087, MC-173 
Austin, Texas 78711-3087 
(512) 239-0133 
(512) 239-0606 (Fax) 
ATTORNEY FOR  
THE EXECUTIVE DIRECTOR 
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CERTIFICATE OF SERVICE 
 
 I certify that on August 28, 2013, the original and seven copies of the “Executive 
Director’s Response to Hearing Request” for Permit No. WQ0015065001 were filed with 
the Texas Commission on Environmental Quality’s Office of the Chief Clerk; a complete 
copy with attachments and exhibits was either faxed, mailed, or both faxed and mailed 
to everyone on the attached mailing list. 
 
 

 
Alicia Ramirez, Staff Attorney 
Environmental Law Division 
State Bar No. 24032665 
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LIST OF EXHIBITS 
 

Application by the Lennar Homes of Texas Land and Construction, Ltd.,  for TPDES 
Permit No. WQ0015065001 

TCEQ Docket No. 2013-1511-MWD 
 
Exhibit A — Draft Permit No. WQ0015065001 
 
Exhibit B — Technical Summary 
 
Exhibit C — Map of Facility 
 
Exhibit D — Applicant’s Map 
 
Exhibit E — Compliance History 
 
Exhibit F —  ED’s Response to Public Comment 
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MAILING LIST  
LENNAR HOMES OF TEXAS LAND AND CONSTRUCTION, LTD.  

DOCKET NO. 2013-1511-MWD; PERMIT NO. WQ0015065001  
 

FOR THE APPLICANT:  
John Hammond Lennar Homes of Texas & 
Construction, Ltd.  
550 Greens Parkway, Suite 100  
Houston, Texas 77067  
Tel: (281) 874-8558  
Fax: (281) 872-4207  
 
Gregg Haan, P.E.  
James Brown, P.E.  
LJA Engineering, Inc.  
2929 BriarPark Drive, Suite 600  
Houston, Texas 77042  
Tel: (713) 953-5061  
Fax: (713) 953-5026  
 
FOR THE EXECUTIVE DIRECTOR  
via electronic mail:  
 
Alicia Ramirez, Staff Attorney Texas 
Commission on Environmental Quality 
Environmental Law Division, MC-173  
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-0600  
Fax: (512) 239-0606  
 
Bijaya Raj Chalise, Technical Staff Texas 
Commission on Environmental Quality 
Water Quality Division, MC-148  
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-4545 Fax: (512) 239-4430 
 
Brian Christian, Director Texas 
Commission on Environmental Quality  
Small Business and Environmental 
Assistance Division Public Education 
Program, MC-108  
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-4000 Fax: (512) 239-5678 

FOR PUBLIC INTEREST COUNSEL 
via electronic mail:  
 
Mr. Blas J. Coy, Jr., Attorney  
Texas Commission on Environmental 
Quality Public Interest Counsel, MC-103 
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-6363  
Fax: (512) 239-6377  
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION  
via electronic mail:  
 
Mr. Kyle Lucas Texas Commission on 
Environmental Quality Alternative Dispute 
Resolution, MC-222  
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-4010 
Fax: (512) 239-4015 
 
FOR THE CHIEF CLERK: 
 
Ms. Bridget C. Bohac Texas Commission on 
Environmental Quality Office of Chief 
Clerk, MC-105 P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-3300  
Fax: (512) 239-3311 
 
REQUSTER(S):  
Herman Collette  
1303 Golden Bear Lane  
Kingwood, Texas 77339  
 
Frances Foulks  
1303 Golden Bear Lane  
Kingwood, Texas 77339 
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Exhibit B 
  













 
 
 
 
 
 
 
 
 
 
 
 

Exhibit C 
  





 
 
 
 
 
 
 
 
 
 
 
 

Exhibit D 
  





 
 
 
 
 
 
 
 
 
 
 
 

Exhibit E 
  



The TCEQ is committed to accessibility. 
To request a more accessible version of this report, please contact the TCEQ Help Desk at (512) 239-4357.

Compliance History Report
PUBLISHED Compliance History Report for CN602412207, RN106541360, Rating Year 2012 which includes Compliance 
History (CH) components from September 1, 2007, through August 31, 2012.

NOT NULLNOT NULL
Customer, Respondent, 
or Owner/Operator:

CN602412207, Lennar Homes of Texas 
Land and Construction, Ltd.

Classification: HIGH Rating: 0.00

Regulated Entity: RN106541360, FRIENDSWOOD 
DEVELOPMENT WWTP

Classification: NOT APPLICABLE Rating: N/A

Complexity Points: Repeat Violator: N/A N/A

CH Group: 14 - Other

Location: LOCATED 3,700 FT E FROM THE INTERX OF ROMAN FOREST BLVD & US HWY MONTGOMERY, TX, 
MONTGOMERY COUNTY

TCEQ Region: REGION 12 - HOUSTON

ID Number(s):
WASTEWATER PERMIT WQ0015065001 WASTEWATER EPA ID TX0133906

Compliance History Period: September 01, 2007 to August 31, 2012 Rating Year: 2012 Rating Date: 09/01/2012

Date Compliance History Report Prepared: August 21, 2013

Agency Decision Requiring Compliance History: Permit - Issuance, renewal, amendment, modification, denial, suspension, or 
revocation of a permit.

Component Period Selected: September 07, 2007 to August 21, 2013

TCEQ Staff Member to Contact for Additional Information Regarding This Compliance History. 

Name: Phone: TCEQ Staff Member (512) 239-1000

Site and Owner/Operator History:

1) Has the site been in existence and/or operation for the full five year compliance period? NO

2) Has there been a (known) change in ownership/operator of the site during the compliance period? NO NO
3) If YES for #2, who is the current owner/operator? N/A

4) If YES for #2, who was/were the prior 
owner(s)/operator(s)?

N/A

5)  If YES, when did the change(s) in owner or operator 
occur?

N/A

Components (Multimedia) for the Site Are Listed in Sections A - J

A. Final Orders, court judgments, and consent decrees:
N/A

B. Criminal convictions:
N/A

C. Chronic excessive emissions events:
N/A

D. The approval dates of investigations (CCEDS Inv. Track. No.):
N/A

E. Written notices of violations (NOV) (CCEDS Inv. Track. No.):
A notice of violation represents a written allegation of a violation of a specific regulatory requirement from the commission to a 
regulated entity.  A notice of violation is not a final enforcement action, nor proof that a violation has actually occurred.

N/A

Page 1



F. Environmental audits:
N/A

G. Type of environmental management systems (EMSs):
N/A

H. Voluntary on-site compliance assessment dates:
N/A

I. Participation in a voluntary pollution reduction program:
N/A

J. Early compliance:
N/A

Sites Outside of Texas:
N/A

Published Compliance History Report for CN602412207, RN106541360, Rating Year 2012 which includes Compliance History (CH) 
components from September 07, 2007, through August 21, 2013.
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