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TCEQ DOCKET NO. 2013-2114-WR

IN THE MATTER OF THE

§ BEFORE THE
APPLICATION OF COVERED §

BRIDGE CANYON HOMEOWNERS § TEXAS COMMISSION ON
ASSOCIATION §

FOR WATER USE § ENVIRONMENTAL QUALITY
PERMIT NO. 12979 §

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUIESTS FOR HEARING

-COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission
on Environmental Quality (“the Commisgsion” or TCEQ) and files this Response to Requests for
Hearing in the above-referenced matter. OPIC recommends granting the requests for a contested

case hearing filed by the Kathy Chruscielski, Joyce Hartman, and the City of Houston.
L. INTRODUCTION

Covered Canyon Bridge Homeowners Association (“HOA” or “Applicant”) seeks a
Water Use Permit to maintain seven exisﬁng dams and reservoirs, located on unnamed tributaries
of Silver Creek, tributary of Lake Worth on the West Fork Trinity River, tributary of the Trinity
River, Trinity River Basin, for recreational purposeé in Parker County, approximately 10 miles
cast northeast of Weatherford, Texas. The dams and reservoirs are all located within the T&P RR
Original Survey No. 5, Abstract No. 1506 and are described as follows:

Reservoir 1 has a surface area of 1.15 acres and a normal capacity of 5.75 acre-feet. A
point on the centerline of the dam is located at N 38° E, 5,800 feet from the southwest corner of

the T & P PR Survey, also being at Latitude 32.811850° N, Longitude 97.579933° W.



Reservoir 2 has a surface area of 0.65 acre and a normal capacity of 3.25 acre-feet. A
point on the ceﬁterline of the dam is located at N 47° E, 5,500 feet from the southwest corner of
the T & P PR Survey, also being at Latitude 32.810683° N, Longitude 97.57SSQO° W.

Reservoir 3 has a surface area of 0.29 acre and a normal capacity of 1.45 acre-feet. A
point on the cellferline of th.e dam is located at N 26° E, 3,000 feet from the southwest coﬁlér of
the T & P PR Survéy, also being at Latitude 32.808333° N, Longitude 97.581817° W,

Reservoir. 4 has a surface area Qf 0.31 acre and a normal capacity of 1.55 acre-feet. A point -én
the centerline of the dam is located at N 39° E, 3,300 feet from the southwest corner of the T & P PR
Survey, also being at Latitude 32.808200° N, Longitude 97.580767° W.

Reservoir 5 has a surface area of 0.36 acre and a normal capacity o.f 18 acré.-feet. A point on the
centerline of the dam is located at N 52° E, 3,600 feet from the southwest corner of the T & P PR Survey,
also being at Latitude 32.80"7983" N, Longitude 97.579750° W,

Reservoir 6 has a surface area of 1.15 acres and a normal capacity of 5,75 acre-feet. A point on
the centerline of the dam is located at N 64° E, 3,200 feet from the southwest corner of the T & P PR
Survey, aléo being at Latitude 32.805933° N, Longitude 97,580833° W, -

Reservoir 7 has a surface area of 2.0 acres and a normal capacity of 10.0 acre-feet. A point on the
centerline of the dam is located at N 64° E, 4,200 feet from the southWest corner of the T & P PR Sﬁwey,
also being at Latitude 32.807317° N, Longitud‘e 97.5-7805_0" W.

The applicant has provided evidence of an alternate source of water, being groundwater from the
Palﬁxy Formation of lthe Trinity .Aquifer, to maintain the reservoirs at a constant’r level. The appliqant
indicates elvaporation losses to be 27.6 acre~fe§t per year while the five existing groundwater wells are
éapable of producing a combined total of 90.33 acre-feet of water per year at a maximum combined rate
of 0.1114 cfs (50 gﬁm). Groﬁndwater_will be discharged into five of thé'scvcll reéervoirs, approxhﬁately

10 miles east northeast of Weatherford, Texas.



The five discharge points are described as follows:

Discharge Point 1 will discharge into Reservoir 1 at a point bearing N.38° E, 5,800 feet from the
soufhwest corner of the T' & P PR Survey, also being at Latitude 32.811850° N, Longitude 97.579933°W,

Discharge Point 2 will discharge into Reservoir 2 at a point bearing N 47° F, 5,500 feet from the
southwest corner of the T & P PR Survey, also being at Latitude 32,810683° N, Longitude 97.578500°W.

Discharge Point 3 will discharge into Reservoir 3 af a point bearing N 26° B, 3,000 feet from the
southwest corner of the T & P PR Survey, aléo being at Latitude 32.808333° N, Longitude 97.581817°W,

Discharge Point 6 will discharge into Reservoir 6 at a point beating N 64° E, 3,200 feet from the
southwest corner of the T & P PR Survey, also being at Latitude 32.805933° N, Longitude 97.580833°W.

Discharge Point 7 will discharge into Reservoir 7 at a point bearing N 64° I3, 4,200 fect from the
southwest corner of the T & P PR Survey, also being at Latitude 32.807317° N, Longitude 97.57805° W,

The applicant indicates water discharged into Reservoir 3 will be sufficient to maintain
Reservoirs 3, 4, and 5 full and to allow all inflows to pass downstream. The applicant indicates that all
reservoirs and discharge point are located in zip code 78108. The seven reservoirs partially inundate 24
land owners. Each land owner has provided written consent and the deeds to their land. Ownership of the
lands to be inundated is evidenced with Document Nos. 631690, 672537, 495535, 519893, 699473,
534334, 480974, 473241, 549906, 645666, 691315, 578237, 570813, 488720, 626960, 636995, 481189,
597585, 600434, 620690, 524222, 560153, 652860, and 669289 as recorded in the Official Records of
Parker County.,

The application and partial fees were received on July 16, 2009, and additional information and
fees were received on Octaber 19, December 18, 2009 and January 12, January 14, and January 15, 2010,
The application was deciared administratively complete and filed with the Office of the Chief Clerk on
Tanuary 28, 2010, Notice of the application was mailed on January 28, 2011. Notice was
published on February 17, 2011. The deadline to request a contested case hearing was March 21,

2011.



Two individuals, Kathy Chruscielski and Joyce Hartman, and one governmental entity,
the City of Houston, requested a confested case hearing before the deadline and have not
withdrawn their requests. OPIC recommends that the Commission grant the hearing requests

submitted by fhe Kathy -Chrlisg:ielski, Joyce Hartman, and the City of Houston.
IL APPLICABLE LAW

Section 11.022 of the Texas Water Code (TWC) provides that “the right to the use of
state water may be acquired by appropriaﬁon in the manner and for the purposes provided in this
chapter.” Furfher, no person may appropriate any state water or begin construction of any work
design'ed for storage, taking, or divers'ion of water without first obtaining a permit to make the
appropriafion._l Section 11.134(b} provides in pertinent part that the Commission shall grant an
applicaﬁon to use state water only if:

(2) unappropriated water is available in the source of supply;
{(3) the proposed appropriation:

(A) is intended for a beneficial use

(B) does not impair existing water rights or vested riparian rights;

(C) is not detrimental to the public welfare;

(D) considers the assessments performed under Sections 11. 147(d) and
(e) and Sections 11.150, 11.151, and 11.152;

(E) addresses a water supply need in a manner that is consistent with
the state water plan and the relevant approved regional water plan
for any area in which the proposed appropriation is located, unless
the commission determines that conditions warrant waiver of this

" requirement; and
(4) the applicant has provided evidence that reasonable diligence w111 be
- used to avoid waste and achieve water consetrvation...

Section 11.147(d) and (e) of the Water Code also requires the Commission to consider the effect
of a proposed permit on existing instream uses and water quality as well as impacts on fish and

/
wildlife.

! TEX. WATER CODE (TWC) § 11.121.



A. Requirements for Contested Case Hearing Requests

This application was declared administratively complete on January 28, 2010, As the
application was declared administratively complete after September 1, 1999 and was not filed
under Texas Water Code, §§11.036, 11.041, or 12.013, it is subject to the requirements of Title
30, Chapter 55, Subchapter G, sections 55.250-55.256 of the Texas Administrative Code (TAC).2
Under those provisions, a contested case hearing may be requested by the Commission, the ED,
the applicant, and affected persons.® A hearing requestor must make their request as specified in
the notice of the application.! The hearing request must be submitted to the commission within
30 days after the publication of the notice of application.’

A hearing request must “substantially comply” with the requirements of 30 TAC
§ 55.251(c). A request should “identify the person's personal justiciable interest affected by the
application including a brief, but specific, written statement explaining in plain language the
requestor's location and distance relative to the activity that is the subject of the application and
how and why the requestor believes he or she will be affected by the activity in a manner not
common to members of the general public.”®

An affected person is “one who has a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application.”” 30 TAC § 55.256(c)
provides relevant factors to be congidered in determining whether a person is affected. These

factors include, but are not limited to:

230 TAC § 55.250.

330 TAC § 55.251(a).
130 TAC § 55.251{c)(4).
530 TAC § 295.171.

§ 30 TAC § 55.251(b), (c).
730 TAC § 55.256(a).



(1) whether the interest claimed is one protected by the law under
which the application will be considered;
(2) distance restrictions or other limitations imposed by law on the
affected interest;
(3) whether a reasonable relationship exists between the interest
claimed and the activity regulated,;
(4) likely impact of the regulated activity on the health, safety, and
use of property of the person;
(5) likely impact of the regulated activity on use of the impacted
natural resource by the person; and
(6) for governmontal entities, their statutory authorlty over or
interest in the issues 1elevant to the apphcatmn
The Commission shall grant a request for a contested case hearing if (1) the request is
made by the applicant, or (2) the request is made by an affected person, timely filed with the

chief clerk, and made pursuant to a right to hearihg authorized by law.’
IOI. HEARING REQUESTS

The Chief Clerk rec-;eived tifnely requests for a contested casé hearing from Kathy
Chmscielski, J oycé Hartman, ahd the City of Houstﬁn. |

Individuals |

Kathy Chruscielski and Joyce Hartman are individuals who filed tﬁnely hearing requests
and live oﬁ West Remuda Circle just downstream of .the éeven existing dams and reservoirs on
the unnamed tributary of Silver Creek. Prior to construction of the seven unauthorized
impoundménts in 2003, the Requestérs state that clear water flowed year round along the creek
and provided habitat for fish and turfles. According to Mrs. Hartman tile water below the

impoundments i3 now stagnant and full of mosquitos creating a nuisance and health hazard near

830 TAC § 55.256(c).
930 TAC § 55.255(b).



her home. Due to the downstream location of their property and the nature of their concerns,
OPIC finds that Kathy Chruscielski and Joyce Hartman are affected persons,

City of Houston

The City of Houston states in its hearing request that it relies upon the Trinity River, as
well as other water resources, to provide municipatl water for its more than 3 million customers.
The City of Houston holds multiple water rights in the Trinity River Basin, including Lake
Livingston (Certificate of Adjudication No. 08-4261} and Certificate of Adjudication 08-4277.
Both water rights are located downstream of the Applicant’s seven existing on-channel
reservoirs, The City of Houston is concerned that the Applicant’s proposed permit may
negatively impact its water rights, as well as the health, safety, and well-being of the people and

environment reliant on the Trinity River Basin.

The Commission may grant an application only when the proposed use will not impair

existing water rights.'® Therefore, the City of Houston’s interest in the potential adverse effects
to its existing water rights is protected by the law under which the application will be
considered.!! Furthermore, a reasonable relationship exists between the interest claimed and the
activity regulated, as the City of Houston states that it holds multiple water rights downstream in
the Trinity River Basin. These Cettificates may be impacted by Applicant’s proposed permit.!?

Similarly, the Applicant’s proposed appropriation may affect water availability'® and, thereby,

0 Twe § 11.1340)3)EB).
130 TAC § 55.256(c)(1), (6).

12 30 TAC § 55.256(c)(3); see also United Copper v. Grissom, 17 8.W.3d 797, 803 (Tex.App.-—Austin 2000)
(citing Heat Energy Advanced Tech., Inc. v. W, Dallas Coal, for Envi’l Justice, 962 S.W.2d 288 (Tex.App.—Austin
1998, pet. denied)) (stating that the affected person standard “does not require parties to show that they will
ultimately prevail on the merits; it simply requires them to show that they will potentially syffer harm or have a
justiciable interest that will be affected.”) (emphasis added).

330 TAC § 20742




the regulated activity may impact the City of Houston’s use of its own appropriations.'* OPIC
therefore recommends that City of Houston be determined an affected person and that its hearing
request be referred for a contested case hearing,

Commission Referral

OPIC acknowledges that the Executive Director has produced a draft permit that attempts
to maintain the existing reservoirs and impoundments while presérving'surface water ﬂows along
the creek. If the provisions of the permit could be properly enforced, Requesters’ concerns may
be addressed and their interests not affected. Nevertheless, questidns remain as to whether the
special provisions of the permit provide specificity about the Applicant’s use of groundwater and
the recording and reporting of such use to ensure state water is not diverted and public welfare is
protected. Furthermore, the permit raises additional public welfare questions about the use of
groundwater to sustain recreational ponds on a state watercourse. Texas Water Code § 11.024
provides that in order “‘conserve and properly utilize state water, the public welfare requires not
only recognition of beneficial _Lise but also a constructi‘}e public policy regarding the preference
between these uses.” In prioritizing beneficial uses, the Water Code places “recreation and
pleasure” at the bottom of the list. Texas Water Code § 11.024, As Texas grows and water
resources become searcer, it is important to scrutinize all potential appropriations to ensure water
resources are propetly utilized and put to their most‘béne.ﬁ.cial use, For these reasons, QPIC

would support a referral to SOAH pursuant to 30 TAC § 55.255(c)

1430 TAC § 55.256(c)(4), (5).

; 8



IV. CONCLUSION

For the reasons set forth above, OPIC respectfully recommends that the Commission
refer this matter to the State Office of Administrative Hearings and grant the contested case

hearing requests of the Kathy Chruscielski, Joyce Hartiman, and the City of Houston.

Respectfully submitted,

Vic McWherter
Public Interest Counsel

By %/"/7:(&‘—

Aaron B. Tucker

Assistant Public Interest Counsel
State Bar No. 24088553

P.O. Box 13087 MC 103

Austin, Texas 78711

(512) 239-6823 PHONE

(512) 239-6377 FAX




CERTIFICATE OF SERVICE

I hereby certify that on May 13, 2016, the original and seven true and correct copies of the Office
of Public Interest Counsel’s Response to Requests for Hearing were filed with the Chief Clerk of
the TCEQ and a copy was served to all persons listed on the attached mailing list via hand
delivery, facsimile transmission, Inter-Agency Mail or by deposit in the U.S. Mail.

AT

Aaron B. Tucker
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MAILING LIST
COVERED BRIDGE CANYON HOMEOWNERS ASSOCIATION
TCEQ DOCKET NO. 2013-2114-WR

FOR THE APPLICANT: REQUESTERS:
Richard Riehm Kathy Chruscielski
108 Covered Bridge Drive 208 West Remuda Circle
Fort Worth, Texas 76108-9602 Fort Worth, Texas 76108-9244
FOR THE EXECUTIVE DIRECTOR: Joyce Hartman
Todd Galiga, Staff Attorney 217 West Remuda Circle
TCEQ Environmental Law Division Fort Worth, Texas 76108-0249
MC-173
P.0. Box 13087 Edmond R. McCarthy, Jr.
Austin, Texas 78711-3087 Jackson, Sjoberg, McCarthy &
Tel: 512/239-0600 Fax: 512/239-0606 Townsend

' 711 West 7t Street
Sarah Henderson, Technical Staff Austin, Texas 78701-2711
TCEQ Water Avaﬂablllty Division,
MC- 160

P.O. Box 13087
Austin, Texas 78711-3087
Tel: 512/239-2535 Fax: 512/239-2214

Brian Christian, Director

TCEQ Environmental Assistance
Division, MC-108

P.O. Box 13087 :

Austin, Texas 78711-3087

Tel: 512/239-4000 Fax: 512/239-5678

FOR ALTERNATIVE DISPUTE
RESOLUTION

Kyle Lucas

TCEQ Alternative Dlspute Resolution,
MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4010 Fax: 512/239-4015

FOR THE CHIEF CLERK:

Bridget Bohac

TCEQ Office of Chief Clerk, MC-105
P.O. Box 13087 :

Austin, Texas 78711-3087

Tel: 512/239-3300 Fax: 512/239-3311







