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March 31, 2014 

FROM: Patricia Lux Graham and 
 Terrell Graham (husband) 
 102 Alma Lane, Rockport TX 78382 
 361-443-8971 
 
 
RE: TCEQ DOCKET NO. 2013-2228-MWD 
 Major Amendment to TCEQ Permit # WQ0014975001 
 
VIA Electronic Filing 
TO: Ms. Bridget C. Bohac 
 Office of the Chief Clerk 
 Texas Commission on Environmental Quality 
 MC 105 
 Post Office Box 13087 
 Austin, Texas 78711-3087 
 

REQUESTER’S REPLY TO TCEQ RESPONSES - REQUEST FOR CONTESTED CASE 
HEARING AND REQUEST FOR RECONSIDERATION 

 
TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY: 
 
 We are affected landowners adjacent to the wastewater treatment plant property that is 
the subject of the major amendment of the above permit. 

I.  BACKGROUND 

 On August 26, 2010 the TCEQ issued water quality permit WQ0014975001 to DH/JB 
Partnership, Ltd.  This permit allowed for 75,000 gallons per day of wastewater treatment plant 
effluent to be discharged via subsurface drip irrigation in the final phase.  We were never 
contacted about this, never received any notice or information, and therefore were not allowed to 
comment on this.  On November 1, 2012 ownership of this water quality permit was transferred 
to DHJB Development, LLC (Applicant).  Sometime after November 12, 2012 we received 
notice in the mail that the Applicant had filed for a major amendment to their permit allowing 
them in the final phase to discharge 350,000 gallons a day into the dry creek that crosses from 
their property to ours. We were shocked to say the least.  The ownership, use and control of the 
dry creek on our property had not been contested in the 110 years it has been in our family. It is 
important to point out that dry creek is a label.  It is the label we have always used.  It was not 
intended to covey any legal description before or now.  We are not Attorneys. 
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 The Applicant’s development was the first proposed instance of high density 
development in the area that we are aware of.  It was never allowed before due to impact on the 
Edwards Aquifer Recharge and Contributing zones and the shortage of water.  The Guadalupe 
Blanco River Authority (GBRA) stepped in and agreed to supply water to the developer from 
Canyon Lake or possibly other public resources.  The last step in this process to allow high 
density development is a wastewater treatment plant.  Lots size is restricted to a minimum of 1.0 
acre and 5 acres, by both City of Bulverde and Comal County rules and laws, without the 
wastewater treatment plant and public water supply respectively.  At a minimum two State 
groups, the City of Bulverde, Comal County and Comal County ISD are assisting the Applicant 
with their development.  We could use such assistance.   

 As an initial part of the development plan, roadways to a new elementary school were 
either enlarged or added.  A large elementary school with parking lots, basketball courts, etc has 
been built.  This places large impermeable barriers over the Edwards Aquifer Recharge Zone.  
Recently, a lot of utility work, road work and site work have been completed.  Four homes are in 
some phase of construction.  If the amended permit for this wastewater treatment plant is 
approved, not only will the effluent allowed by this permit be diverted to us, but most of the 
stormwater from the development will also be diverted to us.   

 From our prospective the burden seems to be on us just because someone bought the 
property next to ours and wants to develop it for homes and mixed uses.  We have already spent 
thousands on an attorney and do not wish to spend anymore.  What follows is the best of our 
ability. 

II. REPLY TO TCEQ RESPONSES 

 For clarity, in the following discussion we will refer to Executive Director (ED) issues as 
ED 1, ED 2, etc.  Likewise for Office of Public Information Council (OPIC) issues, we will refer 
to them as OPIC 1, OPIC 2, etc.  For issues that we respectfully restate we will refer to them as 
R1, R2, etc.  We hope this will in some way adds clarity.  This is a very complicated process of 
replying to multiple issues from two different sources.  Liberal use of foot noting will also be 
used.  All of this is intended for the sake of clarity, not confusion of the issues.  All of our 
Exhibits included at the end of this document will use letters and be labeled Exhibit A, Exhibit 
B, etc.  This is to make a distinction from ED Attachments in their response and TPDES Permit 
Application Exhibit numbers.  

REPLY TO THE EXECUTIVE DIRECTOR’S RESPONSE 

 We somewhat agree with the statement of the issue and the analysis of ED 1, ED 2, ED 3 
and ED 7.  For this reason, a reply has not been provided for these issues.  We respectfully 
disagree with either the statement or the analysis of the remaining issues. 
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ED 4:  Whether DHJB must obtain permission from adjacent downstream landowners to 
use the discharge route.1 

 We respectfully submit this is a truncation of the issue.  The issues raised by us were: 

R1: Whether this is in fact a dry land application. 

R2:  Whether a long term lease is necessary for a permit with dry land application to land 
that Applicant does not own. 

 The ED’s assumption is the effluent will be deposited into waters of the State, when in 
fact this is a dry creek, dry land application.  In the final phase 350,000 gallons per day of 
wastewater treatment plant effluent, treated to EPA and TCEQ standards, could be discharged.  
Discharging 350,000 gallons per day into a body of water containing millions of gallons and 
thoroughly diluted with water does little harm.  350,000 gallons per day of the same highly 
chemically treated effluent applied directly on a small patch of dry land can and will do great 
harm.   

 The Applicant’s letter to us, regarding questions raised by us to local government, clearly 
suggests that this is a dry land application, not discharge to waters of the State, and a waste of 
public resources (Exhibit A).  The Applicant notes, “Because of evaporation and infiltration, 
those flows will be even lower downstream where the creek crosses onto your property.”2  The 
applicant states, “In fact, our Engineers have also calculated that the volume of highly treated 
effluent to be discharged into the creek in the first phase of the plant will be the effective 
equivalent flow of three garden hoses per day (not under pressure) at the discharge point on our 
property, and that little if any, of the volume discharged will ever make it to the creek channel 
into your property.”3  The Applicant’s own statements define this as a dry land application, not a 
discharge into waters of the State.  If little or any of the effluent in the first phase will make it to 
our dry creek, then none of it will make it to the Cibolo Creek.  This is contrary to the TPDES 
Permit Application item 8.a. where Applicant or their engineers state, “From the plant site to an 
unnamed tributary of Upper Cibolo Creek; thence to Upper Cibolo Creek (segment 1908) of the 
San Antonio River Basin.”4  Not only are these contradictory statements, but this describes a 
waste of public resources in the Applicant’s own words.  “Evaporation” of water is not a public 
purpose or a conservation practice for the public’s natural resources.  Disposing of “highly 
treated” wastewater treatment plant effluent via “infiltration” directly into the Recharge Zone 
before treatment chemicals have had a chance to disperse or dilute is not a public purpose or 
conservation of the public’s natural resources.   

                                                             
1 ED Response, Page 10 
2 Exhibit A, Page 3 of 5, near bottom of page 
3 Exhibit A, Page 4 of 5, near top of page 
4 TPDES Permit Application, TCEQ-10053, Page 11 of 18 
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 The first phase of this permit is discharge of 37,500 gallons per day of effluent.  Since 
there are no waters of the State in this dry creek, the effluent becomes a land application, with 
the accumulation of salts, toxic chemicals, and undesirable bacteria. 

 R2 is self evident if R1 is affirmative.  Clear evidence is present for R1.  This issue 
regards a material and relevant fact, not law.  We respectfully request that the Commission 
reconsider the ED’s decision. If the ED’s decision is not reconsidered, respectfully request the 
Commission refer this issue to SOAH for hearing. 

ED 5:  Whether the discharge route has been properly characterized.5             

 This is the ED spinning a case for the Applicant, rather than evaluating the application.  
The Applicant or their engineers clearly note in the TPDES Permit Application, “Discharge site 
not influenced by upstream. Dry Creek.”6  They further note in their TPDES Permit Application, 
“No usage, water body is dry creek.”7   This is an honest assessment of the facts by the Applicant 
or their engineers before any facts were disputed.  In almost every other instance, facts asserted 
by a Registered Professional Engineer are accepted by the ED.  When Applicant and affected 
parties agree on the facts, the ED need not make a determination.  The facts are not in dispute.   
Further, from topographic maps and aerial imagery, how could the ED know the characteristics 
of the discharge route better than the Applicant, Applicant’s engineers and us?  Dashed lines on 
topographic maps where never meant to convey a legal meaning.  Aerial imagery is a two 
dimensional representation of a three dimensional world.  The use of these media to determine 
fine detail of a landscape is, at best, guess work. 

 Further, Chief Justice Aboussie notes in the dissenting opinion for Domel v. City of 
Georgetown, “Mrs. Domel stated that she and her husband have owned the property since 1948 
and she was familiar with the appearance of the property and the area at issue. She characterized 
the disputed property as a "low place" or a "drainage area."”8  In other words, the Chief Justice 
would have accepted Mrs. Domel’s characterization at face value due to her familiarity with her 
property.  In Domel the facts were in dispute.  Here the Applicant and we agree this is a dry 
creek without perennial pools. 

 The ED in their RTC notes, “The unnamed tributary, after the confluence with a 
downstream tributary, seems (emphasis added) to have water within the banks in several areas; 
therefore, the unnamed tributary is intermittent with pools and is designated as supporting 
limited aquatic life.”9  This is not a dispute of facts, but a definite maybe.   

 The facts are not in dispute.  The Applicant and we agree it is a dry creek.  The discharge 
route has not been properly characterized by the ED.  Clear evidence is present.  We respectfully 

                                                             
5 ED Response, Page 10 
6 TPDES Permit Application, TECQ-10054,  Page 15 of 44 
7 TPDES Permit Application, TECQ-10054,  Page 16 of 44 
8 Domel v. City of Georgetown, 6 S.W. 362  
9 ED RTC, Page 7 
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request that the Commission reconsider the ED’s decision.  If the ED’s decision is not 
reconsidered, we respectfully request the Commission refer this issue to the SOAH for hearing.    

ED 6:  Whether DHJB can change the discharge route after the permit is issued.10 

 We respectfully submit this issue is stated entirely wrong.  We asserted that our 
understanding of the Applicant’s plans was that the discharge route was to be altered.  We 
neither had, nor gave any indication whether the changes would occur before or after the 
permitting process.  Exhibits B, C and D clearly show major changes to the discharge route.  
Exhibit B is standing in the dry creek on our property looking across to the Applicant’s property.  
Exhibit C is standing on our property and looking west to the Applicants property in the general 
direction of what once was a dry creek.  Exhibit D is the same perspective as Exhibit B a couple 
months earlier.  We respectfully submit the question before the Commission should properly be;  

R3:  Whether the Applicant can make significant alterations to a discharge route without a 
major amendment to the permit.   

 We respectfully submit that they should not without a major amendment to the permit per 
40 CFR §122.63, whether the alteration of the discharge route is done before or after the permit 
is issued.  Change of the discharge route is not listed as a minor modification, and therefore it is 
a major amendment requiring public comment.   

 An additional concern is that altering a discharge route during the permitting process 
makes it impossible to ascertain relevant facts that are in dispute during the permitting process.  
What we contend was a grassy covered swale in the area has been altered well beyond 
recognition of its former characteristics.   

 Site work for the development’s wastewater treatment plant has begun. We assert this 
area was a grassy swale, a depression.11  Rerouting of the dry creek has already begun.  The 
creek has been graded level and dirt has been mounded on the north side of the plant site.  Is this 
a violation of 30 TAC § 217.11 (a) & (b)?  Exhibit 4B is included in the TPDES Permit 
Application and rerouting is a portion of the plans for this wastewater treatment plant.  Clearly, 
the Applicant should have marked Item 4a, DESCRIPTION OF THE IMMEDIATE 
RECEIVING WATERS, Man-made Channel or Ditch rather than Stream.12    

 Office of Public Interest Council (OPIC) recommends as a question for referral to SOAH, 
“2.  Do the functional characteristics of the proposed discharge route, as it currently exists 
without modification (emphasis added), render the facility unsuitable for the proposed 
location?”13  Clearly, OPIC does not expect the discharge route to be altered during the 
permitting process. 

                                                             
10 ED Response, Page 11 
11 TPDES Permit Application, Exhibit 7, Photos 1-8  
12 TPDES Permit Application, TCEQ 10054, Page 14 of 44 
13 OPIC Response, Page 12 of 14  
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 Clear evidence is present.  The Applicant has significantly altered the discharge route.  
We respectfully request that the Commission reconsider the ED’s decision.  It is a verifiable, 
relevant fact, not law, that significant portions of the discharge route on the Applicant’s property 
have been altered.  If the ED’s decision is not reconsidered, we respectfully request the 
Commission refer this issue to SOAH for hearing. 

ED 8:  Whether the discharges route is a State controlled watercourse.14 

 We respectfully disagree that this issue was not raised in comments.  We probably did not 
do it well, but this issue was raised.  Further our former Attorney’s comment on June 26, 2012, 
notes, “In reality the Applicant is seeking to discharge the effluent to a pasture surface area that 
receives only nominal rainfall runoff.”15  This is a question of whether this is a watercourse at all 
and by implication, not State controlled.  We have raised the same issue.  Even though Mr. 
Bradbury subsequently withdrew from the case, his comment is ours.  It was produced on our 
behalf under contract to us, and Mr. Bradbury was paid in full. 

 Further, the Applicant’s actions clearly indicate that they do not believe this a State 
controlled watercourse.  We received Exhibit E just a few days ago.  In summary, it is a threat to 
assert eminent domain over the dry creek on our property.  We are having trouble wrapping our 
minds around the questions that this raises.  What is eminent domain over waters of the State?  Is 
this the EPA?  Is this the President?   

 This is a relevant and material issue of fact, not law.  We respectfully request that the 
Commission refer this issue to SOAH for hearing. 

RELATED ISSUE 

 While on the topic of Johnson Ranch MUD, we have tried for many months now to 
determine the location of meetings, place where notices of meetings are posted, contact 
information, etc.  The TCEQ Water Utilities Database indicates that Johnson Ranch MUD is 
inactive and does not contain any of the normal contact information.  We first contacted the 
TCEQ regarding this matter on January 13, 2014.  We have expected something like the 
assertion of eminent domain.  We respectfully request that the Commission look into this matter.  
MUDs are subject to the Open Meetings and Open Records.  We have not been allowed to attend 
meetings and become informed on activities of this MUD that are of concern to us.  What 
resolutions have been passed by this MUD?  Where is funding for this MUD coming from?  Is 
the MUD simply an alter ego for the Applicant?         

ED 9:  Whether the bed and banks of the discharge route will be damaged.16 

                                                             
14 ED Response, Page 11 
15 Public Comment, James Bradbury, June 26, 2013 
16 ED Response, Page 12 
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 We respectfully submit ED’s statement of this issue is incorrect.  We have reviewed our 
comments and cannot find anywhere where we mention “bed and banks”.  Further, ED has not 
used foot noting or any other way to help us determine where they believe we used the words 
“bed and banks”. We did raise concerns about the erosion and property damage along the 
discharge route and adequacy of the discharge route to handle effluent and stormwater flows for 
the development that is associated with the application.  The issue is more fairly stated:  

R4:  Whether the dry creek in question is adequate for the proposed effluent and storm 
water flows. 

 This issue was raised during the comment period in our letter dated January 7, 2013, item 
5 and letter dated May 13, 2013. This is an issue of material and relevant fact, not law.  We 
respectfully request that the Commission refer this issue to SOAH for hearing. 

ED 10:  Whether the northerly fork of the tributary will be destroyed by the Applicant 
during construction of the development.17 

 The only place this issue was discussed was in our HR/RFR18.  The words used were “dry 
creek”.  This issue was raised because it goes directly to the ED’s and Applicant’s intents, good 
faith representation and/or understanding of the discharge route.  Who, in good conscience, 
would build homes, roads, etc. over a significant watercourse in the Hill Country, an area prone 
to substantial flooding events?  Figure 4 of our HR/RFR depicts this issue.  Who, in good 
conscience, would build a wastewater treatment plant directly over a significant watercourse in 
the Hill Country?  Why wouldn’t the ED be checking the design for flood water inundation 
protection?  Attachment D of the ED Response to HR/RFR clearly depicts the plant sited directly 
over the dry creek in question.  The issue is more clearly stated: 

R5:  Whether the Applicant’s plans and actions regarding the dry creek in question clearly 
demonstrate that this is not a significant dry creek.   

 There is a question in the application regarding whether the plant is above the 100 year 
flood plain.19  The Applicant answered truthfully, YES.  But the fact is plant siting directly on a 
significant watercourse in an area prone to flooding like the Hill Country is much worse than 
siting in a 100 year flood plain.  In a significant watercourse in the Bulverde area, where this 
development is located, swift moving, high waters are collected from the surrounding hills.  
Once channeled, these waters move with a great deal of destructive force and cause significant 
damage.  In a 100 year flood plain, away from significant watercourses, the water typically 
moves more slowly.  Most of the damage is inundation (water logged).  The applicant by their 
own plans and actions has demonstrated this is, at best, an insignificant watercourse.   

                                                             
17 ED response, Page 12 
18 Requester’s HR/RFR letter dated December 6, 2013 
19 TPDES Permit Application, TCEQ-10054, item 5, Page 12 of 14 
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 OPIC notes, “The purposes of 30 TAC Chapter 309, Subchapter B, Domestic Wastewater 
Effluent Limitation and Plant Siting requirements, include goals “to minimize the possibility of 
exposing the public to nuisance conditions” and “to prohibit issuance of a permit for a facility to 
be located in an area determined to be unsuitable or inappropriate, unless the design, 
construction, and operational features of the facility will mitigate the unsuitable site 
characteristics.””20  If this is a significant watercourse the site for the plant is unsuitable or 
inappropriate.  Rerouting the dry creek is depicted in the TPDES Permit Application, Exhibit 4B.   

 In all discussions with the TECQ regarding this matter, they have indicated that almost 
any change to the discharge route would require a major amendment, and the permitting process 
would need to return to public comments.  The changes that have been made by the Applicant 
are significant.  The evidence is clear.  This issue is a material and relevant fact, not law.  We 
respectfully request that the Commission reconsider the ED’s decision. If the ED’s decision is 
not reconsidered, we respectfully request the Commission refer this issue to SOAH for hearing. 

ED 11:  Whether an adjacent landowner can fill a portion of the discharge route to prevent 
the discharge.21   

 We respectfully submit this is a misstatement of this issue.  Nothing was mentioned about 
preventing discharge.  The issue that was raised is: 

R6:  Whether an adjacent landowner should fill a portion of the dry creek on their 
property to put an end to this. 

 Just as the Applicant has legal control of the dry creek on their property.  We have legal 
control of the creek on our property.  The Applicant has done whatever they wanted with the dry 
creek on their property; fill, reroute, grade, etc. Since the ED and OPIC have clearly determined 
that this is not an issue of a navigable waterway, we can fill portions of the dry creek or the 
entire dry creek on our property.  There are limits to this, but as long as we do not damage 
someone else’s property, we own the bed and banks.  Since the RFR was submitted, we have 
constructed a domestic, livestock and wildlife exempt pond on the upper reaches of the dry creek 
on our property.  The subject pond is not lined in any way.  Issuance of this permit will cause 
wastewater treatment plant effluent to be impounded over the Edward Aquifer Recharge Zone. 

 Further, in a statement to a news agency the applicant stated that we were in violation of 
Texas Water Code §11.086 (a) by building a dam on the dry creek on our property (Exhibit I, 
page 32 of 32).  In doing so, the Applicant judicially admitted that the waters in question are 
surface waters, not waters of the State.22   

                                                             
20 OPIC Response Page 11 0f 14 
21 ED Response, Page 12 
22 Elher v. LVDVD, 319 S.W.3d 817, 825 (2010) 



Page 9 of 32 
 

 Clear evidence has been presented.  This is material and relevant fact.  We respectfully 
request that the Commission reconsider the ED’s decision.  If the ED’s decision is not 
reconsidered, we respectfully request the Commission refer this issue to the SOAH for hearing.        

ED 12:  Whether the Domel v. City of Georgetown case is a valid legal precedent.23 

 We respectfully submit this is misstatement of the issue. We raised the issue that the 
precedent was not being properly applied.  That the first sentence of the opinion is “This case 
presents the question of whether a governmental entity returning treated wastewater into a 
watercourse under permit from a state agency needs additional permission from downstream 
landowners.”24  The Applicant is not a governmental entity.  They are a corporate entity.  The 
powers of eminent domain and many other powers are different for governmental entities and 
corporate entities.  Governmental entities can make law and regulations.  Corporate entities 
cannot.  The facts of this permit are not remotely similar to Domel.  Mrs. Domel agreed with the 
City of Georgetown with the characterization that it was an intermittent stream with perennial 
pools.  In this, the only one that has found perennial pools is the ED.  Mrs. Domel stated that the 
low spot flowed about half the year.  In this case no one has asserted any regularity of flow.  
Mrs. Domel stated that the water in the low spot had been used for irrigation.  In this case, no 
one has asserted that water from the dry creek has served any purpose.  The TPDES Permit 
Application asks, “Uses of water body observed or evidences of (check as appropriate).”25  There 
are several choices such as “livestock watering”, “irrigation withdrawal”, etc.  The Applicant and 
their engineers selected, “others, specify below” and then specified, “No usage, water body is dry 
creek.”  We likewise have never found any use for the water in the dry creek.  Flow of water in 
the dry creek is too infrequent and of short duration.   

 Further, we raised the issue of whether the ED had crossed the line by inserting the issue 
of perennial pools in the ED’s Response to Comments (RTC), and was now advocating for the 
Applicant.  The Applicant had every opportunity to indicate the existence of perennial pools in 
their TPDES Permit Application.  There is a place in the application to do so.26  Additionally, the 
Applicant could have corrected the application if they felt that there was a need.  Instead ED and 
technical staff corrected it for them.  It would be really nice if we could get free Attorneys and 
technical staff to assist us with this.  We did not seek being involved in this process.  We are 
private citizens.  We do not stand to make any profit from this whole process, quite the opposite. 

 In OPIC’s Response they note, “…the State has the right to authorize use of watercourses 
for a public purpose (emphasis added) without seeking permission from any riparian 
landowners.”  What clearly is in dispute here is public purpose.  The Applicant is a for profit 
entity.  The main if not only purpose of the wastewater treatment plant is to sell more lots, as 
outlined above in BACKGROUND, regardless of other stated purposes.  Further, what public 

                                                             
23 ED Response, Page 12 
24 Domel v. City of Georgetown, 6 S.W. 
25 TPDES Permit Application, TCEQ-10054, Page 16 of 44, Item 5.b 
26 TPDES Permit Application, TCEQ-10054, Page 15 of 44, Item 4.b 
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purpose is served by building homes, roads, sewage lift station, etc. over a critical section of the 
Edwards Aquifer Recharge Zone?  Has the ED approved the sewage lift station over the 
Recharge Zone?  

 The Applicant has been cited by the TCEQ for allowing their silt and construction debris 
to enter the dry creek on our property.  The whole dry creek on our property is over the Recharge 
Zone.  The South Texas Watermaster is investigating whether the Applicant has impounded the 
State’s waters without permit.  The Army Corps of Engineers is investigating whether the 
applicant has altered what they have indicated is a regulatory stream without permit.  All of this 
goes to Applicant’s intent and ability to protect public natural resources and have a public 
purpose.  Most for profit entities will not sacrifice any more of their profits than absolutely 
required.  This is to be expected.  It is the nature of a business to maximize its profits.  This is the 
reason why the TCEQ and successor agencies were established in the first place.  A lot of 
TCEQs authority today is derived from Goldsmith & Powell v. State.  Because citations, fines, 
etc. were not working to stop polluters, the Court held the State needed broad ability to be able to 
sue polluters (private entities) and protect the waters of the State.  Fines, citations, etc. had not 
worked and the pollution of the Neches River was turning it into a lifeless water body. 

  The issue we raised is more properly stated: 

R7:  Whether the legal precedent of Domel v. City of Georgetown is being applied 
correctly. 

 Clear evidence has been presented.  This issue is a material and relevant fact, not law.  
We respectfully request that the Commission reconsider the ED’s decision.  If this decision is not 
reconsidered, we respectfully request that this issue is referred to SOAH for hearing. 

ED 13:  Whether the public should be allowed to comment on the Executive Director’s 
responses in his response to comments.27 

 The ED states that this issue was not raised in public comments.  Of course it was not 
raised during the public comment period.  It could not have been.  ED did not raise the issue of 
perennial pools until after the public comment period in their RTC.  This is a complete 
misstatement of the issue.  This issue is more properly stated: 

R8:  Whether the ED should add facts supporting the Applicant’s permit after the public 
comment period and exclude affected parties and the public from commenting on the facts 
of the TPDES Permit Application. 

 Clear evidence is present.  This is a relevant and material issue of fact, not law.  We 
respectfully request that the Commission reconsider the ED’s decision.  If the Commission does 
not reconsider the ED’s decision, we respectfully request that the Commission refer this issue to 
the SOAH for hearing.         

                                                             
27 ED Response, Page 13 
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REPLY TO OFFICE OF PUBLIC INTEREST COUNCIL RESPONSE 

 We somewhat agree with the statement of the issue and the analysis of OPIC 1, OPIC 3, 
OPIC 4 and OPIC 5.  For this reason, a reply has not been provided for these issues.  We 
respectfully disagree with either the statement or the analysis of the remaining issues. 

OPIC 2:  Whether the proposed discharge route running through Ms. Graham’s property 
fall under TCEQ or State jurisdiction.28 

 As in OPIC 1, this is an issue regarding the entire discharge route, not just the discharge 
route on our property.  This issue is integral with “Whether this is a watercourse” and other 
issues and will be determined by those issues. 

OPIC 6:  Whether TCEQ interpreted the relevant case law too broadly.29 

 This is an issue of fact.  Respectfully disagree that this is an issue of law or policy.  This 
issue is covered thoroughly above and further coverage is not needed. 

OPIC 7:  Whether TCEQ should allow for public comments on the “perennial pool” 
issue.30 

 OPIC notes that Issue 6 and 7 are, “… issues of law and policy.31   We respectfully 
disagree.  Whether or not perennial pools exist is an issue of fact, not law or policy.  This issue 
has been thoroughly covered above. 

OPIC 8: Whether the dry creek or perennial pools have aquatic life and if these should be 
naturally occurring bodies of water.   

 We respectfully disagree with OPIC’s analysis of this issue.  OPIC notes, “Likewise, the 
issues of whether the perennial pools are naturally occurring bodies of water is not relevant or 
material.”32  The ED in their RTC notes, “The unnamed tributary, after the confluence with a 
downstream tributary, seems (emphasis added) to have water within the banks in several areas; 
therefore, the unnamed tributary is intermittent with pools and is designated as supporting 
limited aquatic life.”33  With this statement, the ED is asserting that the water bodies are natural.  
An intermittent stream is a natural water body.  A perennial pool is a natural water body.  The 
ED raised the issue of the existence of aquatic life.  Neither the applicant nor we have indicated 
there are perennial pools or aquatic life.  We raised the issue of whether the TPDES Permit 
Application had been properly annotated?  Had the discharge route be properly characterized by 
the ED?  There are several questions on the TPDES Permit Application differentiating natural 

                                                             
28 OPIC Response, Page 8 of 14 
29 Id. 
30 Id. 
31 Id.  
32 OPIC Response, Page 10 of 14 
33 ED RTC, Page 7 
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verses manmade.  All of this goes to the proper characterization of the discharge route and are 
relevant and material facts.  The first portion of the characterization of the discharge route should 
be, From the plant site to a manmade ditch or channel; thence rather than the characterization 
that is used in the TPDES Permit Application, “From the plant site to an unnamed tributary of 
the Upper Cibolo; thence …”.   

 The discussion under ED 5 above fits here as well.  The word “seems” is not an 
affirmative dispute of fact, therefore the facts are not in dispute.  This issue is a material and 
relevant fact, not law.  We respectfully request that the Commission reconsider the ED’s 
decision.  If the EDs decision is not reconsidered, we respectfully request that the Commission 
refer the issue to SOAH for hearing. 

OPIC 9:  Whether re-routing and substantial modification of the currently proposed 
discharge route would be needed to render the route operational and suitable for receiving 
discharged effluent.34 

 Re-routing and substantial modification of the discharge route has occurred as shown in 
Exhibits B, C and D.  In addition, plant site work has begun and re-routing and substantial 
modification of the discharge route has occurred there as well.  It can only be assumed that this 
work was necessary to make the route operational and suitable, or the Applicant would not have 
done it. 

 These facts cannot be disputed.  This issue is a material and relevant fact, not law.  We 
respectfully request that the Commission reconsider the ED’s decision.  If the ED’s decision is 
not reconsidered, we respectfully request that the Commission refer this is to SOAH for hearing.               

Clarification 
 OPIC notes, “Ms. Graham also states that the purported unnamed tributary is a dry creek 
with intermittent pools and not a stream.”35  Respectfully suggest this should read, Ms. Graham 
stated that the purported unnamed tributary is a dry creek not a stream. 
   

III.  ISSUES OVERLOOKED OR NEGLECTED BY TCEQ  

R9:  Whether Applicant properly completed the TPDES Permit Application on page 13 
item n, by marking it NO. 

 This issue was raised during public comments.36  In RTC response 4, the ED responded, 
“According to DHJB’s application, the effluent will be discharged  “from the plant site to an 
unnamed tributary of Upper Cibolo Creek thence to Upper Cibolo Creek (segment 1908) of the 
San Antonio River Basin.” Due to our lack of familiarity with this process, we thought that was 
the end of it and did not raise this issue in our HR or HR/RFR.  In looking back at this, we 

                                                             
34 OPIC Response, Page 8 of 14 
35 OPIC Response, Page 11 of 14 
36 Comments from Patricia Lux Graham, dated January 7, 2013 
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realized the ED’s response to the issue was nonresponsive.  We contacted TXDOT and received 
the email in Exhibit H.  TXDOT owns the right of way on both sides of FM 1863 and was not 
notified.  In discussions with the TXDOT representative, she indicated that only public utilities 
could use TXDOT right of ways without a permit. 

 TPDES Permit Application was not completed properly.  This is a material and relevant 
issue of fact, not law.  We respectfully request that the Commission reconsider the ED’s 
decision.  

R10:  Whether TXDOT is an affected land owner and should have been notified. 

 The right of way for FM 1863 has not been included in our survey for many years.  Our 
family used to own both sides of FM 1863.  This land belongs to TXDOT, and TXDOT should 
have been notified as an affected landowner.  This is also an issue of safety. There is a low water 
crossing that floods during heavy rains.  TXDOT has not been afforded the chance to check 
culvert sizing or make necessary improvements to handle effluent flows and stormwater flows 
from the subdivision. 

 This is a material and relevant issue of fact, not law.  We respectfully request that the 
Commission reconsider the ED’s decision.  If the EDs decision is not reconsidered, we 
respectfully request the Commission refer this issue to the SOAH for hearing.            

R11:  Whether regionalization was considered in the permitting process. 

 We did not understand regionalization was a TCEQ policy until doing research for this 
reply.  A permit has been issued for discharge of 500,000 gallons discharge per day of 
wastewater treatment plant effluent just upstream of the Cibolo Creek of the Applicant’s 
development.  The City of Bulverde has approved Master Plans for a development just north of 
our family’s property and another just east of that.  One of these developments is in the 
permitting process for land application.  Both of these developments are high density and will 
need a wastewater treatment plant or access to one.  This brings to total homes in the immediate 
vicinity of our family’s ranch to over 3,000 single family homes and mixed use areas, 
multifamily, business, school and church sites.  Clearly, some State, County and City 
reconsideration is necessary regarding the development in our area.  Coordination between local 
government and State Agencies has not been very efficient regarding development in our area. 

 This is a material and relevant issue of fact, not law.  We respectfully request that 
Commission reconsider the ED’s decision. 

R12: Whether ED can delete subsurface drip irrigation from draft permits without cause. 

 In all discussions with City and County government, the Applicant has indicated that the 
wastewater treatment plant effluent from their project would be by subsurface drip irrigation.  In 
fact our discussions of this issue with members of Bulverde City Council, some still thought that 
the effluent from this wastewater treatment plant was being disposed of via subsurface drip 
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irrigation.  The TPDES Permit Application for major amendment included disposal of 37,500 
gallons per day via subsurface irrigation.  The Applicant themselves have stated that they intend 
to reuse as much of the wastewater treatment plant effluent on their own property as possible.37  
None of the public comments addressed subsurface irrigation. Why did the ED remove 
subsurface irrigation from the draft permit?  Is this an end run to get around costly subsurface 
drip irrigation that Applicant agreed to in discussions with local government and citizens?  The 
TCEQ did it not the Applicant. 

 Clear evidence has been presented.  This issue is a material and relevant fact, not law.  
We respectfully request that Commission reconsider the ED’s decision.  If the ED’s decision is 
not reconsidered, we respectfully request the Commission refer this issue to the SOAH for 
hearing.            

R13:  Whether Request for Reconsideration from public officials and private citizens 
should have received responses.  

 Exhibit F is a letter from Comal County Commissioner Scott Haag.  It is dated 12-12-13 
before the 12-23-13 deadline for Requests for Reconsideration.  The words “…in considering 
this request.” are used.  Exhibit G is a letter from State Senator Donna Campbell, M.D.  It is 
dated 12-19-13.  This letter includes the words “request”, “option” and “encourage”.  Neither 
letter contains the exact phrase Request for Reconsideration, an administrative error.  Any 
reasonable person would conclude that both letters are in fact Requests for Reconsideration.  
This is what we requested of both on our behalf.  Neither letter was added to the Commissioners 
Integrated Database.  Neither letter has been added to the agenda for this matter, as is usually the 
case with letters from public officials. 

 Many other Requests for Reconsideration were received from the public before the 12-
23-13 deadline.  These as well contained the administrative error of not including the words 
Request for Reconsideration.  All this means is that public officials and the general public do not 
understand a very complicated system put in place by attorneys, for attorneys. 

 Addressing the subject of administrative errors, the ED’s first decision letter referred to 
the San Jacinto River Basin rather than San Antonio River Basin.  This was corrected about a 
month later.  The ED’s Response contains more administrative errors. In attachment C, 
Compliance History Report, under Site and Owner/Operator History, item 1 should have be NO, 
plant is not in existence or in operation.  Item 2 should have been marked YES rather than NO, 
ownership has changed.  Item 3 should have been DHJB Development, LLC., rather than N/A.  
Item 4 should have been DH/JB Partnership, Ltd. rather than N/A.  Item 5 should have been 
November 1, 2012 rather than N/A.  In ED’s Response attachment D the outfall is located on the 
wrong side of the plant.  It is on the northwest corner of the plant per the TPDES Permit 
Application, Exhibit 4B.  The point of this is that this is a very complicated system.  Everyone 

                                                             
37 Exhibit A, Page 3 of 5, near bottom of page 
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makes mistakes, and the ED should not seek to hold public officials and private citizens to a 
higher standard than they hold themselves. 

  This is a material and relevant issue of fact, not law.  We respectfully request that 
Commission reconsider the ED’s decision.   

IV. ISSUES FOR COMMISSION RECONSIDERATION 

 Combining ED and OPIC responses with restated issues, we respectfully request that the 
Commission reconsider the ED’s decision based on the following issues: 

R1: Whether this is in fact a dry land application. 

ED 5:  Whether the discharge route has been properly characterized. 

R3:  Whether the Applicant can make significant alterations to a discharge route without a 
major amendment to the permit. 

 R5:  Whether the Applicant’s plans and actions regarding the dry creek in question clearly 
demonstrate that this is not a significant dry creek. 

R6:  Whether an adjacent landowner should fill a portion of the dry creek on their 
property to put an end to this. 

R7:  Whether the legal precedent of Domel v. City of Georgetown is being applied 
correctly. 

R8:  Whether the ED should add facts supporting the Applicant’s permit after the public 
comment period and exclude affected parties and the public from commenting on the facts 
of the TPDES Permit Application. 

OPIC 8: Whether the dry creek or perennial pools have aquatic life and if these should be 
naturally occurring bodies of water.   

OPIC 9:  Whether re-routing and substantial modification of the currently proposed 
discharge route would be needed to render the route operational and suitable for receiving 
discharged effluent. 

R9:  Whether Applicant properly completed the Permit Application on page 13 item n, by 
marking it NO. 

R10:  Whether TXDOT is an affected land owner and should have been notified. 

R11:  Whether regionalization was considered in the permitting process. 

R12: Whether ED can delete subsurface drip irrigation from draft permits without cause. 
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R13:  Whether Request for Reconsideration from public officials and private citizens 
should have received responses. 

V.  ISSUES FOR COMMISSION REFERAL TO SOAH 
 If the EDs decision is not reconsidered, we respectfully request that the Commission refer 
the following issues to SOAH for hearing.  

R1: Whether this is in fact a dry land application. 

ED 5:  Whether the discharge route has been properly characterized. 

R3:  Whether the Applicant can make significant alterations to a discharge route without a 
major amendment to the permit. 

ED 8:  Whether the discharges route is a State controlled watercourse. 

R4:  Whether the dry creek in question is adequate for the proposed effluent and storm 
water flows. 

R5:  Whether the Applicant’s plans and actions regarding the dry creek in question clearly 
demonstrate that this is not a significant dry creek.  

R6:  Whether an adjacent landowner should fill a portion of the dry creek on their 
property to put an end to this. 

R7:  Whether the legal precedent of Domel v. City of Georgetown is being applied 
correctly. 

R8:  Whether the ED should add facts supporting the Applicant’s permit after the public 
comment period and exclude affected parties and the public from commenting on the facts 
of the TPDES Permit Application. 

OPIC 8: Whether the dry creek or perennial pools have aquatic life and if these should be 
naturally occurring bodies of water. 

OPIC 9:  Whether re-routing and substantial modification of the currently proposed 
discharge route would be needed to render the route operational and suitable for receiving 
discharged effluent. 

R10:  Whether TXDOT is an affected land owner and should have been notified. 

R12: Whether ED can delete subsurface drip irrigation from draft permits without cause. 

ED Issue 7 for Referral:  Whether the treated effluent will negatively impact cattle that 
currently graze the area. 

OPIC Issue 3 for Referral:  Would the proposed facility’s operations including the 
functioning and operations of the discharge route, create nuisance conditions or 
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contamination that would interfere with Ms. Grahams use and enjoyment of her property, 
including her cattle operations? 

VI. MAXIMUM EXPECTED DURATION OF HEARING 
 We respectfully request the Commission set the expected duration for one year due to the 
complexity and number of issues. The extended drought is taking a great deal of our time.  Hay 
must be located, procured, hauled stored, etc. and cattle must be fed.  In addition, recent legal 
matters surrounding this development will require time and attention.  
 

VII. CONCLUSION 
 We fully understand that the State must have the power to protect and utilize public 
resources for the good of the public.  That is not the issue here.  This is an issue of the State 
taking from a private Citizen for the enrichment of a corporate entity.  The evidence is clear, and 
we respectfully request that the Commission reconsider the ED’s decision.  It is a flawed 
decision that the ED is apparently unwilling to reconsider.  The Commission has clear authority 
to prevent any further hardship and harm to our family from this.  We respectfully request that 
the Commission reconsider the ED’s decision and deny this permit.  Almost all pieces of 
property of any size in Texas have some type of drainage for rain waters.  The effects of the 
decisions regarding issues in this Permit will be wide ranging.  If this is allowed to go forward 
something very similar could happen to many other families in the future.  Only by then it will 
be too late to stop things like this from happening.  This is a precedent setting case that will make 
it very hard for anyone to protect their private property rights under any circumstances should 
the Applicant and the ED prevail in this matter. 
 
 
 
 
Respectfully submitted, 
 
 
Patricia Lux Graham 
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