
Bryan W. Shaw, Ph.D., Chairman 

Toby Baker, Commissioner 

Zak Covar, Executive Director 

 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.state.tx.us 

How is our customer service?     tceq.texas.gov/customersurvey 
printed on recycled paper 

November 21, 2013 

TO:  Persons on the attached mailing list. 

RE: DHJB Development, LLC 
TPDES Permit No. WQ0014975001 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at Bulverde City Hall, 30360 Cougar Bend, Bulverde, Texas. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide. 

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and  

http://www.tceq.state.tx.us/


(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/about/comments.html or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled.  

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ka 

Enclosure

http://www.tceq.texas.gov/about/comments.html
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TPDES PERMIT No. WQ0014975001 
 


APPLICATION BY 


DHJB DEVELOPMENT, LLC


§ 
§ 
§


BEFORE THE  
TEXAS COMMISSION ON 


ENVIRONMENTAL QUALITY
 


EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 


 


The Executive Director (ED) of the Texas Commission on Environmental Quality 


(the commission or TCEQ) files this Response to Public Comment (Response) on the 


DHJB Development, LLC’s (DHJB) application for a major amendment to Texas 


Pollutant Discharge Elimination System (TPDES) Permit No. WQ0014975001, and the 


ED’s preliminary decision.  As required by 30 Texas Administrative Code (TAC) Section 


(§) 55.156, before a permit is issued, the ED prepares a response to all timely, relevant 


and material, or significant public comments.  The Office of the Chief Clerk received 


timely comment letters from James D. Bradbury on behalf of Ms. Patricia Lux Graham, 


Robert Fly Jr. on behalf of Geosource, Patricia Graham, and Margie Hastings.   


Additionally, Margie Hastings and an interested person submitted comments after the 


close of the comment period.  This Response addresses all such timely public comments 


received, whether or not withdrawn. If you need more information about this permit 


application or the wastewater permitting process, please call the TCEQ Public Education 


Program at 1-800-687-4040.  General information about the TCEQ can be found at our 


website at www.tceq.state.tx.us. 


BACKGROUND 


Description of Facility 


DHJB has applied for a major amendment to Permit No. WQ0014975001 to 


authorize an increase in the discharge of treated domestic wastewater from a daily 
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average flow not to exceed 75,000 gallons per day to a daily average flow not to exceed 


350,000 gallons per day.  The major amendment would also convert the existing permit 


from disposal via subsurface drip irrigation (Texas Land Application Permit) to 


discharge into water in the state.  The current permit authorizes the disposal of treated 


domestic wastewater at a daily average flow not to exceed 75,000 gallons per day via a 


public access subsurface drip irrigation system with a minimum area of 750,000 square 


feet.  This permit amendment does not include authorization for a subsurface drip 


irrigation system. The proposed wastewater treatment facility has not been constructed. 


The wastewater treatment facility will be located approximately 0.7 mile north of Farm-


to-Market Road 1863 and 0.5 mile east of US Highway 281 in Comal County, Texas 


78163. 


The effluent limitations in the Interim I phase, Interim II phase and Final phase 


of the draft permit, based on a 30-day average, are 5 mg/l carbonaceous biochemical 


oxygen demand (5-day), 5 mg/l total suspended solids, 2 mg/l ammonia nitrogen, 0.5 


mg/l total phosphorus, 126 CFU or MPN of E. coli per 100 ml and 4.0 mg/l minimum 


dissolved oxygen. The effluent shall contain a chlorine residual of at least 1.0 mg/l and 


shall not exceed a chlorine residual of 4.0 mg/l after a detention time of at least 20 


minutes based on peak flow.  


The treated effluent will be discharged to an unnamed tributary; then to Upper 


Cibolo Creek in Segment No. 1908 of the San Antonio River Basin. The unclassified 


receiving water use is limited aquatic life use for the unnamed tributary. The designated 


uses for Segment No. 1908 are primary contact recreation, public water supply, aquifer 
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protection and high aquatic life use. The effluent limitations in the draft permit will 


maintain and protect the existing instream uses. 


Procedural Background 


TCEQ received the permit application on September 24, 2012 and declared it 


administratively complete on November 7, 2012.  The Notice of Receipt of Application 


and Intent to Obtain a Water Quality Permit (NORI) was published on November 21, 


2012 in the New Braunfels Herald-Zeitung. The Notice of Application and Preliminary 


Decision (NAPD) was published on May 17, 2013 in the New Braunfels Herald-Zeitung. 


The combined Spanish language NORI/NAPD was published in the La Voz on August 


30, 2013. The public comment period ended on September 30, 2013.  This application is 


subject to the procedural requirements adopted pursuant to House Bill 801, 76th 


Legislature, 1999. 


Access to Rules, Laws and Records 


 The following websites may be useful: 


 Secretary of State website for all administrative rules: www.sos.state.tx.us 


 TCEQ rules in Title 30 of the Texas Administrative Code:     


www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30 


Environmental Quality”) 


 Texas statutes:  http://www.statutes.legis.state.tx.us/ 


www.capitol.state.tx.us/statutes/statutes.html 


 TCEQ website: www.tceq.state.tx.us (for downloadable rules in Microsoft 


Word or Adobe PDF formats, select “Rules, Policy, & Legislation,” then “Rules 


and Rulemaking,” then “Download TCEQ Rules”) 


 Federal rules in Title 40 of the Code of Federal Regulations: 


 http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_



http://www.sos.state.tx.us/

http://www.sos.state.tx.us/tac/

http://www.statutes.legis.state.tx.us/

http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_02.tpl





_____________________________________________________________________________________________ 


Executive Director's Response to Public Comment   Page 4 


TPDES Permit No. WQ0014975001                                 


DHJB Development, LLC 


02.tpl  www.epa.gov/epahome/ cfr40.htm 


 Federal environmental laws: www.epa.gov/epahome/laws.htm 


Commission records for this facility are available for viewing and copying at 


TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of the 


Chief Clerk, for the current application until final action is taken). The application for 


this facility has been available for viewing and copying at the Bulverde City Hall, 30360 


Cougar Bend, Bulverde, Texas, since publication of the NORI.  The draft permit, 


statement of basis/technical summary and ED’s preliminary decision have been 


available for viewing and copying at the same location since publication of the NAPD. 


COMMENTS AND RESPONSES 


COMMENT 1: 


Margie Hastings asked if the treated wastewater will be safe for cattle to drink.  


Patricia Graham stated that proposed DHJB discharge will negatively impact the cattle 


that currently graze on her property.  Similarly, James Bradbury stated that the 


proposed discharge could harm livestock. 


RESPONSE 1: 


As specified in the TSWQS, water in the state must be maintained to preclude 


adverse toxic effects on aquatic life, terrestrial life, livestock, and domestic animals 


resulting from contact, consumption of aquatic organisms, or consumption of water.  


The Commission does not have specific water-quality based effluent limitations for 


water consumed by livestock or wildlife.  However, the TCEQ Water Quality Assessment 


Section has determined that the proposed permit for the facility meets the requirements 


of the TSWQS, which are established to protect human health, terrestrial and aquatic 



http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_02.tpl

http://www.epa.gov/epahome/laws.htm
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life.  Aquatic organisms are more sensitive to water quality components than terrestrial 


organisms.  Therefore, wildlife and cattle would not be negatively impacted by the 


discharge from this facility if the Applicant maintains and operates the facility in 


accordance with TCEQ rules and the provisions in the proposed permit.  


As part of the application review process, TCEQ determines the uses of the 


receiving water and sets effluent limits that are protective of those uses.  In this case, the 


uses for Segment No. 1908 are primary contact recreation, public water supply, aquifer 


protection and high aquatic life use.1 


The Water Quality Division has determined that the  proposed permit complies 


with the Texas Surface Water Quality Standards (TSWQS).  The TSWQS ensure that 


effluent discharges are protective of aquatic life, human health, and the environment.   


Additionally, the  proposed permit requires disinfection of the treated effluent before 


discharge.   The effluent must be chlorinated in a chlorine contact chamber to a chlorine 


residual of 1.0 mg/l with a minimum detention time of 20 minutes.2  The chlorine 


residual must be monitored five times per week by grab sample according to the 


proposed  permit requirements.3  Moreover, to ensure that the effluent is properly 


disinfected, the  proposed permit contains effluent limits for bacteria.4   


COMMENT 2: 


Margie Hastings stated that she has a family member, who for health reasons 


should not contact chlorinated water. 


                                                           
1 See, Texas Surface Water Quality Standards, 30 TAC § 307.10(1), Appendix A; and Interoffice Memo 
from Standards Implementation Team to Municipal Permits Team, dated 1/11/13. 
2 DHJB draft permit, pages 2, 2a and 2b. 
3 DHJB draft permit, pages 2, 2a and 2b. 
4 DHJB draft permit, pages 2, 2a and 2b. 
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RESPONSE 2: 


Chlorination of the treated effluent is required to provide adequate disinfection 


and reduce pathogenic organisms, therefore, TCEQ’s rules provide “. .  .disinfection in a 


manner conducive to the protection of both public health and aquatic life shall be 


achieved on all domestic wastewater which discharges into waters in the state.”5   The 


ED does not mandate a particular method of disinfection, provided the disinfection 


method chosen is capable of achieving the disinfection limit in the permit.  DHJB has 


opted to provide disinfection via chlorination.  DHJB’s  proposed permit requires that 


the effluent from DHJB’s wastewater treatment facility have a chlorine residual of at 


least 1.0 mg/L, but less than 4.0 mg/L.6  To insure the disinfection is adequate the  


proposed permit also has an effluent limit for E. coli of 126 colony forming units (CFU) 


or most probable number (MPN). 


COMMENT 3: 


Patricia Graham indicated that item L, on page 11 of DHJB’s administrative 


portion of the application is incorrect.   DHJB marked Item L “n/a,” when, according to 


Ms. Graham, the effluent will travel off DHJB’s property and enter her property.  The 


effluent will then flow downstream to Ms. Graham’s sister’s property. 


RESPONSE 3: 


Item L, on page 11 of DHJB’s administrative portion of the application is only 


applicable for effluent disposal sites (i.e. irrigation, subsurface drip irrigation, 


evaporation).  It is not applicable for discharges to water in the state.  According to the 


                                                           
5
 30 TAC § 309.3(g). 


6
 DHJB draft permit, pages 2, 2a and 2b 
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application, the discharge from DHJB’s wastewater treatment facility will be to an 


intermittent stream, which is an unnamed tributary of Upper Cibolo Creek. 


COMMENT 4: 


Patricia Graham indicated that item n, on page 13 of DHJB’s administrative 


portion of the application is incorrect.   According to Ms. Graham, the effluent will enter 


the right-of-way along both sides of FM 1863 before it reaches Cibilo Creek.  Similarly 


James Bradbury stated that DHJB has not clearly defined the path the effluent will take 


to reach Upper Cibolo Creek. 


RESPONSE 4: 


According to DHJB’s application, the effluent will be discharged “from the plant 


site to an unnamed tributary of Upper Cibolo Creek thence to Upper Cibolo Creek 


(segment 1908) of the San Antonio River Basin.”7 


COMMENT 5: 


Patricia Graham indicated that the answers to items d and e on page 15 of DHJB’s 


Technical Report of the application are incorrect.    


RESPONSE 5: 


DHJB indicated that the receiving water characteristics did not change within 


three miles downstream of the discharge (e.g., natural or man-made dams, ponds, 


reservoirs, etc); that there was no flow in the receiving stream during normal dry 


weather conditions.   The TCEQ’s water quality standards permit review indicates that 


the unnamed tributary has small pools as shown on the USGS topographical map and 


aerial maps.  The unnamed tributary, after the confluence with a downstream tributary, 


                                                           
7
 DHJB Application, Administrative Report, Page 11, Item 8a. 
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seems to have water within the banks in several areas; therefore, the unnamed tributary 


is intermittent with pools and is designated as supporting limited aquatic life use. 


COMMENT 6: 


Patricia Graham indicated that item 4a, on page 14 of DHJB’s [technical report 


portion] of the application is incorrect.   According to Ms. Graham, the unnamed 


tributary on her property is a dry creek, not a stream.  Similarly, James Bradbury stated 


that the discharge would be to a pasture surface area that only receives normal rainfall 


runoff. 


RESPONSE 6: 


The Water Quality Standards Implementation Team uses the application 


information, US Geological Survey (USGS) topography maps, USGS gauge data (when 


available), aerial imagery, and photographs supplied by the applicant to make stream 


determinations. Based on the information supplied by DHJB the unnamed tributary is 


intermittent or “dry” for at least seven days per year. Topographical maps confirm the 


unnamed tributary’s intermittent description, however, aerial imagery shows small 


pools located within the creek downstream of the discharge point. The pools appear to 


contain water and may support limited aquatic life; therefore, the Standards 


Implementation Team determined the unnamed tributary to be intermittent with 


perennial pools.  


COMMENT 7: 


Margie Hastings expressed concern over the negative impact to drinking water 


wells in the area.  James Bradbury expressed concern that wells or spring-fed water 


supplies could be contaminated by the discharge. 
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RESPONSE 7: 


The Water Quality Division has determined that the draft permit complies with 


the Texas Surface Water Quality Standards (TSWQS).  The TSWQS ensure that effluent 


discharges are protective of aquatic life, human health and the environment. The review 


process for surface water quality is conducted by the Standards Implementation Team 


and Water Quality Assessment Team. According to the Texas Groundwater Protection 


Strategy, AS-188, if the surface water quality is protected, then the groundwater quality 


in the vicinity will not be impacted by the discharge. 


According to DHJB’s application, the proposed facility will comply with TCEQ’s 


siting requirements.8  The siting requirements do not allow wastewater treatment plant 


units to be located in a 100-year floodplain (unless the units are protected from 


inundation and damage that may occur during that flood event) or in wetlands. 


Additionally, a wastewater treatment plant unit must be located a minimum horizontal 


distance of 500 feet from public water wells and 250 feet from private water wells, 


springs, and similar sources of public drinking water.   According to DHJB’s application, 


there are no surface water intakes for domestic drinking water supplies within five miles 


downstream of the proposed outfall. 


In addition, the proposed permit requires disinfection of the treated effluent 


before discharge.9  Chlorination of the treated effluent is required to provide adequate 


disinfection and reduce pathogenic organisms.  DHJB’s proposed permit requires that 


its effluent be chlorinated in a chlorine contact chamber to a chlorine residual of 1.0 


                                                           
8 The siting requirements are found at 30 TAC § 309.13(a)-(d). 
9 DHJB draft permit, pages 2, 2a and 2b. 
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mg/l with a minimum detention time of 20 minutes.  According to the proposed permit 


requirements, the chlorine residual must be monitored five times per week by grab 


sample.10  Additionally, to ensure the effluent has been appropriately disinfected, it 


contains effluent limits for E. coli.11 


COMMENT 8:  


Margie Hastings expressed concern that the discharge of effluent through the 


proposed route will adversely impact her property value  


RESPONSE 8: 


The TCEQ does not have jurisdiction to review the effect, if any, the location or 


discharge route might have on property values and tax assessments of surrounding 


landowners in reviewing a domestic wastewater discharge permit application. 


COMMENT 9: 


Margie Hastings expressed concern that the discharge of effluent through the 


proposed route will cause extensive erosion.   James Bradbury expressed concern that 


the discharge could cause erosion. Patricia Graham stated that she is greatly concerned 


about conservation. 


RESPONSE 9: 


The TPDES permitting process is limited to controlling the discharge of 


pollutants into water in the state and protecting the water quality of the state’s rivers, 


lakes, and coastal waters. A proposed facility’s potential impact on erosion or soil 


conservation is outside the scope of the evaluation of a wastewater discharge permit 


application. 


                                                           
10 DHJB draft permit, pages 2, 2a and 2b. 
11 DHJB draft permit, pages 2, 2a and 2b. 
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COMMENT 10: 


Margie Hastings expressed concern that the discharge of effluent through the 


proposed route will destroy the cemetery on the Johnson Ranch.  Ms. Hastings also 


asked if the relatives of people buried in the cemetery had been notified.  


RESPONSE 10: 


If the permit is issued it does not grant DHJB the right to use private or public 


property for conveyance of wastewater along the discharge route. This includes property 


belonging to any individual, partnership, corporation or other entity.  The permit does 


not authorize any invasion of personal rights or any violation of federal, state, or local 


laws or regulations. It is DHJB’s responsibility to acquire the necessary property rights 


to use site of the planned treatment facility and the discharge route. Also, the  proposed 


permit does not limit the ability of nearby landowners to use common law remedies for 


trespass, nuisance, or other causes of action in response to activities that may or actually 


do result in injury or adverse effects on human health or welfare, animal life, vegetation, 


or property, or that may or actually do interfere with the normal use and enjoyment of 


animal life, vegetation, or property. 


COMMENT 11: 


Margie Hastings stated that she would prefer the discharge pipe to run from the 


treatment facility through the applicant’s property to the outfall. Similarly, James 


Bradbury commented that DHJB has not adequately explained or justified its proposed 


discharge route. 
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RESPONSE 11: 


TCEQ does not have authority to mandate a different outfall location or a 


different discharge route, if the applicant’s proposed location and discharge route 


comply with the TWC and TCEQ’s rules.  


COMMENT 12: 


Robert Fly, Jr. expressed concern that access to the Geosource property is already 


limited when there is stormwater runoff and is concerned that the dry crossing will 


become a river, further limiting access to the Georsource property. 


RESPONSE 12: 


TPDES permits establish terms and conditions that are intended to provide water 


quality pollution control, therefore, the TCEQ’s review of an application for a TPDES 


permit focuses on controlling the discharge of pollutants into water in the state. The 


TCEQ does not have jurisdiction to address flooding in the wastewater permitting 


process, unless there is an associated water quality concern.   


Additionally, the Federal Emergency Management Agency (FEMA) has programs 


that are designed to mitigate damage caused by flooding.  You can contact your local 


floodplain administrator if you have additional flooding concerns.  


COMMENT 13: 


Robert Fly, Jr. stated that the use and enjoyment of the property would be 


severely adversely impacted if the DHJB permit is approved. Patricia Graham indicated 


that the proposed discharge would adversely impact future uses of her property.  Margie 


Hastings expressed concern that the effluent from the DHJB facility would adversely 
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affect her oak trees.  James Bradbury stated that the discharge could prevent any 


meaningful use or enjoyment of Ms. Graham’s property. 


RESPONSE 13: 


If the permit is issued, it does not grant DHJB the right to use private or public 


property for conveyance of wastewater along the discharge route. This includes property 


belonging to any individual, partnership, corporation or other entity.  The permit does 


not authorize any invasion of personal rights or any violation of federal, state, or local 


laws or regulations. It is DHJB’s responsibility to acquire the necessary property rights 


to use site of the planned treatment facility and the discharge route. Also, the draft 


permit does not limit the ability of nearby landowners to use common law remedies for 


trespass, nuisance, or other causes of action in response to activities that may or actually 


do result in injury or adverse effects on human health or welfare, animal life, vegetation, 


or property, or that may or actually do interfere with the normal use and enjoyment of 


animal life, vegetation, or property. 


COMMENT 14: 


Patricia Graham indicated that DHJB has not obtained permission to discharge 


effluent onto her property or her sister’s property.  Robert Fly, Jr. stated that the 


unnamed tributary is a privately owned, non-navigable dry creek bed.  Patricia Graham 


also indicated that the discharge would be onto her property, which is not under the 


TCEQ’s jurisdiction. 


RESPONSE 14: 


DHJB has applied for authorization to discharge wastewater under the TPDES 


program.  TPDES permits establish terms and conditions that are intended to provide 
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water quality pollution control, as directed by federal law, state law, and the Texas 


Administrative Code (TAC).  Specifically, the DHJB  proposed permit provides: 


The issuance of this permit does not grant to the permittee the right to use 


private or public property for conveyance of wastewater along the discharge route 


described in this permit.  This includes, but is not limited to, property belonging 


to any individual, partnership, corporation or other entity.  Neither does this 


permit authorize any invasion of personal rights nor any violation of federal, 


state, or local laws or regulations.  It is the responsibility of the permittee to 


acquire property rights as may be necessary to use the discharge route.12 


The  proposed permit also provides that it is the permittee’s responsibility to 


acquire property rights as may be necessary to use the discharge route.13  


The Texas Water Code provides that the TCEQ is the agency primarily 


responsible for “implementing the constitution and laws for this state relating to the 


conservation of natural resources and the protection of the environment.”14  The TWC 


prohibits the discharge of waste or pollution into or adjacent to water in the state 


without authorization from the Commission.15 To implement this policy the TCEQ was 


given the authority to issue TPDES permits for the discharge of waste or pollutant into 


or adjacent to water in the state.16   Historically, Texas courts have held that water in a 


watercourse is the property of the State, held in trust for the public.17  Accordingly, the 


TCEQ is authorized to permit the discharge of treated domestic wastewater into water in 


the state. 


                                                           
12


 DHJB draft permit, page 1.  See also, 30 TAC § 305.122(b) and (c). 
13 DHJB draft permit, page 1.  See also, 30 TAC § 305.122(b) and (c). 
14 TWC § 5.012. 
15 TWC § 26.121.  
16 TWC § 26.027. 
17 Goldmith & Powell v State, 159 S.W. 2d 534, 535 (Tex.Civ.App.-Dallas 1942). 
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The Court of Appeals considered whether the flow of treated wastewater from a 


city’s wastewater treatment facility caused a taking of or damage to downstream 


landowners’ property in Domel v City of Georgetown.18  In Domel, downstream 


landowners (Ethel and Norman Domel) sued the City of Georgetown, alleging that the 


value of their property was diminished by the City's discharge of treated wastewater into 


an intermittent stream that crossed their land.  The question before the court was 


whether the City of Georgetown needed permission from downstream landowners in 


order to discharge treated wastewater into a watercourse on privately-owned land 


pursuant to a state-issued permit.19  


The Court held that “[the State] does not need title to use the bed and banks of a 


watercourse for the purpose of transporting water. . .,” and that “the State has the right 


to use the channel of the watercourse to meet its constitutionally mandated duty to 


conserve and develop the State’s water resources.”20  Finally, the court considered the 


language that is on the first page of every TPDES permit (quoted above), and 


determined that the City did not need additional authority to use the watercourse for the 


discharge of treated domestic wastewater.21 


Because the State is authorized to use the bed and banks to transport water, and 


the TCEQ has authority to authorize a discharge of treated domestic wastewater into 


water in the state through a TPDES permit, the applicant for a TPDES permit does not 


                                                           
18 Domel v. City of Georgetown, 6 S.W.3d, 349, 358 (Tex. App.-Austin 1999). 
19 Domel v. City of Georgetown, 6. S.W. 3d 349, 350 (Tex. App.-Austin 1999). 
20 Domel v. City of Georgetown, 6. S.W. 3d 349, 358 (Tex. App.-Austin 1999). 
21 Domel v. City of Georgetown, 6 S.W. 3d 349, 361 (Tex. App.-Austin 1999). 
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need permission from downstream landowners to use the watercourse running through 


their property. 


COMMENT 15 


James Bradbury commented that on Exhibit 4B (the buffer zone map), DJHB 


indicated “future creek re-routing.”  Mr. Bradbury stated that it is unclear what the re-


routing would entail, which creek would be re-routed, or how the creek re-routing would 


impact the surrounding properties.  Mr. Bradbury stated that the true discharge route 


and its impacts should be evaluated.  


RESPONSE 15: 


According to the permit application, the discharge route is to an unnamed 


tributary thence to Upper Cibolo Creek, Segment 1908 of the Texas Surface Water 


Quality Standards. The TCEQ evaluated the discharge route as listed using USGS 


topography maps, aerial photography, the stated discharge route in the application, and 


information provided by the applicant. Exhibit 4B Buffer Zone Map is an additional 


resource submitted by the applicant. Exhibit 4B identifies the same discharge point the 


current application identifies, and therefore was not taken into consideration during 


this review. The buffer zone map is used to show how the applicant will comply with the 


requirements of 30 TAC Section 309.13(e).  The Standards Implementation Team does 


not determine the discharge route using this resource.  


If the permit is issued, and DHJB then chooses to use a different discharge route, 


it must apply for a major amendment to alter or re-route the discharge route description 


in the permit.   If DHJB chooses to use a different discharge route before the permit is 
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issued, it will be required to amend its application and additional notice will be 


required. 


COMMENT 16: 


James Bradbury stated that the newly approved 303(d) list includes both chloride 


and bacteria for Segment 1908.  Furthermore he recommended that the ED perform 


another assessment of the impact of the discharge on Upper Cibolo Creek, and add 


appropriate effluent limits to DHJB’s permit.   


RESPONSE 16: 


Upper Cibolo Creek in Segment 1908 is currently listed on the State’s inventory 


of impaired and threatened waters, the 2010 Clean Water Act Section 303(d) list.  The 


listing is specifically for elevated levels of bacteria.  Based on model results, the 


proposed effluent limitations of 5 mg/l carbonaceous biochemical oxygen demand (5-


day), 5 mg/l total suspended solids, 2 mg/l ammonia nitrogen, 0.5 mg/l total 


phosphorus, 126 CFU or MPN of E. coli per 100 ml and 4.0 mg/l minimum dissolved 


oxygen (DO) is appropriate to maintain the 3.0 mg/l DO criterion of the unnamed 


tributary.  The treated effluent shall contain a chlorine residual of at least 1.0 mg/l and 


shall not exceed a chlorine residual of 4.0 mg/l after a detention time of at least 20 


minutes based on peak flow. 


The ED has made the preliminary determination that the application meets all 


the technical requirements. The TCEQ agrees that chloride is a listed constituent on the 


2012 Texas Integrated Report 303(d) list. Currently the listing is a category 5c which 


means additional data and information is being collected before a TMDL is scheduled. 


Using the information listed in the application, the size of the discharge and nature of 
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the discharge,the ED does not anticipate any adverse impact to the receiving stream 


resulting from the proposed discharge. The permit may be re-evaluated for permit limits 


in the future upon any permit action submitted, or rules implemented by the TCEQ. 


CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT 


No changes to the draft permit have been made in response to public comment. 


Respectfully submitted,  
Texas Commission on Environmental Quality 
 
Zak Cover, Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 


 
 
______________________________ 
Kathy J. Humphreys, Staff Attorney 
Environmental Law Division 
State Bar No. 24006911 
P. O. Box 13087, MC 173 
Austin, Texas 78711-3087 
Phone:  (512) 239-3417 
Fax:  (512) 239-0606 
 
REPRESENTING THE 
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY  
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CERTIFICATE OF SERVICE 


I certify that on November 20, 2013, the “Executive Director’s Response to Public 
Comment” for Permit No. WQ0014975001 was filed with the Texas Commission on 
Environmental Quality’s Office of the Chief Clerk.  


______________________________ 
Kathy J. Humphreys, Staff Attorney 
Environmental Law Division 
State Bar No. 24006911 
 





