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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

November 25, 2013

TO: Persons on the attached mailing list.

RE: Abraxas Corporation
TPDES Permit No. WQ0015010001

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the City of Willow Park Municipal Building, 516 Ranch House
Road, Willow Park, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
(1)  Your name, address, daytime telephone number, and, if possible, a fax number.
(2)  If the request is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) A statement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at

http://www.tceq.texas.gov/about/comments.html or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

Bridget C. Bohac
Chief Clerk

BCB/ka

Enclosure
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Abraxas Corporation
TPDES Permit No. WQ0015010001

FOR THE APPLICANT:

Laura Farhood Warren

Abraxas Corporation

7921 Main Street

North Richland Hills, Texas 76128

Terry Graham

Abaxial Inc.

454 Cattlebaron Parc Drive
Fort Worth, Texas 76108

PROTESTANTS/INTERESTED
PERSONS:

Cheryl L. Coon

Shannon, Gracey, Ratliff & Miller, LLP
777 Main Street, Suite 3800

Fort Worth, Texas 76102

Stephen C. Dickman, Attorney
Kelly Hart & Hallman

301 Congress Avenue, Suite 2000
Austin, Texas 78701

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Small Business and Environmental
Assistance

Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Robert Brush, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Julian D. Centeno, Jr. P.E., Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Blas J. Coy, Jr., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087




TPDES PERMIT NO. WQ0015010001

APPLICATION BY § BEFORE THE
ABRAXAS CORPORATION § TEXAS COMMISSION ON
FOR NEW TPDES PERMIT NO. § ENVIRONMENTAL QUALITY

WQo0015010001 §

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (the
commission or TCEQ) files this Response to Public Comment on the Abraxas Corporation
(Applicant) application for a new Texas Pollutant Discharge Elimination System (TPDES)
permit no. WQ0015010001 and the ED’s preliminary decision on the application. As required
by Title 30 Texas Administrative Code (30 TAC) Section (§) 55.156, before a permit is issued,
the ED prepares a response to all timely, relevant and material, or significant comments. The
Office of Chief Clerk timely received comment letters from Stephen C. Dickman, representing
the City of Fort Worth (Fort Worth) and Cheryl L. Coon, representing Haywire Ranch (Haywire
Ranch). This response addresses all timely public comments received, whether or not
withdrawn.

If you need more information about this permit application or the wastewater permitting
process, please call the TCEQ Public Education Program at 1-800-687-4040. General
information about the TCEQ can be found at our website at www.tceq.state.tx.us.

BACKGROUND
A. Description of Facility

The Applicant submitted an application to the TCEQ for a new permit that would authorize the
discharge of treated domestic wastewater at a daily average flow not to exceed 20,000 gallons
per day (gpd). The existing wastewater treatment facility serves the Hilltop Housing addition
and Hilltop Mobile Home. The Applicant is applying for a new permit because they allowed
their existing permit to expire before they submitted a renewal application. The previous
permit (TCEQPermit No. WQ0011086001) expired on December 1, 2009.

The facility is located at 3301 Cattlebaron Road, approximately 0.9 mile north of the
intersection of Cattlebaron and White Settlement Roads in Parker County, Texas. The treated
effluent will be discharged to a man-made pond; then to an unnamed drainage; then to an
unnamed tributary; then to Haywire Lake #2; then to an unnamed tributary; then to an
unnamed impoundment; then to Haywire Lake #1; then to an unnamed tributary; then to
Silver Creek; then to Lake Worth in Segment No. 0807 of the Trinity River Basin. The
unclassified receiving water uses are limited aquatic life use for the man-made pond, no
significant aquatic life use for the unnamed drainage and unnamed tributary and high aquatic
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life use for Haywire Lake #1, Haywire Lake #2 and the unnamed impoundment. The
designated uses for Segment No. 0807 are high aquatic life use, public water supply and
contact recreation.

B. Procedural Background

The permit application was received on June 28, 2011 and declared administratively complete
on August 17, 2011. The Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI)
was published on October 7, 2011 in The Community News. The Notice of Application and
Preliminary Decision (NAPD) for a Water Quality Permit was published on October 12, 2012 in
The Community News. The original public comment period ended on November 12, 2012.
However, it was determined that the Applicant did not publish the NORI in the newspaper of
largest circulation in the county where the facility is located as required by 30 TAC § 405(f)(1).1
Therefore, the Applicant re-published a combined NORI/NAPD on August 22, 2013 in The
Weatherford Telegram and the comment period ended on September 23, 2013. This
application was administratively complete on or after September 1, 1999; therefore, it is subject
to the procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 1999.

C. Access to Rules, Laws, and Records

Please consult the following websites to access the rules and regulations applicable to this
permit:

e to access the Secretary of State website: www.sos.state.tx.us;

e for TCEQ rules in 30 TAC : www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right,
then “Title 30 Environmental Quality”);

e for Texas statutes: http://www.statutes.legis.state.tx.us/;

e to access the TCEQ website: http://www.tceq.state.tx.us/rules/index.html (for
downloadable rules in Microsoft Word or Adobe PDF formats, select “Rules,” then
“Current Rules and Regulations,” then “Download TCEQ Rules”)

e for Federal rules in Title 40 of the Code of Federal Regulations:
http://www.epa.gov/lawsregs/search/40cfr.html; and

e for Federal environmental laws: http://www.epa.gov/lawsregs/.

Commission records for this facility are available for viewing and copying and are located at
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of Chief Clerk).
The permit application, ED’s preliminary decision, and draft permit are available for viewing
and copying at the City of Willow Park Municipal Building, 516 Ranch House Road, Willow
Park, Texas.

! See also, 30 TAC § 39.418(b)(1).
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COMMENTS AND RESPONSES

COMMENT 1:

Haywire Ranch comments that the Applicant no longer has a right to use their property to land
apply effluent. It notes that any further land application by the Applicant to their 20 acres will
be treated as a trespass.

RESPONSE 1:

When considering issuance of a TPDES permit, the ED does not consider or adjudicate
property right issues. Also note that the issuance of this permit does not grant the Applicant
the right or authorization to use another person's property without their consent. This
includes, but is not limited to, property belonging to any individual, partnership, corporation,
or other entity. Neither does this permit authorize any invasion of personal rights nor any
violation of state, federal, or local laws or regulations. If the permit is issued by TCEQ, it is the
responsibility of the Applicant to acquire any necessary property rights needed to utilize this
permit. These concepts are incorporated on the first page of the proposed permit as follows:

The issuance of this permit does not grant to the permittee the right to use private or
public property for conveyance of wastewater along the discharge route described in this
permit. This includes, but is not limited to, property belonging to any individual,
partnership, corporation, or other entity. Neither does this permit authorize any
invasion of personal rights nor any violation of federal, state, or local laws or
regulations. It is the responsibility of the permittee to acquire property rights as may be
necessary to use the discharge route.

The ED notes that while the previous permit that expired was a Texas Land Application Permit,
which authorizes disposal of effluent via irrigation, the instant permit is a TPDES permit which
authorizes the discharge of treated domestic wastewater. Land application of treated effluent
via irrigation is not authorized in the instant permit.

COMMENT 2:

Haywire Ranch is concerned about the compliance history at the facility and has concerns for
the Applicant’s customers and the water quality in the receiving stream. Fort Worth
recommends that in view of the alleged poor compliance history and operational practices, the
Applicant’s sewer utility system be placed under TCEQ supervision as authorized by Texas
Water Code (TWC) § 13.4131 or in receivership under the process authorized under TWC §
13.412.

RESPONSE 2:

As of October 22, 2013, the Applicant has a compliance history classification of “unclassified”
and no numerical rating. The ED notes that a number of the issues cited by Haywire Ranch are
related to their water service rather than their wastewater service. Also, compliance history
ratings include violations from the past five years. All violations at this facility have been
resolved, including the citation for failing to timely renew their previous permit
(WQo0011086001). Additionally, after five years, violations no longer are used to calculate a
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permittee’s compliance history. Therefore, currently TCEQ has no basis for placing this system
under TCEQ supervision or requesting the attorney general to bring suit for the appointment of
a receiver.

COMMENT 3:

Fort Worth comments that the Applicant is in violation of the state’s regionalization policy
because it has not considered the need and regional options for wastewater treatment,
including the availability of existing or proposed area-wide or regional waste collection,
treatment, and disposal as required by TWC § 26.0282. Fort Worth contends that the city
“may soon have the ability to provide service to the Hilltop Village subdivision.” Therefore,
they propose adding the following provision to the draft permit in pursuant to the
Commission’s regionalization policy:

In the event the City of Fort Worth annexes any portion of the Hilltop Village
subdivision, the permittee shall submit plans to the City of Fort Worth within 9o days of
the date of annexation for connecting the permittee’s wastewater collection system to
the City’s sewer system, in conformity with all applicable City of Fort Worth ordinances
and policies concerning wastewater utility construction and installation. Permittee shall
implement such plans upon their approval in writing by the City of Fort Worth.

RESPONSE 3:

The ED declines to include the suggested provision. The regionalization policy is addressed in
the permit application by way of Item 1(c), pages 8 and 9 of the technical report 1.1. The
Applicant answered “No” to the following questions in the application:

1. Is any portion of the proposed service area located in an incorporated city?
2. Is any portion of the proposed service area located inside another utility’s CCN area?

3. Are there any domestic permitted wastewater treatment facilities and/or collection
systems located within a three-mile radius of the proposed facility? It should be noted
that the permit application requires that if the answer to this question is “yes,” an
analysis of expenditures to connect to a permitted wastewater treatment facility or
collection system located within 3 miles versus the cost of the proposed facility or
expansion be provided. It is also noted that the facility is an existing facility with no
provision for expansion.

Consistent with the legislative finding and declaration embodied in Texas Water Code (TWC) §
26.081(a), TCEQ implements the state policy to “encourage and promote the development and
use of regional and area-wide waste collection, treatment, and disposal systems to serve the
waste disposal needs of the citizens of the state and to prevent pollution and maintain and
enhance the quality of the water in the state.” Additionally, TWC § 26.0282 provides that:

[iln considering the issuance, amendment, or renewal of a permit to discharge waste,

the commission may deny or alter the terms and conditions of the proposed permit,
amendment, or renewal based on consideration of need, including the expected volume
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and quality of the influent and the availability of existing or proposed areawide or
regional waste collection, treatment, and disposal systems not designated as such by
commission order pursuant to provisions of this subchapter. This section is expressly
directed to the control and treatment of conventional pollutants normally found in
domestic wastewater.

The ED typically evaluates regionalization inquiries when an Applicant applies for a new
permit or applies for a major amendment to an existing permit to increase flow. In these
instances, if there is a wastewater treatment or collection system within three miles of the
plant, the Applicant is required to provide information to the ED as to whether such plant has
sufficient existing capacity to accept the additional volume of wastewater proposed in the
application. If such a plant exists and the owner is willing to accept the proposed waste, the
Applicant must provide an analysis of expenditures required to connect to the existing
wastewater treatment plant. Additionally, the Applicant is required to provide copies of all
correspondence with the owners of the existing plants within three miles of the proposed plant
regarding connection to their system.

The TCEQ’s policy on regionalization does not require the agency to deny a wastewater
treatment plant application on the basis that there is a pending application for a regional plant
within three miles of a proposed facility. Additionally, just because a plant or a collection
system is located within three miles of a proposed facility is not an automatic basis to deny an
application or to compel an Applicant to connect to the facility. The ED has approved new

or major amendments to increase flow in situations where: (1) there is no wastewater
treatment plant or collection system within 3 miles of a proposed facility, (2) an Applicant
requests service from a neighboring plant and its request was denied, or (3) the Applicant can
successfully demonstrate that an exception should be granted based on costs, affordable rates,
and financial, managerial, and technical capabilities of the existing system.

The ED declines to include the suggested provision in the proposed permit because TCEQ staff
found no permitted facility within a three-mile radius of the facility and while Fort Worth
indicates that it “may soon have the ability to provide wastewater service to Hilltop Village
subdivision, the capability to do so does not presently exist. However, if this permit is
ultimately issued, then the regionalization issue can be re-visited in any future review of an
application for major amendment to increase flow.

COMMENT 4:

Fort Worth asks whether Lake Worth water quality standards apply to the proposed discharge.
Fort Worth notes that the draft permit includes an effluent limit of 20 mg/1 for 5-day
biochemical oxygen demand (BOD5), but that TCEQ rules require discharges within five miles
upstream of the pool elevation of Lake Worth to have effluent limits of 10 mg/l BOD5. Based
on revisions of the distance during the application process, Fort Worth is concerned that the
estimate of 5.4 miles from the proposed discharge to the pool elevation of Lake Worth is
inaccurate.





RESPONSE 4:

Pursuant to 30 TAC § 309.3(c), discharges within five miles of the conservation pool level of a
reservoir that may be used as a source for public drinking water supply shall achieve, at a
minimum, enhanced secondary treatment as defined in 30 TAC § 309.4. The effluent set for
enhanced secondary treatment, based on a 30-day average are 10 mg/L biochemical oxygen
demand (BOD5), 15 mg/L total suspended solids (TSS) and 4.0 mg/L minimum dissolved
oxygen (DO). The TCEQ Water Quality Assessment Team estimates a distance of 5.4 miles
from the location of the proposed discharge to the pool elevation of Lake Worth. This estimate
is based on 2 foot topographic contours available from the North Central Texas Council of
Governments (NCTCOG). This information was developed using airborne LIDAR (light
detection and ranging) coupled with aerial photography. The use of LIDAR in conjunction
with aerial photography is superior to the data sources previously used to determine the
estimated distance. Since the discharge is located over five miles from the conservation pool
level of Lake Worth, the enhanced secondary treatment effluent set at 30 TAC § 309.4 does not
apply to the discharge from this facility.

TWC § 26.027 authorizes the TCEQ to issue permits for discharges into or adjacent to water in
the state, so long as any permitted discharge is protective of the water quality of the State’s
rivers, lakes, and coastal waters. As part of the application process, TCEQ determines the uses
of the receiving water and sets effluent limits protective of those uses. The effluent limits in the
proposed permit are set to maintain and protect the existing instream uses for Lake Worth.
The existing instream uses for Lake Worth/Segment No. 0807 are primary contact recreation,
high aquatic life, and public water supply. In accordance with 30 TAC § 307.5 and the TCEQ
implementation procedures (January 2003) for the Texas Surface Water Quality Standards, an
antidegradation review of the receiving waters was performed. A Tier 1 antidegradation review
preliminarily determined that existing water quality uses will not be impaired by this permit
action. Numerical and narrative criteria to protect existing uses will be maintained. A Tier 2
review preliminarily determined that no lowering of water quality by more than a de minimis
extent is expected in Haywire Lake #1, Haywire Lake #2, or the unnamed impoundment, which
are identified as having high aquatic life uses. Existing uses will be maintained and protected.
The preliminary determination can be reexamined and may be modified if new information is
received.

COMMENT 5:

Fort Worth comments that the Applicant’s monthly data for the period January, 2011 through
December, 2011 shows an average BOD5 of 34 mg/1, which raises the question whether they
can meet the proposed BOD5 limit of 20 mg/1 in the draft permit. Fort Worth comments that
TCEQ should not issue a water quality discharge permit for a wastewater plant known to be
incapable of meeting the proposed permit limits unless some further demonstration is made by
the Applicant to show they can be met.

RESPONSE 5:

The treatment facility is an activated sludge process operated in the extended aeration mode.
This treatment process can produce high quality effluent, with BOD5 concentrations of 10 mg/1





or below (see for example 30 TAC § 217.154(b) and Htec Systems, Wastewater Management for
Beverage Plant Managers, Dayton, Ohio (2005)).

The 2011 timeframe referenced in the comment is not representative of what is being proposed
in the draft permit because the facility was operating under a land application permit that
included a BODj5 effluent limit of 100 mg/1 based on a single grab sample, with no 30-day
average BODj5 effluent limit. Thus, the cited daily averages do not prove that the facility is
incapable of meeting a 30-day average BOD5 concentration limit of 20 mg/l. The data only
show that the facility can meet a single grab BOD5 effluent limit of 100 mg/I1.

COMMENT 6:

Fort Worth comments that the wastewater treatment plant is located in a pond where it can be
partially submerged. Fort Worth notes that the facility was built in the 1960’s and stated that
due to the danger of structural impairment of the facility and in light of the poor operational
history of the facility, Fort Worth requests that the following special provision be added to the
draft permit:

Within six months of issuance of this permit, permittee shall submit to TCEQ a
structural assessment of the wastewater treatment plant performed by a licensed Texas
professional engineer. The assessment shall specifically include an evaluation of the
extent to which the structural integrity of the treatment plant has been impaired by
being submerged in water for prolonged periods and safeguards to protect the structural
integrity of the plant assuming the plant remains partially submerged on a continual
basis.

RESPONSE 6:

The ED notes that there is no detailed information on the effect of submergence of the facility
and that the facility will likely remain in its current location. Therefore, in response to the
comment, the ED added Other Requirement #9 to the draft permit that states:

Within six months of permit issuance, the permittee shall submit to the TCEQ
Wastewater Permitting Section (MC 148) a structural assessment of the wastewater
treatment plant performed by a licensed Texas professional engineer. The assessment
shall specifically include an evaluation of the extent to which the structural integrity of
the treatment plant has been impaired by being submerged in water for prolonged
periods and safeguards to protect the structural integrity of the plant assuming the plant
remains partially submerged on a continuous basis.

The ED notes that because this is a new TPDES permit, the facility will be required to meet the
current facility design requirements in 30 TAC Chapter 217. Those rules do not allow the ED to
approve the design of a proposed treatment unit within a 100-year flood plain, unless the
design provides protection for all open process tanks and electric units from inundation during
a 100-year flood event. See 30 TAC § 217.35(c). Additionally, 30 TAC § 309.13(a) states that a
“wastewater treatment plant unit may not be located in the 100-year flood plain unless the
plant unit is protected from inundation and damage that may occur during that flood event.”





CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT
Added Other Requirement #9 (See Response 6).
Respectfully submitted,
Texas Commission on Environmental Quality
Zak Covar, Executive Director

Robert Martinez, Director
Environmental Law Division

Robert Brush, Staff Attorney
Environmental Law Division
State Bar No. 00788772

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

(512) 239-5600

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY






CERTIFICATE OF SERVICE

I certify that on November 21, 2013 the “Executive Director’s Response to Public Comment” for
Permit No. WQ0015010001 was filed with the Texas Commission on Environmental Quality’s

Office of Chief Clerk.

Robert Brush, Staff Attorney
Environmental Law Division
State Bar No. 00788772






