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TCEQ DOCKET NO. 2014-0525-AIR

IN THE MATTER § BEFORE THE
OF THE APPLICATION OF §
TEX-MIX PARTNERS, LTD., FOR § TEXAS COMMISSION ON
PERMIT §
NO. 109839 § ENVIRONMENTAL QUALITY

THE OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE
TO REQUESTS FOR RECONSIDERATION AND REQUESTS FOR HEARING

TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

The Office of Public Interest Counsel (OPIC) of the Texas Commission on
Environmental Quality (Commission or TCEQ) files this Response to Requests for Hearing in

the above-referenced matter and respectfully shows the following.

1. INTRODUCTION

A, Background of Facility

Tex-Mix Partners, Ltd. (Applicant or Tex-Mix) has applied to TCEQ for a standard
permit registration under the Texas Clean Air Act (ICAA),' to authorize construction and
operation of a permanent concrete batch plant. The proposed site is located on the east side of
Highway 281, approximately 0.5 mile south of the intersection with Rebecca Creek Road,
Bulverde, Comal County. The standard permit registration would authorize the facility to emit
the following air contaminants; dust, aggregate, cement, and particulate matter — including
particulate matter with aerodynamic diameters of 10 micrometers or less (PMjg) and 2.5

micrometers or less (PMj5).

"'TEx. HEALTH & SAFETY CODE § 382.05195.
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B. Procedural Background

TCEQ received this application on April 30, 2013. On May 3, 2013, the Executive
Director of TCEQ (ED) declared the application administratively complete. The Notice of
Receipt and Intent to Obtain an Air Quality Permit (NORI) was published in English on May 24,
2013 in the San Antonio Fxpress-News and in Spanish on May 25, 2013 in £l Norte. The ED
completed the technical review of the application, and prepared a draft permit. The Notice of
Application and Preliminary Decision for an Air Quality Permit (NAPD) was published on July
25, 2013 in the San Antonio Express-News and in Spanish in E/ Norfe, A public meeting was
held in Spring Branch on June 27, 2013. Notice of the public méeting was sent out to interested
persons on June 14, 2013. The public comment period ended on August 26, 2013, On February
26, 2014, the ED filed its Response to Comments (RTC). The ED issued its decision on March
6, 2014 resulting in no amendments to the permit application, The 'deadline to request a
contested case hearing was April 7, 2014.

TCEQ received timely comments and requests for a éontested case hearing from Annette
and Emery Gass. OPIC recommends granting this hearing request. Numerous people filed
hearing rf:quests,2 some of these requestors stated that they are located within 440 yards of the
facility; however, from the best informgtion available to OPIC, these requesters are located more
than 440 yards from the facility,> For these reasons, and as more fully discussed below, OPIC

recommends granting only the hearing request of Annette and Emery Gass.

2 OPIC also received timely hearing requests from Rita Acker, Becky P. and Sid W, Atkinson,
Angela and Robert Butler, Erica Colston, Janie Colston and William Colston, Sr, Lillya Colston,
William Colston, Donna and Ron Deage, Rhonda Gass Luman, Diana Hager, June and Johnny
Henke, Diane Kime, Marilyn Pozero, Juanita and Steve Proffitt, Sharon Smith, Trudy and Jay
Thomas, Barbara Welch, Kristen and William Wessale, and James Wollmann,

3 Tex-Mix Partners, Ltd., Standard Permit Registration No, 109839, Map Requested by TCEQ
Office of Legal Services for Commissioners (ED’s Map) (Attached as Exhibit A).
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II. APPLICABLE LAW

This application was declared administratively complete on May 3, 2013, Because the
application was declared administratively complete after September 1, 1999, a person may
request a contested case hearing on the application pursuant fo the requirements of House Bill
801, Act of May 30, 1999, 76th Leg., R.S.*

Under the applicable statutory and regulatory requirements, a hearing request must
substantially comply with the following: give the name, address, daytime telephone number, and,
where possible, fax number of the person who files the request; identify the requestor’s personal
justiciable interest affected by the application showing why the requestor is an “affected person”
who may be adversely affected by the proposed facility or activity in a manner not common to
members of the general public; request a contested case hearing; list all relevant and material

.disputed issues of fact that were raised during the comment period that are the basis of the
hearing request; and provide any other information specified in the public notice of the
aplf)lioation.S

An “affected person” is “one who has a personal justiciable interest related to a legal
right, duty, privilege, power, or economic interest affected by the application.”® This justiciable
interest does not include an interest common to the general public,” Governmental entities with
authority under state law over issues contemplated by the application may be considered affected
persons.® Relevant factors considered in determining whether a person is affected include:

(1) whether the inferest claimed is one protected by the law under which the
application will be considered,

* TexX. HEALTH & SAFETY CODE § 382.056(n).
> 3() TEX. ADMIN. CODE (TAC) Ch. 55.201(d).
630 TAC Ch, 55.203(a).

"1d.

30 TAC Ch. 55.203(h).
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(2) distance restrictions or other limitations imposed by law on the affected
interest;

(3) whether a reasonable relationship exists between the interest claimed and the
activity regulated;

(4) likely impact of the regulated activity on the health and safety of the person,
and on the use of property of the person;

(5) likely impact of the regulated activity on use of the impacted natural resource
by the person; and

(6) for governmental entities, their statutory authority over or interest in the issues
relevant to the application.’

The TCAA limits who may request & contested case hearing on a concrete plant
registered under a standard permit; “[O]nly those persons actually residing in a permanent
residence within 440 yards [% mile] of the proposed plant may request a hearing under [TEX.
HEALTH & SAFETY CODE] § 382.056 as a person who may be affected.”'®

The Commission shall grant an affected person’s timely filed hearing request if: (1) the
request is made pursuant to a right to hearing authorized by law; and (2) the request raises
disputed issues of fact that were raised during the comment period and that are relevant and
material to the Commisgion’s decision on the application."'

Accordingly, responses to hearing requests must specifically address:

(1) whether the requestor is an affected person;

(2) which issues raised in the hearing request are disputed;

(3) whether the dispute involves questions of fact or of law;

(4) whether the issues were raised during the public comment period;

(5) whether the hearing request is based on issues raised solely in a public

comment withdrawn by the commenter in writing by filing a withdrawal letter

with the Chief Clerk prior to the filing of the Executive Director’s Response
to Comment;

(6) whether the issues are relevant and material to the decision on the application;
and

(7) a maximum expected duration for the contested case hearing, '

? 30 TAC Ch, 55.203(c).

19 TEx. HEALTH & SAFETY CODE § 382.058(c).
30 TAC Ch. 55.211(c).

12 30 TAC Ch. 55.209().
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I11. DISCUSSION
A, Determination of Affected Person Status

Annette and Emery Gass filed a timely request for a contested case hearing, The Gasses
state that they live at 12471 U.S. Highway 281 North, Spring Branch, Texas 78070, Mr. Gass
has chronic obstructive pulmonary disease (COPD). His treatment includes medications, oxygen
from six to eight hours a day, and avoiding outdoor exposure on air quality alert days. The
Gasses grow and sell hay made from grass and alfalfa grown on their property. They also keep
" cattle and three fish stock ponds on their property, which they fish for personal consumption,
The Gasses request a hearing to address the following concerns: 1) how the proposed facility will
impact Mr, Gass® COPD, 2) how dust particles from the proposed facility will impact the
(Gasses’ livestock and wildlife on the property, 3) how the run-off water from the proposed
facility will impact livestock water consumption and watering,

It appears that the Crasses’ residence is within 440 yards" of the proposed facility as
requited by TEX, HEALTH & SAFETY CODE § 382.058(c). The Gasses raise valid concerns about
the proposed facility; OPIC concludes they are entitled to a contested case hearing based on the
location of their residence in relation to the facility.

B. Issues Raised in the Hearing Request
The following issues have been raised in the hearing requests:

1. Whether the proposed facility will adversely affect Annette and Emery Gass with
respect to their health, agricultural crops, livestock, and wildlife present on their
property;

2. Whether the proposed facility will adversely affect livestock water consumption and
watering, ‘

13 Attached as Exhibit A,
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C. Issues Raised in the Comment Period

All of the issues raised in the hearing request were raised in the comment period and have
not been withdrawn.
D. Disputed Issues

There is no agreement between the hearing requesters and the ED on the issues raised in
the hearing requests.
E. Issues of Fact

If the Commission considers an issue to be one of fact, rather than one of law or policy, it
is appropriate for referral to hearing if it meets all other applicable requirements.'> All of the
issues presented are issues of fact,
F. Relevant and Material Issues

The hearing requests raise issues relevant and material to the Commission’s decision
under the requirements of 30 TAC Chapters 55.201(d)(4) and 55.211(c)(2)(A). To refer an issue
to SOAH, the Commission must find that the issue is relevant and material to the Commission’s
decision to issue or deny this permit.'® Relevant and material issues are those governed by the
substantive law under which this permit is to be issued.”

TCEQ is responsible for the protection of air quality under the TCAA and accompanying
administrative rules. The purpose of the TCAA is “to safeguard the state’s air resources from

pollution by controlling or abating air pollution and emission of air contaminants, consistent with

the protection of public health, general welfare, and physical property, including the esthetic

" 30 TAC Chapters 55.201(c) & (d)(4), 55.211{c)(2)(A).

30 TAC Ch. 55.211(c)(2)(A).

'® Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24851 (1986) (in discussing the standards
applicable to reviewing motions for summary judgment the Court stated “[a]s to materiality, the
substantive law will identify which facts are material . , . . it is the substantive law’s

ildentiﬁcation of which facts are critical and which facts are irrelevant that governs™),
7
Id.
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18 In

enjoyment of air resources by the public and the maintenance of adequate visit;ility.
addition, “[n]o person shall discharge from any source whatsoever one or more air contaminants
or combinations thereof, in such concentration and of such duration as are or may tend to be
injurious to or to adversely affect human health or welfare, animal life, vegetation, or property,
or as to interfere with the normal use and enjoyment of animal life, vegetation, or property.”!’
Issue No. 1 raises relevant and materia! issues related to air quality and effects on human
health, animal life, and vegetation. Accordingly, Issue No. 1 is appropriate for referral to SOAH.
Issue No. 2 is not relevant and material because this issue does not pertain to air quality
and is outside the jurisdiction of the Commission in processing this air permit registration,
G. Issues Recommended for Referral
OPIC recommends that the following disputed issues of fact be referred to SOAH for a

contested case hearing;

1. Whether the proposed facility will adversely affect residents’ health, agricultural
crops, livestock, and wildlife present on the property.

H. Maximum Expected Duration of Hearing

Commission Rule 30 TAC Ch. 55.115(d) requires that any Commission order referring a
case to SOAH specify the maximum expected duration of the hearing by stating a date by which
the judge is expected to issue a proposal for decision. The rule further provides that no hearing
shall be longer than one year from the first day of the preliminary hearing to the date the
proposal for decision is issued. To assist the Commission in stating a date by which the judge is
expected to issue a proposal for decision, and as required by 30 TAC Ch. 55.209(d)(7), OPIC
estimates that the maximum expected duration of a hearing on this application would be six

months from the first date of the preliminary hearing until the proposal for decision is issued.

18 Tex, HEALTH & SAFETY CODE § 382.002,
1930 TAC Ch. 101 .4,
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IV, REQUESTS FOR RECONSIDERATION
Any person may file a request for reconsideration of the ED’s decision®® The request
must be in writing and filed with the Chief Clerk no later than thirty days after the Chief Clerk

mails the ED’s decision and response to comments.!

The request must expressly state that the
person is requesting reconsideration of the ED’s decision and give reasons why the decision
should be reconsidered.”

In addition to requesting a hearing, several individuals also requested reconsideration of
this application. Becky P. and Sid W. Atkinson raise an issue with the notice; specifically, the
Atkinsons are concetned about the circulation of the San Anionio Express-News Newspaper in
the Bulverde area. Juanita .and Steve Proffitt cite health concerns in their request for
reconsideration, Kristen and William Wessale also submitted a request for reconsideration citing
dissatisfaction with responsés in the ED’s RTC,

OPIC recommends denying the Atkinson’s request for reconsideration. The San Antonio
Express-News Newspaper is a newspaper published in San Antonio, Texas with statewide
circulation, The unincorporated arca of Bulverde affected by this application is an estimated
twenty miles north of San Antonio, The use of the San Antonio Express-News Newspaper
complies with the circulation requirements pursuant 30 TAC Ch. 39.5(g) because it is the
newspaper with the highest circulation in the area.

OPIC recommends denying the Proffitt’s and the Wessale’s requests for reconsideration.
While the Proffitt’s raise valid health concerns, these do not address specific deficiencies with
the application. Further, OPIC finds that the ED’s RTC addressed the issues raised, using the

best available information, to the fullest extent possible. To the extent that any such requests

2 30 TAC Ch. 55.201(c).
21

Id.
22 Id,
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raise substantive issues affecting human health or the environment that could be addressed under
the TCAA, an evidentiary hearing would be required to develop a record on such issues.

Therefore, at this time, OPIC cannot recommend granting these requests for reconsideration.

V. CONCLUSION
OPIC recommends granting Annette and Emery Gass’s hearing request and denying all
remaining requests. OPIC recommends referring Issue No. 1 referenced above in § LG to
SOAH, with a hearing duration of six months, Furthermore, OPIC also recommends denial of all

requests for reconsideration.

Respectfully submitted,

Blas J. Coy, Jr,

Publicq‘npterpst Eoun |
By: AU A

Isabel G. Segarra Trevifio ¢/
Assistant Publi¢ Interest Counsel
State Bar No. 24075857

P.O. Box 13087, MC 103
Austin, Texas 78711-3087
Office: (512) 239-4014

Fax: (512) 239-6377

CERTIFICATE OF SERVICFE

I hereby certify that on May 9, 2014 the original and seven true and correct copies of the
Office of Public Interest Counsel’s Response to Requests for Hearing wags filed with the Chief
Clerk of the TCEQ and a copy was served to all persons listed on the attached mailing list via
hand delivery, facsimile transmission, Inter-Agency Mail, electronic mail, or by deposit in the

U.S. Mail,

Isabel G. Segarra Treviffo

The Office of Public Interest Counsel’s Response to Requests for Hearing Page 9 of 9



Response to Requests for Contested Case Hearing
' rtners, Lid.

e it

B AR Protecting Tows by
= Reducing und

kﬁ Preventting Pollution

ajection. Toxas {onino Mapping Sysem
tpers {T(MS-
Seale i:R.281

| B Facility
440 yd radial distance
. from the facility

@ Requestor Locations

LA Gass, E Gass
2 Acker
.3 ) Coiston, W.H, Colston
E. Colston, L Colston,
4 W. Colston
 SHeger
EpProffitt
7 A.Butler, R. Butler
_B K. Wessale, W, Wessale |
_gsmith
13 B. Atkinson, 5. Atkinson
11 B. Welch

Yards
] 150

Saures: The location of t
by the TCEQ Gffice of L

applicant and the requester information Tom the
requestor. The back nid v of this map is
from the sument Eny C ms Research




MAILING LIST
TEX-MIX PARTNERS, LTD.
TCEQ DOCKET NO. 2014-0525-AIR

FOR THE APPLICANT:

Sean Van Delist, Project Manager
Tex-Mix Partners, Litd.

P.O. Box 830

Leander, Texas 78646

Tel: (512) 759-2829

Fax: (512) 759-2160

Melissa Fitts

Westward Environmental, Inc.
P.O. Box 2205

Boerne, Texas 78006-2205
Tel: (830) 249-8284

Fax: (830) 249-0221

FOR THE EXECUTIVE DIRECTOR
Amy Browning, Staff Attorney

TCEQ Environmental Law Division
MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-0600 Fax: 512/239-0606

Michael Gould, Technical Staff

TCEQ Air Permits Division, MC 163
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-1097 Fax: 512/239-1300

Brian Christian, Director

TCEQ Small Business and
Environmental Assistance Division
Public Education Program, MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4000 Fax: 512/239-5678

FOR ALTERNATIVE DISPUTE
RESOLUTION

Kyle Lucas

Texas Commission on Environmental
Quality

Alternative Dispute Resolution, MC-222
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4010 Fax: 512/239-4015

FOR THE CHIEF CLERK:

Bridget Bohac

Texas Commission on Environmental
Quality

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300 Fax: 512/239-3311

REQUESTERS:

Rita Acker

12133 US Highway 281 N

Spring Branch, Texas 78070-6307

Becky & Sid Atkinson
13084 Rebecca Creek Rd.
Spring Branch, Texas 78070-6320

Angela & Robert Butler
381 Bent Oak Dr.
Spring Branch, Texas 78070-6313

Erica Colston
672 Craig Ln.
Spring Branch, Texas 78070-6331

Janie & William Colston, Sr.
616 Craig Ln.
Spring Branch, Texas 78070-6331

Liliya & William Colston
672 Craig Ln,
Spring Branch, Texas 78070-6331



Donna & Ron Deage
951 Brent Springs Rd.
Spring Branch, Texas 78070-4976

Annette & Emery Gass
12471 US Highway 281 N
Spring Branch, Texas 78070-6318

Diana D, Hager
740 Craig Ln,
Spring Branch, Texas 78070-6316

Johnny & June Henke
12251 Rebecca Creek Rd.
Spring Branch, Texas 78070-6309

Diane Kime
180 Lipizzan Ln,
Spring Branch, Texas 78070-3770

Rhonda Gass Luman
205 Aviation Ave,
Schertz, Texas 78154~1701

James Wollmann & Marilyn Pozero
180 Lipizzan Ln.
Spring Branch, Texas 78070-3770

Juanita M & Steve Proffitt
740 Craig Ln.
Spring Branch, Texas 78070-6316

Sharon Smith
261 Bent Oak Dr,
Spring Branch, Texas 78070-6311

Jay Thomas & Trudy Thomas
125 Grey Fox Cir.
Spring Branch, Texas 78070-4608

Barbara Welch
12830 Rebecca Creek Rd.
Spring Branch, Texas 78070-6361

Kristen & William Wessale
360 Bent Oak Dr.,
Spring Branch, Texas 78070-6312



