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TCEQ AIR QUALITY PERMIT NO. 97199 

TCEQ DOKET NUMBER 2014-0526-AIR 

 

APPLICATION BY FML SAND, LLC, 

INDUSTRIAL SAND PLANT 

KATEMCY, MASON 

§ 

§ 

§ 

BEFORE THE TEXAS 

COMMISSION ON  

ENVIRONMENTAL QUALITY 

 

REPLY TO RESPONSES TO HEARING REQUESTS 

 

TO THE HONORABLE COMMISSIONERS: 

 

 This is the Reply is on behalf of the Mason County Rural Preservation Society (the 

“Society”) and the following of its individual Society members: Connie Stockbridge, 

James R. and Lisa Heath, Gerald Gamel, Steven and Merlina Gammel, Walter Guy 

Wiggs, Brenda Wiggs, Danny and Sharon Thomason, Wesley Strickland, Weldon 

Strickland, Gail Baker, Trey and Tifnee and Lydia Nesloney, Jeanne Nixon, and James 

Bode. 

 James R. Bode:  The Society need only have one member who could, if he or she 

wished, be admitted as a party to contested proceeding in order to, itself, be a party, to 

“have standing.”  Mr. Bode is such a member.  His sworn declaration accompanies this 

Reply.  It reflects that he and his two sisters own 162.5 acres immediately across RR 

1222 from the southern boundary of the FML Sand proposed site and well within the on-

mile rule of thumb upon which the Executive Director relies as gauge for party standing.   

His declaration, along with some tax statements and receipts supporting it, is Exhibit A to 

this Reply.  Exhibit B to this Reply is a PDF of a section of the Mason County Tax 

Appraisal District map that also reflects the property Mr. Bode owns. 

 Mr. Bode is not remotely like all other members of the general public. 
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 There are hundreds of silica 1-hour ESL exceedances modeled by FML Sand in an 

area extending at least 1.5 miles from the proposed emission sources: 

 No one contends the ESLs are regulatory.   But, they do mark the concentrations at 

which TCEQ staff has determined that concentrations are sufficiently high that caution 

regarding possible health impacts are justified.  A person subjected to a concentration in 

excess of the ESL for silica is not just like any other member of the public.  Such a 

person is at an elevated risk of harm and is reasonable to want to explore and attempt to 

control through the TCEQ process the absolute extent of that elevated risk.   

 The Application Table 1(a) identifies 23 PM/10/2.5 emission points.  The later Air 

Quality Modeling Report only included nine (9) of those in its modeling runs.  See, 

Appx. D to the May 2012 State NSR Modeling Report in Support of an Air Permit for the 

Katemcy Sand Plant Permit No. 97199.  See, too, the definition in the modeling runs of 

the “All” group. 

 Notwithstanding this shortcoming of the Applicant’s air quality modeling effort, 

that effort determined that there were at least 644 modeled off-site exceedances of the 

TECQ’s 1-hour ESL for silica in the (hopefully) representative meteorological year, 

2008.  There are “at least” that number of exceedances, because the data supplied by the 

Applicant to TCEQ as part of the Applicant’s support for its air quality modeling report 

present, as best the Society’s representatives have been able to determine, only reflected 

the highest 1-hour average at each receptor.  Thus, at any one receptor where an ESL 

exceedance is reported, there might be dozens of hours of exceedances below that highest 
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value.  See, the “Modeling Files” folder, “Katemcy - New Met - Full_2008_SI_HR.LST” 

file, pp. 65-83, in data supplied by the Applicant to TCEQ in support of the Applicant’s 

air quality modeling report.  The Applicant’s air quality modeling report indicates, p. 16, 

that there were 32 exceedances of the 1-hour silica ESL at the receptor that experienced 

the very highest single 1-hour silica impact; this receptor is located on the SW fence line 

of proposed permit site, directly across the street from the small cemetery on RR 1222.  

(The State NSR Modeling Report, itself, is extremely abbreviated, and the supporting files 

would be incomprehensible to almost all members of the public.)  

 Nearly all of Mr. James Bode’s property is within the TCEQ’s one-mile rule of 

thumb of the emission sources.  As for south as Mr. Bode’s farm house, the Applicant’s 

modeling indicates at least one 1-hour silica concentration of roughly 20 ug/m3, 143% of 

the ESL.  (The farm house is at roughly 14 R 473470 east and 3418170 north, UTM 

coordinates; the receptor at 14 R 473500 east and 318200 north was modeled to have had 

at least one hour of a 22.002 ug/m3 silica concentration.) 

 Ms. Stockbridge and Mr. Thomason: 

 Ms. Connie Stockbridge’s property is improperly located on the map provided by 

the Executive Director in his responses to hearing requests.  As the accompanying 

material, Exhibit C, from the Mason County Tax Appraisal District reflects (note parcels 

5262 and 5263 in the “A. Turner” survey), it is the rectangular tract next above the 

numeral “7” on the ED’s aerial photograph.  
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 Mr. Thomason’s property is more accurately reflected on the ED’s aerial photo,  

As the accompanying material, Exhibit D, from the Mason County Tax Appraisal District 

reflects.   

 The one-mile rule of thumb: The ED’s reliance on a putative one-mile rule of 

thumb for standing is regrettable, because it is not rationally based.  In the case at hand, 

the Applicant’s air quality modeling report, Attachment A, places the center of the 

proposed permitted facility at roughly UTM coordinates 473900 east and 3419150 meters 

north.   (Note this is to the southeast of the location reflected in the aerial photograph 

submitted by the ED with his responses to hearing requests.  The ED centered the 

proposed permitted facility at roughly 473700 east and 3419430 north.)   

 The northernmost point at which the Applicant modeled a 1-hour silica 

exceedance was at UTM coordinates 474000 meters east and 3421500 meters north.  This 

point is roughly 1.48 miles north of the center of the proposed emissions.  At this point 

on July 31, 2008, at 4 a.m., the model indicated a silica 1-hour average concentration of 

16.65 ug/m3.  This is 119% of the TCEQ’s corresponding ESL.   

 The southernmost point at which the Applicant modeled a 1-hour silica 

exceedance was at UTM coordinates 472000 meters east and 3417500 meters north.  This 

point is roughly 1.56 miles southwest of the center of the proposed emissions.  At this 

point on September 25, 2004, at 4 a.m., the model indicated a silica 1-hour average 

concentration of 15.38 ug/m3.  This is 110% of the TCEQ’s corresponding ESL. 
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 The easternmost point at which the Applicant modeled a 1-hour silica exceedance 

was at UTM coordinates 476000 meters east and 3418500 meters north.  This point is 

roughly 1.36 miles east-southeast of the center of the proposed emissions.  At this point 

on July 31, 2008, in the pre-midnight hour, the model indicated a silica 1-hour average 

concentration of  22.79 ug/m3.  This is 163% of the TCEQ’s corresponding ESL. 

 The westernmost point at which the Applicant modeled a 1-hour silica exceedance 

was at UTM coordinates 471500 meters east and 3418000 meters north.  This point is 

roughly 1.66 miles southwest of the center of the proposed emissions.  At this point on 

March 22, 2008, between 6 and 7 at 4 a.m., the model indicated a silica 1-hour average 

concentration of 23.54 ug/m3.  This is 168% of the TCEQ’s corresponding ESL. 

 Each of these points is reflected on Exhibit E to this Reply. 

 Mason County Commissioners’ Court Resolution:  The Society and its members, 

of course, request a contested hearing on this application.  The Mason County 

Commissioners’ Court has passed a resolution, Exhibit F to this Reply, supporting the 

efforts of the Society and its members. 

 

Respectively Submitted, 

 

        
___________________  

Frederick, Perales, Allmon & Rockwell, 

PC 

By, David Frederick 

St. Bar No. 07412300 
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707 Rio Grande, Ste. 200 

Austin, Texas 78701 

(512) 469-6000  

(512) 482-9346 (facsimile) 

 



 

 
 

EXHIBIT A 









 

 
 

ATTACHMENT: 
Location of Bode farm property 



 
 

 

 

ATTACHMENT:  The location of the Bode farm property and of the main house on the 

property. 



 
 

ATTACHMENT:  
Bode property tax statement and 

receipt 
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SERVICE LIST 
Permit No. 97199 Application 

 
For the Applicant: 
MR. PAUL SEALS 
GUIDA, SLAVICH & 
FLORES, P.C. 
816 CONGRESS AVE, 
SUITE 1500 
AUSTIN, TX 78701 
 
For the Executive 
Director: 
MS. BECKY PETTY 
STAFF ATTORNEY 
TCEQ 
ENVIRONMENTAL 
LAW DIVISION 
MC-173 
P.O. BOX 13087 
AUSTIN, TEXAS 78711 
 
For the Public Interest 
Counsel: 
MR. VIC MCWHERTER 
OFFICE OF PUBLIC 
INTEREST COUNSEL, 
MC-103 
P.O. BOX 13087 
AUSTIN, TX 78711-3087 
 
Requesters: 
 
GAIL BAKER 
3498 E RR 1222 
BRADY, TX 76825 
 
JEANNE M. NIXON 
P.O. BOX 823 
MASON, TX 76856-0823 
 
ROBERT J. BEAULIEU 
GRANITE OAKS 
RANCH 
PO BOX 1709 
MASON, TX 76856-1709 
 
 

 
JAMES BODE 
12441 TWIN LAKES LN 
SAN ANGELO, TX 
76904-3973 
 
CONNIE 
STOCKBRIDGE 
P.O. BOX 731 
MASON, TX 76856-0731 
 
JANIS KAY & WELDON 
B. STRICKLAND 
P.O. BOX 1183 
MASON, TX 76856-1183 
 
WESLEY B. 
STRICKLAND 
P.O. BOX 1183 
MASON, TX 76856-1183 
 
DANNY KEITH 
THOMASON 
2165 E RR 1222 
BRADY, TX 76825-8816 
 
MRS. SHARON LYNN 
THOMASON 
2165 E RR 1222 
BRADY, TX 76825-8816 
 
GERALD L. GAMEL 
1831 KATEMCY RD 
BRADY, TX 76825-8802 
 
BRENDA L. WIGGS 
2174 E RR 1222 
BRADY, TX 76825 
 
MERLINA & STEVEN 
GAMEL 
2401 KATEMCY RD 
BRADY, TX 76825-8804 
 
 

 
BRENDA WIGGS 
2165 E RR 1222 
BRADY, TX 76825 
 
CHERYL GLASS 
P.O. BOX 1714 
MASON, TX 76856-1714 
 
WALTER GUY WIGGS 
2165 E RR 1222 
BRADY, TX 76825 
 
JAMES R. & LISA K. 
HEATH 
529 W RR 1222 
MASON, TX 76856 
 
WALTER GUY WIGGS 
2174 E RR 1222 
BRADY, TX 76825 
 
MRS. LYDIA GAY 
NESLONEY 
11112 FLAT ROCK RD 
MASON, TX 76856-6209 
 
TIFNEE G. NESLONEY 
8100 N MO PAC EXPY, 
APT 118 
AUSTIN, TX 78759-8846 
 
DAVID A. YOUNG 
PO BOX 1550 
MASON, TX 76856-1550 
 
MR. TREY NESLONEY 
11603 LADERA VISTA  
UNIT 16 
AUSTIN, TX 78759-3955 
 
MR. TREY NESLONEY 
7513 COVERED 
BRIDGE DR 
AUSTIN, TX 78736-3347 




