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March 11, 2014 

TO:  Persons on the attached mailing list. 

RE: FML Sand, LLC 
Permit No. 97199 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  This decision will be 
considered by the commissioners at a regularly scheduled public meeting before any 
action is taken on this application unless all requests for contested case hearing or 
reconsideration have been withdrawn before that meeting. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at the TCEQ central office, the TCEQ San Angelo regional office, 
and at the Mason County Courthouse, 201 Fort McKavitt Street, Mason, Mason County, 
Texas.  The facility’s compliance file, if any exists, is available for public review at the 
TCEQ San Angelo Regional Office, 622 South Oakes Street, Suite K, San Angelo, Texas.  

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide.  

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

http://www.tceq.state.tx.us/


(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and 

(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities.  A person who may be affected by 
emissions of air contaminants from the facility is entitled to request a contested case 
hearing. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 



How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 

Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/about/comments.html or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled. 

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Participation and Education Program, toll 
free, at 1-800-687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ms 

Enclosure

http://www.tceq.texas.gov/about/comments.html


 

 

MAILING LIST 
for 

FML Sand, LLC 
Permit No. 97199 

FOR THE APPLICANT: 

Ron Jordan, Vice President 
Proppant Specialists, LLC 
2003 Nine Road 
Brady, Texas  76825 

Kevin Ellis, Project Engineer 
Zephyr Environmental Corporation 
2600 Via Fortuna, Suite 450 
Austin, Texas  78746 

INTERESTED PERSONS: 

See attached list. 

FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Small Business and Environmental 
Assistance 
Public Education Program MC-108 
P.O. Box 13087 
Austin, Texas  78711-3087 

Becky Petty, Staff Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 

Alex Berksan, P.E., Technical Staff 
Texas Commission on Environmental 
Quality 
Air Permits Division MC-163 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 

Blas J. Coy, Jr., Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel MC-103 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR THE CHIEF CLERK 
via electronic mail: 

Bridget C. Bohac, Chief Clerk 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 
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TCEQ AIR QUALITY PERMIT NUMBER 97199 
 
 
APPLICATION BY 
FML SAND, LLC 
INDUSTRIAL SAND PLANT 
KATEMCY, MASON COUNTY
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§ 
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BEFORE THE 
TEXAS COMMISSION ON 
 
ENVIRONMENTAL QUALITY 


 
EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 


The Executive Director of the Texas Commission on Environmental Quality (the Commission or 
TCEQ) files this Response to Public Comment (Response) on the New Source Review 
Authorization application and Executive Director’s preliminary decision. 
 
As required by Title 30 Texas Administrative Code (TAC) § 55.156, before an application is 
approved, the Executive Director prepares a response to all timely, relevant and material, or 
significant comments.  The Office of the Chief Clerk timely received comment letters from the 
following organizations and persons:  Jan Appleby (on behalf of the Mason County Historical 
Commission), Gail Baker, Robert J. Beaulieu, Janna Blanchard, James Bode, Leighton E. 
Brown, Mary Calhoun, Heidi Comey, Samuel C. Day-Woodruff (on behalf of the Mason County 
Rural Preservation Society/letter signed by David Frederick), Lanea Duncan, Greg and Lorene 
Dunlap, Karol and Wilford Gary Evans, Dixie Feuerbacher, Gerald L. (Gerry) Gamel, Jerry 
Gamel, Merlina and Steven Gamel, Cheryl A. Glass, Debbie Haines, John R. Haines, Dan Hall, 
Jack Ross Hays, James R. and Lisa K. Heath, Donald C. Jacques, J.A. Jacques, Riley Kothmann, 
Donna Nelson, Lydia G. Nesloney, Tifnee G. Nesloney, Trey Nesloney, Jeanne M. Nixon, BH III 
and Julie Nobles, Jessie Holt Nobles, Josef D. Pinter, Pat Saunders, Gayle Smart, Connie and 
Rex Smith, Connie Stockbridge, Janis Kay and Weldon B. Strickland, Wesley B. Strickland, 
Jeffrey Drew Tallent, Danny Keith Thomason, Sharon Thomason, Sharon Lynn Thomason, Don 
and Dorrett Townsend, Brenda L. Wiggs, Walter Guy Wiggs, and David A. Young (on behalf of 
Del Roy Reichenau and Walt Reichenau). 
 
The following individual commenters stated that they are a part of the informal group, the 
Katemcy-Camp Air Residents’ Association:  Karol and Wilford Gary Evans, Gerald L. Gamel, 
Merlina and Steven Gamel, Lydia G. Nesloney, Gayle Smart, and Connie Stockbridge.  
 
All comments submitted by Karol and Wilford Gary Evans on September 13, 2011, were 
withdrawn on October 31, 2011. 
 
Comments submitted by David A. Young (on behalf of Del Roy and Walt Reichenau) on 
September 12, 2011, were withdrawn on June 27, 2012. 
 
This Response addresses all timely public comments received, whether or not withdrawn.  If you 
need more information about this permit application or the permitting process please call the 
TCEQ Public Education Program at 1-800-687-4040.  General information about the TCEQ can 
be found at our website at www.tceq.texas.gov. 
 



http://www.tceq.texas.gov/
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BACKGROUND 


Description of Facility 
 
FML Sand, LLC (FML or Applicant) has applied to the TCEQ for a New Source Review 
Authorization under Texas Clean Air Act (TCAA), § 382.0518.  This will authorize the 
construction of a new facility that may emit air contaminants. 
 
This permit will authorize the Applicant to construct an industrial sand processing plant 
consisting of material loading operations, screens, conveyance systems, a dryer, stockpiles, and 
truck loading operations.  The facilities will be authorized to operate 8,760 hours per year, and 
the throughput of the plant will be limited to a maximum of 500 tons per hour and 3,000,000 
tons per year of sand.  The plant is proposed to be located at the following driving directions: 
from Brady, head south on Highway 87 approximately 17.0 miles to RR 1222, take RR 1222 east 
approximately 3/4 of a mile.  The plant is on the north side of RR 1222, Katemcy, Mason 
County.  Contaminants authorized under this permit include organic compounds (VOCs), 
nitrogen oxides (NOx), sulfur dioxide (SO2), carbon monoxide (CO), and particulate matter 
(PM), including PM with diameters of 10 micrometers or less (PM10) and 2.5 micrometers or less 
(PM2.5). 
 


Procedural Background 
 
Before work is begun on the construction of a new facility that may emit air contaminants, the 
person planning the construction must obtain a permit from the Commission.  This permit 
application is for an initial issuance of Air Quality Permit Number 97199. 
 
The permit application was received on July 19, 2011, and declared administratively complete on 
August 1, 2011.  The Notice of Receipt and Intent to Obtain an Air Quality Permit (NORI or first 
public notice) for this permit application was published on August 17, 2011, in the Mason 
County News.  The Notice of Application and Preliminary Decision for an Air Quality Permit 
(NAPD or second public notice) was published on March 13, 2013, in the Mason County News.  


 


COMMENTS AND RESPONSES 


COMMENT 1:  Air Quality/Health Effects (Humans, Animals, Plants)/Silica 
Commenters asked about the amount and type of emissions that will be generated from 
operations at the proposed plant and the effect that these emissions may have on air quality.  
Commenters asked whether all of the possible contaminants were included in the permit 
application, including those used to treat the silica before final transport.  Commenters 
expressed particular concern about particulate matter (PM), specifically silica.   
 
Commenters asked about the potential short- and long-term health effects that could occur as a 
result of the processes that take place at the proposed plant.  Specifically, commenters asked 
about health effects on children and those with preexisting respiratory and cardiovascular 
conditions, as well as the health effects on livestock, other farm and ranch animals, wildlife, 
bees, threatened or endangered species, aquatic species, and plant life and crops.  Commenters 
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expressed particular concern about silicosis. 
 
Commenters asked how PM will be controlled throughout the proposed plant and in the vicinity 
of the proposed plant.  Commenters are concerned that additional PM will be generated as area 
roads deteriorate under the heavy weight of plant trucks.  Commenters stated that the PM will 
be blown onto their properties.  Several commenters further stated that the Katemcy/Camp Air 
region is in a shallow valley; therefore, dust, lint, and other particulates stay in the air much 
longer and travel much farther than in other areas of the state.  A commenter asked whether 
there is any law governing the distance that an industrial sand plant must be located from 
neighbors. 
 
Additionally, commenters stated that silica is so small it cannot be seen with the naked eye and 
is so light that it can be carried long distances.  A commenter stated that because the 
particulates are so light, they cannot be properly monitored.  Commenters inquired about the 
risk and potential safety measures to be taken by employees who will work at the proposed plant 
and will therefore be exposed to PM. 
 
A commenter stated that the TCEQ does not use current data in its Web studies and white 
papers, and that more up-to-date research is required.  The commenter stated that 20 doctors in 
Wisconsin asked their permitting boards to delay or place a moratorium on new sand mines due 
to serious health concerns regarding these types of operations. 
 
A commenter asked whether the health effects reviews were conducted based on proper 
characterization of nearby receptors, effects screening levels, exceedance frequencies, and 
toxicological consequences.   
 
Commenters questioned whether the local ecosystem or productivity of the land will be affected, 
and whether cattle and other animals can continue to safely graze on the grass.  Several 
commenters stated that they and visitors to their properties hunt and eat wild game, and these 
commenters are concerned about possible contamination of these food sources.   
 
A commenter asked that the TCEQ consider what the agency says in the TCEQ children’s 
publication River and Sky’s Lone Star Activity Book.  This publication includes a statement “If 
we want to keep enjoying Texas, we need to make smart choices everyday to take care of Texas.” 
 
RESPONSE 1:  For this type of permit application, potential impacts to human health and 
welfare or the environment are determined using air dispersion modeling.  The TCEQ’s Air 
Dispersion Modeling Team (ADMT) evaluates these potential impacts by comparing the 
predicted emission concentrations from the proposed plant to the appropriate state and federal 
standards and to TCEQ Effects Screening Levels (ESLs).  The specific health-based standards or 
guidance levels employed in evaluating the potential emissions include the National Ambient 
Air Quality Standards (NAAQS), TCEQ standards contained in 30 Texas Administrative Code 
(30 TAC), and TCEQ ESLs. 
 
The NAAQS are created and periodically reviewed by the U.S. Environmental Protection Agency 
(EPA).  The NAAQS, as defined in 40 Code of Federal Regulations (CFR) § 50.2, include both 
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primary and secondary standards.  Primary standards are those that the EPA Administrator 
determines are necessary, within an adequate margin of safety, to protect public health, 
including sensitive members of the population such as children, the elderly, and those with 
preexisting health conditions.  Secondary standards are those which the Administrator 
determines are necessary to protect public welfare and the environment, including animals, 
crops, vegetation, and buildings, from any known or anticipated adverse effects associated with 
the presence of a contaminant in the ambient air. 
 
For this specific permit application, appropriate air dispersion modeling was performed.  The 
Applicant used the EPA-approved AERMOD (Version 12060, in refined screening mode) air 
modeling program to provide a reasonable worst-case representation of potential impacts from 
the proposed facility on the area surrounding the proposed plant.  The evaluation incorporated 
the 24-hour per day operation as represented in the application and reflected all emissions as 
defined in the permit application.  The modeling procedures, methodology, predictions, and 
results were reviewed by the TCEQ’s ADMT and were determined to be acceptable. 
 
The EPA has set NAAQS for criteria pollutants:  Carbon Monoxide (CO), Lead (Pb), Nitrogen 
Dioxide (NO2), Ozone (O3), Sulfur Dioxide (SO2), and Particulate Matter including PM10 and 
PM2.5.  A criteria pollutant is one for which a NAAQS has been established.  Of the criteria 
pollutants listed, this proposed plant is expected to emit PM10, PM2.5, CO, NO2, and SO2.   
 
Particulate Matter (PM) 
Inhalable coarse particles have been defined as PM with diameters less than 10 micrometers 
(PM10), and fine particles as particulate matter with aerodynamic diameters of 2.5 micrometers 
or less (PM2.5).  To determine PM concentrations, the EPA has documented a listing of emission 
factors that can be used to determine the emissions from many sources, including facilities such 
as conveyor drops, screens, stockpiles, etc.  The TCEQ ensures the conservative nature of these 
calculations by evaluating each emission point at the maximum material throughput on both an 
hourly and an annual basis.  The resulting emissions are used as one of the inputs to an EPA 
approved air dispersion modeling program that determines concentration of PM at locations 
surrounding the facilities.  Other data that are incorporated into the air dispersion modeling 
program include such information as the release height of the emissions, the type of release, the 
location of the sources, the surrounding land type, meteorological data for the area, and the 
background concentrations of the specific contaminants already existing in that area. 
 
PM10 
The NAAQS for PM10 is based on 24-hour time periods.  The measurement for predicted 
concentrations of air contaminants in modeling exercises is expressed in terms of micrograms 
per cubic meter (µg/m3).  A microgram is approximately the size of a dust mite and cubic meter 
is approximately the size of a washing machine.  Predicted concentrations occurring below the 
24-hour NAAQS of 150 µg/m3 are not expected to cause adverse health effects or exacerbate 
existing health conditions.   
 
The proposed plant is expected to emit 15.01 tons per year of PM10.  Modeling for these facilities 
resulted in a predicted maximum ground level PM10 concentration (GLCmax) at the plant’s 
nearest property line of 5.4 µg/m3.  The screening background concentration for PM10 was 
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obtained from EPA AIRs monitor 484530020 located at 12200 Lime Creek Road, Travis County 
since there is no air monitor in Mason County.  The use of this monitor is reasonable for Mason 
County, since the latest population and reported PM10 emissions for Travis County are greater 
than those for Mason County.  In addition, the monitor is located in a rural area similar to the 
project site, and the two counties have a similar distribution of emission categories.  The GLCmax 
was added to the background concentration of 60 µg/m3.  The resulting concentration of 65.4 
µg/m3 is below the NAAQS standard of 150 µg/m3.   
 
PM2.5 
The NAAQS for PM2.5 are based on both 24-hour and annual time periods.  The facility is 
expected to emit 2.88 tons per year of PM2.5.  The predicted concentrations occurring below the 
24-hour and annual NAAQS of 35 µg/m3 and 12 µg/m3, respectively, are not expected to cause 
adverse health effects or exacerbate existing health conditions.  Modeling for these facilities 
resulted in predicted PM2.5 concentrations, at the facility’s property line, on a 24-hour time 
averaging basis, to be 0.7 µg/m3, which is below the de minimis value of 1.2 µg/m3.  The de 
minimis value is defined as that value below which a significant change in air quality is not 
anticipated due to the emissions generated by the source, and no further evaluation of that 
contaminant is required.  Similarly, the annual PM2.5 concentration at the facility’s property line 
was predicted to be 0.1 µg/m3, which is less than the de minimis value of 0.3 µg/m3, and no 
further evaluation is required.   
 
Silica 
The EPA has not classified silica as a hazardous air pollutant or criteria pollutant.  Accordingly, 
EPA does not provide specific emission factors for silica.  However, silica has been classified as a 
known human carcinogen by NIOSH (National Institute of Occupational Safety and Health) and 
by the TCEQ.  To evaluate silica, the TCEQ, through the Toxicology Division, has established 
guidelines in the form of an ESL.   
 
The guideline concentrations for a constituent for which an ESL has been developed are based 
on a constituent’s potential to cause adverse health effects, in addition to odor nuisances, 
vegetation effects, or materials damage.  Health-based screening levels are set at levels lower 
than those reported to produce adverse health effects, and are set to protect the general public, 
including sensitive subgroups such as children, the elderly, or people with existing respiratory 
conditions.   
 
ESLs are determined by the Toxicology Division and are derived from all available toxicological 
information.  Occupational exposure, epidemiological, and experimental data are considered in 
the process.  The exposure data at which level there are no observable adverse effects is divided 
by multiple orders of magnitude as safety factors to account for various relevant considerations.  
Some of the considerations that may need to be accounted for are differences between animals 
and humans (depending on the study being considered), differences between people (to assure 
ESLs are protective of the sensitive individuals within the population), or differences in 
exposure times.    
 
If an air concentration of a constituent is below its ESL, adverse effects are not expected.  
However, if an air concentration of a constituent is above the screening level, it is not indicative 
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that an adverse effect will occur, but rather that further evaluation is warranted.  It should be 
understood that, unlike the NAAQS standards discussed above, an ESL is not a limit that cannot 
be exceeded.  As the name implies, it is a screening factor which determines whether or not the 
permit reviewer should seek further review in the determination of health effects protectiveness.  
Therefore, if further evaluation is warranted on a particular application, the results of the air 
dispersion modeling are sent to the Toxicology Division for evaluation.    
 
The silica concentration determined for short-term protectiveness by the Occupational Safety 
and Health Administration (OSHA) is 10,000 µg/m3.  The short-term ESL value determined by 
the Toxicology Division to be protective is 14 µg/m3, or 0.14 percent of the value allowed by 
OSHA.  The long-term OSHA value is 100 µg/m3 compared to the Toxicology Division ESL value 
of 0.27 µg/m3 (0.27 percent of the value allowed by OSHA).  The short-term ESL for silica is 
based on PM10, while the long-term ESL is based on PM4. 
 
Although respirable silica, which is the portion of PM that is referenced in the numbers above, is 
assumed to be that portion which is 4 microns or less (PM4), an additional degree of safety is 
incorporated into the silica evaluation by assuming that all PM10 would be considered for short-
term concentration evaluations.  Also, although sand may be made up of different speciated PM, 
it was assumed that silica would be 100 percent of the aggregate material.  This does not mean 
that the entire concentration will be PM4, but rather that it is assumed to provide a conservative 
review.  For long-term silica concentrations that are represented by PM4, the Applicant added an 
additional safety factor by using the calculation procedure for PM5, which provides a larger 
distribution of possible respirable PM. 
 
Based on these conservative assumptions, the Applicant determined the maximum Ground 
Level Concentration (GLCmax) for a one-hour time and an annual time averaging period.  For an 
added level of conservatism, the Applicant assumed that all receptors were nonindustrial.  The 
air dispersion modeling showed that the short-term effects (one-hour averaging time) resulted 
in a maximum ground level concentration (GLCmax) of 47.5 µg/m3.  This is higher than the short-
term ESL of 14 µg/m3.  The long-term GLCmax exposure was found to be 0.14 µg/m3, which is 
lower than the long-term ESL of 0.27 µg/m3.  
 
Because the air dispersion model predicted exceedance of the short-term ESL, the results were 
sent to the Toxicology Division for further evaluation.  Additional evaluation of the air 
dispersion model indicated that the predicted exceedance of the ESL at the GLCmax location 
would occur for 32 hours per year.  The Toxicology Division reviewed the short-term 
concentrations and hours of exceedance that were determined to exist, including the locations of 
the exceedances and the use of the land where the exceedances occurred, and determined that 
no adverse health effects are expected.  In addition, no degradation of the ecosystem, including 
effects on animals, crops, and plant life on ranches, farms, and businesses, is expected to occur. 
 
The toxicology review is site-specific and takes into account the current use, and in some cases 
the future use, of the neighboring properties.  The Toxicology Division reviewed the use of the 
property surrounding the subject site and concluded that no restrictions were required because 
no adverse effects on neighboring properties are expected. 
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The potential for off-property PM emissions will be controlled through Best Available Control 
Technology (BACT) criteria, which includes water sprays, partial and full enclosures, and 
baghouses, as well as best management practices to control PM from all in-plant roads, traffic 
areas, and active work areas. 
 
The TCEQ does not have the authority to enforce employee safety regulations, although the 
Applicant is required to comply with all applicable regulations for the proposed plant, including 
those addressing employee safety. 
 
Carbon Monoxide 
The proposed plant is expected to emit 14.75 tons per year of CO.  CO was modeled and 
evaluated for the proposed plan.  Modeling of this facility resulted in predicted air 
concentrations of CO to be 11 µg/m3 (one-hour) and 6 µg/m3 (eight-hour).  The de minimis CO 
values are 2,000 µg/m3 (one-hour) and 500 µg/m3 (eight-hour).  Concentrations that do not 
exceed de minimis values are considered to be so low that they do not require further NAAQS 
analysis.  Therefore, because predicted CO air concentrations occur below the de minimis value, 
further NAAQS analysis was not warranted for this pollutant.   
 
Nitrogen Dioxide 
NO2 emission concentrations were also modeled and evaluated for the proposed plant.  The NO2 
NAAQS is based on a one-hour and an annual time period.  Predicted NO2 air concentrations 
occurring below the one-hour NAAQS of 188 µg/m3 and an annual NAAQS of 100 µg/m3 are not 
expected to exacerbate existing conditions or cause adverse health effects.  Modeling of this 
plant resulted in predicted air concentrations of NO2 to be 85.1 µg/m3 for the one-hour time 
averaging period, which is below the NAAQS standard.  This concentration is the summation of 
the 21.1 µg/m3 concentration from the proposed plant and the background concentration of 64 
µg/m3 obtained from a monitor in Travis County.  The one-hour NO2 background concentration 
was obtained from EPA AIRS monitor 484530020 located at 12200 Lime Creek Road, Travis 
County.  The use of Travis County as a conservative background representation is justified based 
on its higher population and greater NO2 emissions than Mason County.  The Applicant used a 
three-year average (2009-2011) of the 98th percentile of the annual distribution of daily 
maximum one-hour concentrations for the one-hour value.   
 
The proposed plant is expected to emit 28.86 tons per year of NO2.  The annual NO2 
concentration was predicted to be 0.77 µg/m3, which is below the de minimis value of 1 µg/m3.  
Thus, no further evaluation of the NO2 annual concentrations was warranted.   
 
Sulfur Dioxide 
The proposed plant is expected to emit 0.98 ton per year of SO2.  SO2 was modeled and 
evaluated for the proposed plant.  The SO2 primary and secondary NAAQS are based on a one-
hour, three-hour, 24-hour, and annual time periods.  Predicted SO2 air concentrations occurring 
below the one-hour, three-hour, 24-hour, and annual NAAQS of 196 µg/m3, 1,300 µg/m3, 365 
µg/m3, and 80 µg/m3, respectively, are not expected to cause adverse health effects or 
exacerbate existing conditions.  Modeling of the proposed plant resulted in predicted air 
concentrations of 0.7 µg/m3 (one-hour time period), 0.5 µg/m3 (three-hour time period), 0.3 
µg/m3 (24-hour) and 0.03 µg/m3 (annual) of SO2, which are each significantly below the 







Executive Director’s Response to Public Comment 
FML Sand, LLC, Permit No. 97199 
Page 8 of 23 
 
 
respective NAAQS limitations.  The modeled concentrations are also below the de minimis levels 
of 7.8 µg/m3 (one-hour), 25 µg/m3 (three-hour), 5 µg/m3 (24-hour), and 1 µg/m3 (annual).  
Therefore, no further evaluation of the SO2 concentrations was warranted. 
 
In summary, all of the contaminants proposed to be authorized were evaluated as required by 
federal and state rules and regulations.  It was determined that based on the potential predicted 
concentrations reviewed by the Executive Director’s (ED’s) staff, adverse short- or long-term 
health effects for the general public, including sensitive subgroups such as children, the elderly, 
or persons with respiratory ailments, animal life, crops, or vegetation are not expected as a 
result of exposure to emissions from the proposed plant.  In addition, adverse health effects are 
not expected for persons living on or visiting nearby properties. 
 
COMMENT 2:  Air Dispersion Modeling 
Commenters asked whether the TCEQ has the technology to model silica at the proposed plant, 
and whether the air dispersion modeling supporting the permit application was done properly 
by the Applicant.   
 
RESPONSE 2: 
As discussed in detail in Response 1 above, an air dispersion modeling was performed by the 
Applicant and submitted to support the permit application.  Air dispersion modeling is a 
commonly used and accepted technical tool to estimate off-property impacts of pollutants.  
When modeling is done for silica, the short-term impacts are based on PM4, but to add 
conservatism to the procedure, the Applicant assumed that all of PM10 was PM4.  Air dispersion 
modeling or an analogous method to determine protectiveness is required of all New Source 
Review (NSR) applications and is conducted to determine compliance with applicable state and 
federal standards.  Applicants are required to supply the modeling protocol, information, and 
results in a modeling report submitted either with the permit application or after the initial 
review when emission sources and emission limits, as documented in the draft Maximum 
Allowable Emissions Rate Table (MAERT), are established.  The modeling report is then audited 
by the TCEQ ADMT to ensure that the evaluation was conducted in a manner consistent with 
established EPA and TCEQ protocol, procedures, and requirements. 
 
As stated in the response above, the modeling procedures, methodology, predictions, and results 
submitted by the Applicant for this proposed plant were reviewed by the TCEQ ADMT and were 
determined to be acceptable. 
 
COMMENT 3:  Cumulative Emissions 
Commenters are concerned about the cumulative effects of emissions from the proposed plant, 
along with existing plants near Voca, Texas.  Commenters stated that the emissions from the 
proposed plant and the five existing plants in the area, along with the unique meteorology of the 
area, will cause PM emissions to become trapped for an unusually long time.  Commenters 
stated that a concentrated area of invasive mining, affecting the traditional “blow sands” of the 
area and undoing generations of erosion and degradation control, will increase the amount of 
PM. 
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RESPONSE 3: 
The Applicant followed appropriate modeling procedures by conducting a preliminary impacts 
determination.  The preliminary impacts determination consists of modeling new and increased 
emissions of criteria pollutants from the proposed plant and comparing the results to the 
applicable significant impact level (SIL) for each pollutant and averaging period.  If the 
predicted concentration equals or exceeds a SIL, significant receptors are used to define the area 
of impact (AOI).  The resulting predicted concentration is added to a background concentration 
for comparison to the applicable NAAQS. 
 
The predicated concentrations for the proposed sources were below the SILs for one-hour, 
three-hour, 24-hour, and annual SO2, annual NO2, 24-hour PM2.5, and one-hour and eight-hour 
CO; therefore, no further review was required, as discussed in Response 1.  The preliminary 
impacts determination indicated predicted concentrations greater than the SIL for 24-hour 
PM10 and one-hour NO2; therefore, the Applicant performed refined air dispersion modeling for 
these pollutants, as described in Response 1. 
 
In addition to the sources that were included in the modeling for 24-hour PM10 and one-hour 
NO2, the Applicant included a monitored background concentration to account for emissions 
from sources that are both manmade and natural.  Although there is no air monitor located in 
Mason County, conservative background concentrations were obtained by the Applicant for 
PM10 and NO2 from a monitor located in Travis County, as described in Response 1.   
 
COMMENT 4:  Stockpiles 
Commenters stated that the waste sand that is kept on site forms artificial mountains of sand, 
and that management of huge volumes of sand and the resulting “blow off” is a problem.   
 
RESPONSE 4: 
SC 15 of the draft permit prohibits stockpiles from exceeding 45 feet in height and requires that 
stockpiles to be sprayed with water upon detection of visible PM emissions to maintain 
compliance with all applicable TCEQ rules and regulations.   
 
In addition, the opacity limits required by New Source Performance Standards (NSPS) and the 
permit Special Conditions must be met.  The proposed and required controls are fully expected 
to accomplish the prescribed opacity limits.  In addition, the air dispersion modeling’s 
maximum predicted ground level concentrations meet all federal and state standards. 
 
COMMENT 5:  Emission Calculations and Controls 
Commenters requested that the TCEQ review its identification of proper and reliable emission 
factors and standards for PM at the proposed plant and clarify how the agency will map base 
levels for testing the emissions.  A commenter asked whether the proposed controls and control 
equipment are capable of meeting the performance characteristics and efficiencies as stated in 
the permit application.   
 
RESPONSE 5:   
The emission factors used to predict the emission rates from the identified sources at the 
proposed plant are the latest provided by the EPA in the Compilation of Air Pollution Emission 
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Factors, AP-42 Manual [The AP-42 Manual is available at 
http://www.epa.gov/ttn/chief/ap42/index.html.  The Applicant represented that BACT and best 
management practices will be implemented through specific control methodologies, such as the 
use of water sprays, partial enclosures, full enclosures, fabric filter baghouses, and maintenance 
of all in-plant roads, traffic areas, and active work areas.  The EPA’s most recent emission 
factors indicate that the use of wet suppression through water sprays, etc. can achieve over 90 
percent control, and some sprays could be as effective as an enclosure.  
 
The Applicant represented the controls proposed for use at the plant site as well as the predicted 
moisture content of the material.  The TCEQ permit reviewer analyzed the proposed emission 
factors and the control efficiencies represented in the application for accuracy and applicability, 
and found the factors to be acceptable.   
 
The Applicant’s emission control methods are commonly used and accepted by the TCEQ and 
EPA, and are sufficient to demonstrate compliance with applicable law.  The draft permit Special 
Conditions specify the controls represented by the Applicant.  The proposed and required 
controls are fully expected to accomplish the level of control required by BACT.  The ED found 
no basis to include any other specific requirements regarding measurement or monitoring. 
 
Given the relationship between throughput and emissions, plant operating parameters (i.e., 
plant throughput/production) are used to calculate emissions, and the draft permit requires 
recordkeeping of throughput on a daily, monthly, and annual basis in tons per hour, tons per 
month, and tons per year. 
 
COMMENT 6:  Air Monitoring 
 
A commenter asked whether the TCEQ has the technology to monitor for silica at the proposed 
plant, and whether this type of equipment is on location at plants that are currently in operation. 
 
RESPONSE 6: 
The TCEQ does not require continuous air monitoring for minor source air permits.  No site-
specific air monitors are required by the draft permit. As described in detail in the responses 
above, if the Applicant operates in accordance with the terms of the draft permit, adverse 
impacts to public health or welfare are not expected. 
 
COMMENT 7:  Enforcement of Permit Conditions 
Commenters stated that they question whether the draft permit for the proposed plant will 
ensure that the Applicant is required to meet all of its representations made in the permit 
application, as well as all applicable air regulations, including rules regarding nuisance.  
Commenters requested a plan by the agency for how inspections and testing will be required for 
the proposed plant in the future. 
 
Commenters expressed concern regarding the TCEQ’s oversight and enforcement of sand 
mining operations in their area and stated that their research regarding the TCEQ’s oversight 
and enforcement indicates very little actual concern with environmental quality.  These 
commenters stated that in almost 50 years of operation of similar nearby plants, the TCEQ and 



http://www.epa.gov/ttn/chief/ap42/index.html
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predecessor agencies appear to have only issued two citations.  These commenters stated that 
they find it unlikely that the low number of environmental citations is due to outstanding 
compliance records for the companies.  The commenters therefore conclude that the TCEQ will 
not protect their interests with this or future permitted sand mining operations. 
 
RESPONSE 7: 
Permit Special Conditions and a MAERT are created to establish requirements for the operation 
of the proposed plant based on the Applicant’s representations regarding the plant’s operations 
and emissions.  The permit conditions are developed such that a facility that is operated within 
the terms and conditions of the permit should be able to operate in compliance with standards 
outlined in the TCAA and applicable state and federal regulations.  In addition, all 
representations made by the Applicant become part of the permit and are enforceable. 
All facilities that receive an air quality permit authorization from the TCEQ must comply with 
the TCAA and all TCEQ rules and regulations, including 30 TAC § 101.4, which prohibits a 
person from creating or maintaining a condition of nuisance.  Specifically the rule states, “[n]o 
person shall discharge from any source whatsoever one or more air contaminants or 
combinations thereof, in such concentration and of such duration as are or may tend to be 
injurious to or to adversely affect human health or welfare, animal life, vegetation, or property, 
or as to interfere with the normal use and enjoyment of animal life, vegetation, or property.”  
Provided it is operated in compliance with the terms and conditions of its permit, the proposed 
facility can be operated without causing a nuisance problem. 
 
If the company operates within the terms and conditions of the permit, nuisance conditions are 
not expected.  There are a number of mechanisms by which the TCEQ monitors compliance with 
permits and state and federal regulations.  To the extent that personnel, time, and resources are 
available, the TCEQ does investigate facilities to ensure compliance with applicable rules and 
regulations.  Although specific to each site, investigations generally explore the entire operation 
of the plant to ensure compliance with permit conditions and all applicable laws and 
regulations.  The number of investigations scheduled may be increased if violations are found, 
repeated, or if a regulated entity is classified as an unsatisfactory performer. 
 
The TCEQ investigates all complaints.  TCEQ regional offices prioritize their responses to 
complaints based on the potential for adverse health effects associated with the alleged 
violation.  For example, a “priority one” case means serious health concerns exist and the case 
will be investigated immediately.  A “priority four” case, on the other hand, means no immediate 
health concerns exist; therefore, it will be investigated within 30 days.  Complaints may be 
addressed to the San Angelo Regional Office at 325- 655-9479, or the 24-hour toll-free 
Environmental Complaints Hotline at 1-888-777-3186. 
 
Violations are generally initially addressed through a notice of violation (NOV) letter allowing 
the operator a specified period of time within which to comply.  The violation is considered 
resolved upon timely corrective action.  If a violation is not timely corrected, is repeated, or 
causes an impact to the environment or neighboring properties, formal enforcement action will 
begin in accordance with the TCEQ Enforcement Initiation Criteria.  Administrative penalties 
are calculated using the TCEQ’s penalty policy, which takes into account the harm and severity 
of the violation.   
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Citizen-collected evidence may also be used in an enforcement action.  For details on gathering 
and reporting such evidence, see 30 TAC § 70.4, Enforcement Action Using Information 
Provided by Private Individual.  Under the citizen-collected evidence program, individuals can 
provide information on possible violations of environmental law.  The information, if gathered 
according to agency procedures or guidelines, can be used by the TCEQ to pursue enforcement.  
In this program, citizens can become involved and may eventually testify at a hearing or trial 
concerning the violation.  For additional information, see the TCEQ publication, “Do You Want 
to Report an Environmental Problem?  Do You Have Information or Evidence?”  This booklet is 
available in English and Spanish from the TCEQ Publications Office at 512-239-0028, and may 
be downloaded from the agency website http://www.tceq.texas.gov/publications/gi/gi-
278.html/view 
 
As discussed above, TCEQ regional inspectors conduct inspections at facilities, and the resulting 
inspection reports are public information.  NOVs are also public information.  Additionally, the 
public is able to track complaints on the TCEQ website by complaint tracking number, date, 
county, TCEQ Region, or Regulated Entity/Customer name or number.  A regulated entity’s 
compliance history is public information. 
 
During the technical review of the permit application, a compliance history review of the 
company and the site was conducted based on the criteria in 30 TAC Chapter 60.  The 
compliance history for the company and site was reviewed for the five-year period prior to the 
date the permit application was received by the ED.  The compliance history includes 
multimedia (air, water, and waste) compliance-related components for the site under review and 
is not limited to air-related issues.  These components include:  enforcement orders, consent 
decrees, court judgments, criminal convictions, chronic excessive emission events, 
investigations, NOVs, audits and violations disclosed under the Audit Act, environmental 
management systems, voluntary on-site compliance assessments, voluntary pollution reduction 
programs, and early compliance.  
 
Compliance history ratings are classified as following:    


High:  rating below 0.10 – complies with environmental regulations extremely well; 
Satisfactory:  rating 0.10 – 55.00 generally complies with environmental regulations; 
Unsatisfactory:  rating greater than 55.00 – fails to comply with a significant portion of 
the relevant environmental regulations 


 
Because this is a new site, the site does not have a rating, and it has a classification of 
“Unclassified.”  The company rating and classification, which is the multimedia average of the 
ratings for all sites the company owns, is rated as 0.00 and classified as “High.”  This rating 
takes into account all sites owned and operated by the company and reflects all violations that 
may have occurred at the separate facility locations.  
 



http://www.tceq.texas.gov/publications/gi/gi-278.html/view

http://www.tceq.texas.gov/publications/gi/gi-278.html/view
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COMMENT 8:  Statutory Basis for Permit 
Commenters questioned whether issuance of a permit for the proposed plant will contravene the 
intent of both the Federal and Texas Clean Air Act and whether the draft permit, if approved by 
the Commission, will comply with contested case process requirements set by the Legislature. 
 
RESPONSE 8: 
Air quality permit applications are evaluated to determine whether standards outlined in the 
TCAA and applicable state and federal rules and regulations are met.  As part of the permit 
evaluation process, the permit reviewer identifies all sources of air contaminants at the 
proposed plant, assures that the facility will be using BACT applicable for the sources and types 
of contaminants emitted, and assures that no adverse effects to public health, general welfare, or 
physical property are expected to result from a facility’s proposed emissions.  The TCEQ cannot 
deny a permit if the applicant demonstrates that all applicable statutes, rules, and regulations 
will be met.   
 
As mentioned previously, permit Special Conditions and a MAERT are created to establish 
requirements for the operation of the facility.  The permit conditions are developed so that a 
facility that is operated in compliance with standards outlined in the TCAA and applicable state 
and federal rules and regulations.  
 
The permit review process described and the public notice process for the proposed plant 
described in Response 20 meet the Commission’s rules in 30 TAC Chapter 39, Public Notice, 
and Chapter 55, Requests for Reconsideration and Contested Case Hearings; Public Comment.  
These rules comply with state contested case process requirements set by the Legislature.  
 
COMMENT 9:  Permit Application Unclear and Incomplete 
Commenters stated their belief that the permit application is unclear in many respects and does 
not contain all information necessary for administrative and technical completeness as required 
by the TCEQ’s rules.  The commenters outlined several areas in which they believe the 
application is deficient:  process description and equipment configuration, including controls 
and control equipment; complete listing of contaminants and emissions, including fugitives; 
complete BACT demonstration; complete modeling demonstration; appropriate opacity limits; 
complete health effects review; and prevention of air pollution and nuisance conditions.   
 
RESPONSE 9: 
Applications are reviewed for administrative completeness before they are published and made 
available to the public.  An administrative review verifies that: 







Executive Director’s Response to Public Comment 
FML Sand, LLC, Permit No. 97199 
Page 14 of 23 
 
 
• The correct application was submitted 
• An original signature is on the application form and the Core Data Form 
• The company name qualifies as a legal entity 
• The information is accurately recorded in the TCEQ’s Central Registry 
• The appropriate application fee was received 
• The mailing addresses for the company and the site are validated by the United States 


Postal Service 
• There are no delinquent fees owed by the company 


 
Additionally, the administrative reviewer completes the draft first notice package.  Once 
administratively complete, the initial application and the first notice package (Notice of Receipt 
of Application and Intent to Obtain Air Permit or NORI) are made available for public review. 
 
The air quality permit application is then evaluated with a technical review.  During technical 
review, the permit reviewer: 
• Ensures that the applicant has properly identified all sources of air contaminants at the 


proposed facility 
• Ensures that the facility has proposed appropriate controls and will be using at least 


BACT 
• Reviews emission calculations, performs a protectiveness review, and obtains a 


toxicology review if necessary 
 


If errors or omissions are found in the application, the permit reviewer sends the applicant a 
deficiency letter and provides a date by which corrections must be received.  If supplemental 
information is not received, the ED may suspend or void the application.  The review does not 
start over, but rather continues until all information is verified. 
 
One of the results from this review is the emissions that are calculated and tabulated in the draft 
permit as the MAERT.  The MAERT limits the quantity of emissions an applicant can emit into 
the atmosphere.  The emissions tabulated in the MAERT are also used as the input for the air 
dispersion modeling evaluation and the corresponding health effects review to determine 
whether any adverse effects to public health, welfare, or physical property are expected to result 
from a facility’s proposed emissions.  The draft permit also includes the operational 
representations that are documented as the draft Special Conditions and are the basis upon 
which the emissions were determined. 
 
Additionally, during the course of the technical review, the permit reviewer conducts an 
evaluation of the applicant’s compliance history and ensures that the public notification process 
is completed in accordance with TCEQ rules. 
 
The TCEQ received all information regarding this permit application necessary to proceed with 
the technical review.  The application was determined to be technically complete on June 12, 
2012.  As discussed previously in Response 1, the results of the air dispersion modeling were 
sent to the Toxicology Division for evaluation. 
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Comment 10:  PM2.5 Representation 
A commenter questioned the Applicant’s statement that “…it is assumed that all PM2.5 has been 
removed by the washing and drying process.”  The commenter stated that PM2.5 is widely known 
as causing serious illnesses, including silicosis, which is incurable, and that an assumption is not 
acceptable.  In regards to dryer calculations, the Applicant stated that the PM2.5 throughput is 
3,935 tons per year, with emissions of 1.38 tons per year.  The commenter asked how the PM2.5 
emissions are possible, if all PM2.5 emissions are removed by the washing and drying process, as 
previously stated.  
 
RESPONSE 10: 
The ED believes that the commenter misinterpreted the 3,935 (sic) figure.  This portion of the 
application contains emission calculations, including emissions from the dryer.  The emission 
factor for PM2.5 from the combustion of propane is listed along with the annual propane 
consumption of 3,934,000 gallons.  All of the PM2.5 is expected to be removed from the sand by 
washing prior to the dryer.  The PM2.5 emissions are generated by the combustion of propane, 
and as stated in Response 1, modeling demonstrated that predicted PM2.5 concentrations would 
be below the de minimis values for PM2.5 at the facility’s property line. 
 
COMMENT 11:  Special Conditions (SC) 5 and 6 
A commenter questioned the once quarterly visible emissions checks in SC 5, stating that the 
method by which the visible emissions are determined is so vague as to be unenforceable.  In 
addition, the commenter questioned the standard for plant operations at the time of the 
observations.  The commenter stated that the conditions at the time of observations should not 
be during normal operation, but should be the level of operations existing during the time in the 
previous quarter when the sum of hourly PM emissions from emission points S-1, SH-1, and 
Dryer-1 were the greatest.  The commenter questioned the visible emissions frequency 
requirement for baghouses in SC 6, stating that the conditions at the time of observations should 
not be during normal operation, but should be as they existed during the hour of maximum 
emissions from that baghouse in the previous quarter.   
 
RESPONSE 11: 
The requirement to check visible emissions quarterly is in addition to other visible emissions 
and opacity limitations of the draft permit which are in effect at all times.  The method for 
checking visible emissions in this permit condition is consistent with EPA Test Method 22, 
Fugitive Opacity, which determines the presence of visible emissions.  Visible emissions may not 
leave the property boundary under all operating conditions. 
 
COMMENT 12:  SC 7 
The commenter stated that the requirements of SC 7 should be clarified because the condition 
appears to require that periods of reportable quantity emissions need not meet the 7 percent or 
12 percent standard.  The commenter also stated that it appears that maintenance, startup, and 
shutdown (MSS) emissions need not meet this standard, and the condition does not clearly state 
what the hourly emission rate may be during MSS periods.  The commenter further stated that 
footnote (6) of the MAERT regarding MSS conflicts with SC 7. 
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RESPONSE 12: 
This plant is subject to the requirements of 40 CFR 60, Subpart OOO, Nonmetallic Mineral 
Processing Plants.  Special Condition 7 references the opacity limits required by this 
subpart.  Emissions during Maintenance, Startup, and Shutdown are included in the hourly 
emission rates in the draft MAERT.  These emissions are not expected to exceed the hourly 
emission rates on the draft MAERT and, thus, would not be in reportable quantities.  Therefore, 
there is no conflict between SC 7 and footnote 6.  
 
COMMENT 13:  SC 8 
A commenter asked how the hourly/annual throughput in SC 8 will be measured. 
 
RESPONSE 13: 
The applicant must keep records to demonstrate the amount of the throughputs specified in SC 
8.  According to TCEQ rule 30 TAC § 116.115(b)(2)(E), a permit holder is required to keep 
sufficient data to demonstrate compliance with the permit, including production records.  The 
draft permit includes SC 28B that reiterates this requirement. 
 
COMMENT 14:  SC 14 
A commenter asked what chemicals/concentrations may be used in SC 14. 
 
RESPONSE 14: 
In addition to water, the Applicant represented possible use of a calcium chloride solution on 
roads for dust suppression.  This aqueous solution would be used at a concentration of 0.27 to 
0.40 gallon per square yard of area covered.  
 
COMMENT 15:  SCs 18, 22, and 23 
A commenter stated that the sampling standards in SCs 18, 22, and 23 of the draft permit 
delegate to the TCEQ Regional Office decision-making that legally must occur as a result of the 
contested case hearing.  The commenter stated that SC 18 allows the TCEQ Regional Office to 
alter the sampling requirement for configuration of ports and platforms, rather than it being set 
at hearing; that SC 22 is similarly deficient; and that SC 23 allows for emissions testing to be 
waived at the discretion of the Central Office in Austin, rather than allowing sampling 
requirements to be set during the contested case hearing. 
 
RESPONSE 15: 
The TCEQ has the authority to request sampling as outlined in the permit special conditions. 
The ED has the authority to include provisions in the permit allowing for the ED and 
appropriately designated ED staff to waive certain requirements of the permit if an alternative 
method is acceptable to the ED. 
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COMMENT 16:  SC 27 
The commenter questioned whether SC 27 is correct in stating that local air control programs 
are given jurisdiction to “demonstrate compliance” or whether the condition should read 
“determine compliance.”  The commenter further stated that SC 27 should clarify that a county 
has the authority to request and receive records, including the hourly and annual throughput of 
the facility. 
 
RESPONSE 16: 
The intent of this special condition is to note that in addition to the TCEQ, a local air pollution 
program with jurisdiction from the TCEQ may view company records to determine compliance 
with the permit.  With the exception of Harris County Pollution Control Services Department, 
the TCEQ does not have jurisdiction to grant authority to a county to request and receive facility 
records. 
 
COMMENT 17:  Delay in Permitting/Environmental Impact Study 
Commenters asked that the TCEQ delay the permitting process and allow them at least 30 
additional days to continue their research regarding the impact that the sand mining operation 
and silica sand will have on people, livestock, wildlife, and the general air quality in their area.  
The commenters stated that a reasonable delay in the permitting decision will allow the citizens 
of Mason County the necessary time to develop additional information and documentation in 
support of objections to the proposed plant.  Commenters further stated that members of the 
community have heard a lot of information, not all correct, regarding the impact of sand mining, 
and that there is currently no one to answer their questions or calm their fears.  Therefore, 
neighbors need additional time to research the issues on their own. 
 
Commenters requested that an environmental impact study be conducted, so that the TCEQ and 
the public can understand the long-term effects of sand mines on air quality and all other 
environmental impacts of sand mining plants.  A commenter asked whether any studies have 
been conducted regarding the combined air emissions for all of the area’s sand mining plants.  
Another commenter suggested that the TCEQ study the sand mining plants that already exist in 
Voca, Texas to understand what effects the proposed plant might have on the area, and what 
additional tests or regulations might be needed before any further damage is inflicted on the 
environment.  A commenter suggested that weather instruments be installed and a two-year 
study carried out to obtain multiple data sets for each of the seasons. 
 
RESPONSE 17:   
The public comment period for air quality applications is governed by TCEQ rules, which specify 
that the public comment period begins on the date the Notice of Receipt of Application and 
Intent to Obtain Air Permit (NORI) is published and ends 30 days after the last publication of 
the Notice of Application and Preliminary Decision (NAPD).  For this application, the public 
comment period was from August 17, 2011 to April 13, 2013, 30 days after the publication of the 
NAPD.  Members of the public are encouraged to do research and provide written comments to 
the TCEQ during the public comment period.   
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The TCEQ does not have authority to request environmental impact studies for air quality 
permits or for consideration of sand mining in permit application reviews.  The permit 
application submitted by FML includes only sources that are related to the processing of sand 
that has been previously mined.  Environmental Assessments and Environmental Impact 
Statements (EIS) are a specific requirement for federal agencies under the National 
Environmental Policy Act (NEPA) [42 United States Code (USC) § 4332].  An Environmental 
Impact Study is not required for state actions such as this permit.  However, both the TCAA and 
the TCEQ rules provide for an extensive review of the application to ensure that emissions from 
the proposed plant will not violate the NAAQS and will not be expected to adversely affect 
human health or the environment.  This review, including the methodology used to determine 
compliance, is discussed in more detail in Response 1. 
 
COMMENT 18:  Public Notice 
A commenter asked why such short notice was given regarding the proposed plant, and where 
the notices were located, as required by law. 
 
RESPONSE 18: 
Public notice must be published in a newspaper of general circulation in the municipality in 
which the facility is located or proposed to be located or the municipality nearest to the location 
of the facility as required by 30 TAC § 39.603, Newspaper Notice.  For this proposed plant, the 
first public notice (Notice of Receipt of Application and Intent to Obtain Air Permit or NORI) 
was published on August 17, 2011, in the Mason County News.  The second public notice (Notice 
of Application and Preliminary Decision or NAPD) was published on March 13, 2013, in the 
Mason County News. 
  
In addition, 30 TAC § 39.604, Sign-Posting, requires that signs be placed, at the applicant’s 
expense, at the site of the existing or proposed facility.  The sign(s) must declare the filing of an 
application for a permit and state the manner in which the Commission may be contacted for 
further information.  The applicant must provide verification to the Commission that the sign- 
posting was conducted in accordance with TCEQ rules.  Each sign placed at the site must be 
located within ten feet of every property line paralleling a public highway, street, or road.  Signs 
must also be visible from the street and spaced at not more than 1,500-foot intervals.  A 
minimum of one sign, but no more than three signs are required along any property line 
paralleling a public highway, street, or road. 
 
For this proposed plant, the permit reviewer determined that FML complied with the TCEQ’s 
newspaper publication and sign-posting requirements. 
 
COMMENT 19:  Economic Impact 
Commenters expressed concern that emissions and operations from the proposed plant will 
affect their properties and the surrounding area, which could, in turn, affect their personal well-
being.  Several commenters stated that they lived in or retired to this part of Texas to minimize 
exposure to industrial pollutants. 
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Commenters stated that the proposed plant will have a negative impact on their livelihoods and 
property values; specifically, ranches, farms, and recreational businesses.  Commenters stated 
that further sand mining will forever change the landscape into a virtual wasteland, polluted and 
ruined, with no water or resources and with only massive holes in the ground.   
 
RESPONSE 19: 
The TCEQ’s jurisdiction is established by the Legislature and is limited to the issues set forth in 
statute.  Accordingly, the TCEQ does not have jurisdiction to consider effects on property values 
or economic impact when determining whether to approve or deny a permit application.   
 
COMMENT 20:  Location 
Commenters stated that in addition to the several existing sand mines in the area, several others 
are in the development stages, and this seems excessive.  A commenter questioned the need for 
the Applicant to locate a second sand mining plant in the area. 
 
RESPONSE 20: 
The TCEQ does not have jurisdiction to consider facility location choices made by an applicant 
when determining whether to approve or deny a permit application unless state law imposes 
specific distance limitations that are enforceable by the TCEQ.  Also, zoning and land use are 
beyond the authority of the TCEQ for consideration when reviewing air quality permit 
applications, and such issues should be directed to local officials.  Except under limited 
circumstances, which do not exist under this particular permit application, the issuance of a 
permit cannot be denied on the basis of the facility location. 
 
COMMENT 21:  Operating Hours 
Commenters expressed concern with the environmental impact that the proposed plant will 
cause by operating 24 hours a day, seven days a week.  
 
RESPONSE 21: 
The TCEQ does not have the authority to regulate the hours of operations of a facility or site if 
the permit application review demonstrates that all applicable federal and state regulations are 
met.  The review and evaluations described in previous responses have indicated that, while 
operating continuously, the emissions from the facility will not exceed the limits in the NAAQS 
and the TCAA.  
 
This facility will operate without causing a nuisance problem provided it is operated in 
compliance with the terms and conditions of its permit.  The effects of air emissions from this 
facility have been described in detail in previous responses.  No adverse effects on public health, 
welfare, or the environment are expected.  All facilities that receive an air quality permit 
authorization from the TCEQ must comply with the TCAA and all TCEQ rules and regulations, 
including 30 TAC § 101.4, which prohibits a person from creating or maintaining a condition of 
nuisance.  Specifically the rule states, “[n]o person shall discharge from any source whatsoever 
one or more air contaminants or combinations thereof, in such concentration and of such 
duration as are or may tend to be injurious to or to adversely affect human health or welfare, 
animal life, vegetation, or property, or as to interfere with the normal use and enjoyment of 
animal life, vegetation, or property.”   
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COMMENT 22:  Trucks/Traffic Hazard/Roads 
Commenters asked about the increased truck traffic that the proposed plant will generate.  
Commenters stated that additional traffic on already worn country roads will introduce new 
traffic hazards and safety issues, particularly if trucks do not adhere to all traffic laws.  
Commenters questioned how the roads in the area of the proposed plant can be kept properly 
maintained with the additional truck traffic.  Commenters also stated that many county roads 
are already in disrepair, and the additional heavy truck traffic from the proposed plant will only 
add to the problem. 
 
Commenters also expressed concern regarding the noise and pollution from increased diesel 
truck traffic and how that may affect people and animals in the area. 
 
RESPONSE 22: 
As discussed above, the TCEQ’s jurisdiction is established by the Legislature and is limited to 
the issues set forth in statute.  Accordingly, the TCEQ does not have jurisdiction to consider 
traffic, road safety, or road repair costs when determining whether to approve or deny a permit 
application.  Trucks are considered mobile sources, which are not regulated by the TCEQ.  
Moreover, the TCEQ is prohibited from regulating roads by TCAA § 382.003(6), which excludes 
roads from the definition of “facility.” 
 
Jurisdiction over traffic on public roads, including any load-bearing restrictions, and public 
safety including access, speed limits, and public roadway issues, are typically the responsibility 
of local, county, or other state agencies, such as the Texas Department of Transportation and the 
Texas Department of Public Safety.  An air quality permit does not authorize a violation of any 
road safety or load-bearing restrictions.  Concerns regarding roads should be addressed to 
appropriate state or local officials. 
 
COMMENT 23:  Water Use 
Commenters inquired about the amount of water that will be used at the proposed plant.  
Specifically, commenters are concerned about the effect of proposed water use on the Hickory 
Creek Aquifer and nearby watersheds, particularly in drought conditions.   
 
Commenters are also concerned that operations at the proposed plant will contaminate 
groundwater and surface water.  Commenters noted that the cumulative effect of the proposed 
plant, along with existing plants in Voca, will increase runoff from these sites.  Commenters 
questioned the possibility of surface water contamination of Katemcy Creek, as well as ponds 
and stock tanks for fish and livestock located on various individual properties.  Commenters 
stated that potential contamination could negatively affect crops, livestock, wildlife, and 
recreation in the area.  A commenter asked about the existence of a hydrological study for the 
proposed sand mining plant. 
 
RESPONSE 23: 
While the TCEQ is responsible for the environmental protection of all media (including water), 
the TCAA specifically addresses air-related issues.  This permit, if issued, will regulate the 
control and abatement of air emissions only, and therefore issues regarding water use are not 
within the purview of this permit review.  Accordingly, the scope of this air quality permit 
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application review does not include a specific water assessment or consideration of issues 
involving water quantity.  However, as described earlier, the secondary NAAQS are set to protect 
public welfare and the environment, and the proposed plant is expected to be in compliance 
with all NAAQS.   
 
Additionally, depending on the nature of the plant’s operations, the applicant may be required to 
apply for separate authorizations that regulate water quality or water usage.  It is the applicant’s 
responsibility to secure all authorizations necessary for operation of the proposed plant.  The 
issuance of an air quality permit does not negate the responsibility of an applicant to apply for 
any additionally required authorizations prior to operating a facility. 
 
The Applicant represented that a combination of water sprays, enclosures, and baghouses will 
be used to control emissions.  Accordingly, the permit conditions state that in compliance with 
BACT requirements, the water spray systems shall be operated as necessary to maintain 
compliance with the TCEQ rules and regulations, which include opacity requirements and 
visible fugitive emission limitations.  In addition, the enclosures and baghouses represented by 
the Applicant in the permit application must also be in place and operational at all times or the 
Applicant could potentially be in violation of the permit and subject to enforcement action. 
 
This permit does not authorize the discharge of pollution into a body of water.  Individuals are 
encouraged to report environmental concerns, including water quality issues, or suspected 
noncompliance with the terms of any permit or other environmental regulation by contacting 
the San Angelo Regional Office at 325- 655-9479, or by calling the 24-hour toll-free 
Environmental Complaints Hotline at 1-888-777-3186.  The TCEQ investigates all complaints 
received.  If the facility is found to be out of compliance with the terms and conditions of its 
permit, it will be subject to possible enforcement action. 
 
COMMENT 24:  Mining/Blasting/Land Reclamation Plan 
Several commenters expressed concern regarding blasting at the proposed plant and the 
potential damage to nearby historic sites, buildings, and residential structures.  Commenters 
expressed specific concern about Bethel Chapel and the Bethel Cemetery, the old Baptist 
Church, Peter’s Prairie School, and the Katemcy Park area.  A commenter noted that it is the 
Mason County Historical Commission’s obligation, as mandated by the State of Texas, to protect 
historical sites and structures and the means to sustain them. 
 
A commenter stated that the owners of existing sand mines have failed to reclaim the land after 
mining is complete, and that failing to reclaim the land after mining, processing, and storing 
results in air pollution from the entire mine. 
 
RESPONSE 24: 
Since mines and quarries are specifically excluded from the definition of “facility” in the TCAA § 
382.003(6), the TCEQ does not have jurisdiction to regulate mines, quarries, any associated 
blasting, or to require applicants to establish a plan for land reclamation.  Concerns regarding 
noise and vibrations should be directed to local officials. 
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Emissions of PM from the quarry, however, may not create a nuisance condition.  All facilities 
must comply with the TCAA and all TCEQ rules and regulations, including 30 TAC § 101.4, 
which prohibits a person from creating or maintaining a condition of nuisance.   
 
COMMENT 25:  Threatened or Endangered Species 
A commenter expressed concern regarding some specific flora in the granite hills located 
directly across from the proposed plant site that she believes are on the endangered species list.  
 
RESPONSE 25: 
Compliance with rules and regulations regarding endangered species is handled at the state level 
by the Texas Parks and Wildlife Department and at the federal level by the U.S. Fish and 
Wildlife Service.  It is incumbent upon the applicant to request and acquire any additional 
authorizations that may be required under state or federal law.  However, if operated in 
accordance with the requirements of the permit, adverse impacts from the proposed plant are 
not expected.  Additionally, the applicant must comply with 30 TAC § 101.4, which prohibits the 
discharge of contaminants that may be injurious to, or adversely affect, animal life. 
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CHANGES MADE IN RESPONSE TO COMMENT 


No changes to the draft permit have been made in response to public comment. 
 


Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E., Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services 
 
Robert Martinez, Division Director 
Environmental Law Division 
 
 
 
Becky Petty, Staff Attorney 
Environmental Law Division 
State Bar Number 24010306 
PO Box 13087, MC 173 
Austin, Texas 78711-3087 
(512) 239-1088 
 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
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