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Dear Executive Director;

Please be advised that Langley & Banack, Inc. represents Larry Votaw (P.O. Box 486,
Carrizo Springs, Texas 78834) who owns property immediately adjacent to and surrounding the
City of Asherton’s domestic wastewater treatment facility, Please accept this correspondence as
Mr. Votaw’s comments on this proposed project and Mr. Votaw’s request for a public meeting

and a contested case hearing,

Mr. Votaw’s property abuts the current wastewater treatment facility on the north, east
and south sides. Mr. Votaw also owns property to the immediate northeast of the facility.
Please see Exhibit “A” — Mr. Votaw's Property. Mr. Votaw has experienced numerous issues
with flooding and contamination arising from the current wastewater treatment facility as the
discharge flows onto his property., Mr. Votaw’s sister, Jackie Lynn Russell, who is located on
Mr. Votaw’s east boundary has also experienced similar problems, and she has requested to join
in this comment, request for a public meeting and request for a contested case hearing.

Mr. Votaw and Ms. Russell initially submitted their comments on or about July 9, 2013,
I have attached a copy of their original correspondence for your reference.

Mr. Votaw and Ms. Russell have continued to experience flooding of their property since
their last submitted comments. In fact, they are experiencing flooding on portions of their ranch
that had never flooded before. Based on the information I have been provided, I do not believe
that the discharged water flows through an “unnamed tributary” into El Moro Creek. The use of
the word “tributary” indicates that the water is flowing through a channel or depression to reach
El Moro Creek. However, the water is flowing from the discharge facility across flat land that is
gently sloping such that the water disburses and is not confined to any “tributary” whatsoever.
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Based on the latest discharge, the water is obstructing and flooding ranch roads. I have attached
a CD with photos and videos depicting the water crossing roads which had not been inundated
with water before. In addition, there had not been any rain that could have contributed to the
flooding when these photos were taken,

Mr, Votaw and Ms. Russell recently entered into an oil and gas lease with Eagle Ford
Minerals, LLC (EFM). The lease has a one (1) year primary term. EFM recently staked a
location on Mr. Votaw’s and Ms. Russell’s property and has already paid surface damages for
the pad site and the access road. The access road for which they have already paid surface
damages is underwater and impassible. The inundation of water will likely prevent the drilling
of an oil and gas well or result in a major build-up of the access road which would then damn up
the discharge water leading to other issues of drainage, erosion, and standing water.

Due to the flooding and contamination issues, Mr. Votaw filed suit against the City of
Asherton in 1993 in Larry Votaw v. The City of Asherton, Cause Number 93-0708053-CV in the
365" Judicial District Court in Dimmit County, Texas. Please see Exhibit “B” —Amended
Petition and Soil Analysis Report, That suit was ultimately dismissed in 2000, Please see
Exhibit “C” —Order of Dismissal. Mr. Votaw and the City of Asherton reached an agreement
whereby the existing wastewater treatment facility would be decommissioned and a new facility
would be put in place to address the issues raised in the lawsuit. The City of Asherton breached
the settlement agreement as they never constructed the new facility as set forth in the agreement.
Please see Exhibit “D"—Agreement.

Although the City of Asherton never complied with the settlement agreement entered into
with Mr. Votaw, the City proposed in 2006 that additional acreage be purchased from Mr. Votaw
in which a pivot irrigation system would be installed. Please see Exhibit “E” — Proposal from
Southwest Engineers to the City of Asherton. Mr. Votaw would have had the right to lease the
land back at a nominal fee and would operate the pivot irrigation system at the City’s expenses.
Again, the City failed to follow through with their agreement with Mr. Votaw.

Since first filing svit in 1993, Mr. Votaw has attempted get the City of Asherton to
comply with their permits and state laws regarding effluent discharge. Mr. Votaw has entered
into agreements for the City to construct new facilities and alternative methods of handling the
discharge; however, the City has never followed through with the agreements. All the while, Mr.
Votaw and Ms. Russell have had to deal with flooding and effluent discharge from the City’s
facility. Once again, the City is attempting to submit a new proposal to TCEQ.

Mr, Votaw has two (2) fresh water wells in the immediate vicinity of the discharge. Such
effluent discharge has the potential to contaminate the fresh water bearing sands. If the effluent
enters the fresh water bearing sands, such effluent material will have the potential to contaminate
various other water sources.

The effluent discharge affects ranching operations and makes roadways impassible.
Because of such conditions, property values are likely to be decreased.



The effluent discharge is also likely to have an adverse effect on the health and safety of
the property owners as well as their families, employees, and guests, The current level of
contamination is unknown as well as the adverse effects of exposure to such contamination.

Mr. Votaw also operates a deer breading program. The consumption of the effluent
discharge may have an adverse effect on the quality of the animals Mr. Votaw is raising as well
and the meat product after such animal is harvested. It is also unknown what effect on humans
may result if such animals are consumed.

Mr. Votaw has tried to work with the City of Asherton on numerous occasions to remedy
this situation. The best solution would be to install the pivot irrigations system so that the water
could be properly absorbed into the subsoil.

However, if such discharge continues to damage the surface of Mr. Votaw’s and Ms.
Russell’s property, it is likely that they will be left with no other option than litigation. For these
reasons, Mr. Votaw and Ms. Russell hereby protest the request to amend the permit.

Mr. Votaw and Ms. Russell respectfully request that this matter be set for a public
meeting and respectfully request a contested case hearing,.

If you should have any questions or require any additional information, please do not
hesitate to contact me.

Sincerely,
LANGLEY & BANACK, INC.

fett szt

Patrick J. Kelly

PIK/lp
Enclosures: As indicated.

cc: Kevin Reed Via E-Mail PDF
Kreed{@buffcoproduction.com
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Comments to City of Asherton’s Request to Amend their Permit and Request for a
Contested Case Hearing

Dear Executive Director;

Please be advised that Langley & Banack, Inc. represents Larry Votaw (P.O. Box 486,
Carrizo Springs, Texas 78834) who owns property immediately adjacent to and surrounding the
City of Asherton’s domestic wastewater treatment facility. Please accept this correspondence as
Mr, Votaw’s comments on this proposed project and Mr. Votaw’s request for a contested case
hearing, : :

Mr. Votaw’s property abuts the current wastewater treatment facility on the north, east
and south sides. Mr. Votaw also owns property to the immediate northeast of the facility.
Please see Exhibit "4 — Mr. Votaw's Property. Mr. Votaw has experienced numerous issues
with flooding and contamination arising from the current wastewater treatment facility as the
discharge flows onto his property. Mr. Votaw’s sister, Jackie Lynn Russell, who is located on
Mr. Votaw’s east boundary has also experienced similar problems.

Due to the tlooding and contamination issues, Mr. Votaw filed suit against the City of
Asherton in 1993 in.Larry Votaw v. The City of Asherton, Cause Number 93-0708053-CV in the
365" Judicial District Court in Dimmit County, Texas. Please see Exhibit “B” —Amended
Petition and Soil Analysis Report. That suit was ultimately dismissed in 2000. Please see
Exhibit “C” ~Order of Dismissal. Mr. Votaw and the City of Asherton reached an agreement
whereby the existing wastewater treatment facility would be decommissioned and a new facility
would be put in place to address the issues raised in the lawsuit. The City of Asherton breached
the settlement agreement as they never constructed the new facility as set forth in the agreement.
Please see Exhibit “D"—Agreement.
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Although the City of Asherton never complied with the settlement agreement entered into
with Mr. Votaw, the City proposed in 2006 that additional acreage be purchased from Mr. Votaw
in which a pivot irrigation system would be installed. Please see Exhibit “E” — Proposal Jfrom
Southwest Engineers to the City of Asherton. Mr Votaw would have had the right to lease the
land back at a nomina} fee and would operate the pivot irrigation system at the City’s expenses.
Again, the City failed to follow through with their agreement with Mr. Votaw.

Since first filing suit in 1993, Mr. Votaw has attempted get the City of Asherton to
comply with their permits and state laws regarding effluent discharge. Mr. Votaw has entered
into agreements for the City to construct new facilities and alternative methods of handling the
discharge; however, the City has never followed through with the agreements. All the while, Mr.
Votaw and Ms. Russell have had to deal with flooding and effluent discharge from the City’s
facility. Once again, the City is attempting to submit a new proposal to TCEQ.

The effluent discharge is contrary to what the City indicated in their application. The
discharge is not down an unnamed tributary to El Moro Creek. The discharge is across the
surface and subsurface of Mr. Votaw’s property and Ms. Russell’s property. Because of the
permeability of the surface, the water is quickly absorbed. However, the subsoil is impermeable
thus resulting in the discharge traveling just below the surface. Such characteristic makes the
surface appear solid when in fact the subsurface is soaked.

Mr. Votaw has two (2) fresh water wells in the immediate vicinity of the discharge. Such
effluent discharge has the potential to contaminate the fresh water bearing sands. If the effluent
enters the fresh water bearing sands, such effluent material will have the potential to contaminate
various other water sources.

The effluent discharge affects ranching operations and makes roadways impassible,
Because of such conditions property values are likely to be decreased.

The effluent discharge is also likely to have an adverse effect on the health and safety of
the property owners as well as their families, employees, and guests. The current level of
contamination is unknown as well as the adverse effects of exposure to such contamination.

Mr. Votaw also operates a deer breading program. The consumption of the effluent
discharge may have an adverse effect on the quality of the animals Mr. Votaw is raising as well
and the meat product after such animal is harvested. It is also unknown what effect on humans
may result if such animals are consumed.

Mr. Votaw has tried to work with the City of Asherton on numerous occasions to remedy
this situation. The best solution would be to install the pivot irrigations system so that the water
could be properly absorbed into the subsoil. ‘

However, if such discharge continues to damage the surface of Mr. Votaw’s and Ms.
Russell’s property, it is likely that they will be left with no other option than litigation. For these
reasons, Mr. Votaw and Ms. Russell hereby protest the request to amend the permit and
respectfully request a contested case hearing.



If you should have any questions or require any additional information, please do not
hesitate to contact me.

Sincerely,

A 'Langley&Baﬁack, Inc.

by, [AtATH

Patrick J. Kell)ﬂ

PIK

cc:  City of Asherton
P.O. Box 450
Asherton, Texas 78827

Robert H. Thonhoff

Thonhoff Consulting Engineers, Inc.

1301 Capital of Texas Hwy South, Suite A-236
Austin, Texas 78746
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LARRY VOTAW X IN THE DPBERICT -COURT_  Duuty
X
X 365TH JUDICIAL DISTRICT
VS. X
X
THE CITY OF ASHERTON X DIMMIT COUNTY,. TEXAS
A g
' & i
PLAINTIFF'S FIRST AMENDED PETITION <
= S
' &5 -3
TO THE HONORABLE JUDGE OF SAID COURT: o =
1w

COMES NOW, LARRY VOTAW, who.resides in Carrizo Sp;;ngé?
Dimmit County, Texas complaining of THE CITY OF ASHERTON, a
municipality situated in Dimmit County, Texas, and for cause of
action, would show the Court as follows:

v -

I.

THE CITY OF ASHERTON is hereinafter called "Defendant" and
may be served with process by serving its Mayor, SAM GALVAN, JR.,
at the Mayor's office in Asherton City Hall, 1001 West Carter
Street, Asherton, Dimmit County, Texas, in accordance with
Section 17.024, Texas Civil Practice and Remedies Code.

ITI.

Plaintiff is, and at all times mentioned and material +o
this action was, the owner in fee simple of approximately 1800
acres of land in Dimmit County, Texas in the Richard Gilliam
Survey No. 56. The real property currently affected by the
actions of Defendant can be more particularly described as the
Southeast gquarter of a 153 acre tract of land, more or less, out
of Abstract 71, less and except a ten (10) acre tract conveyed by
Jackson C. Votaw and Neva Votaw tc the City of Ashertcn in
Warranty Deed recorded in Volume 197, Page 540, Deed Records of
Dimmit County, Texas, and a seven (7) acre tract conveyed to
Plaintiff by the City of Asherton in Warranty Deed recorded in
Volume 197, Page 583, Deed Records of Dimmit County, Texas. The

- above described tract will hereinafter be referred to as "Plain-

tiff's Property". .
IrT.

Defendant is, and at all times mentioned and material to
this action was, the owner of certain real property upon which
Defendant operates a sewage treatment plant. Plaintiff's Prop-
erty is located adjacent to and north of the sewage treatment
plant. There exists as part of the operation of the sewage

EXHIBIT

npn
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VL
treatment plant a holding pond which contains municipal sludge
and waste, hereinafter.referre@ to as the "holding pond".

Iv.

The helding pond is not sealed properly, and as a result,
waste and chemicals from the pond leach into the soil on Plain-
tiff's adjacent tract. The pond was either improperly installed
without a liner, or alternatively, the liner was not properly
maintained and failed to contain the sledge and waste within the

pond.
V.

The waste and effluent discharge onto Plaintiff's Propexty
by the operations of Defendant contains, among other harmful
substances, an extremely high concentration of sodium, calcium,
magnesium, potassium and nitrate, factors affecting vegetation
growth. Due to the aforementioned high concentrations, Plain-
tiff's Property has been damaged in that the physical condition
of the property is such that water cannot penetrate the soil and
internal drainage is limited, thereby proximately causing the
inability of vegetation to grow oh Plaintiff's Property. The
aforesaid soil contamination has resulted in Plaintiff's Property
being devoid of vegetation. Defendant's.operating of the sewage
treatment facility with the holding. pond interferes with the use
and enjoyment of Plaintiff's Property. Further, the discharge of
sewage and municipal waste and pollution onto Plaintiff's Property
and the subsurface waters thereof is directly in violation of §
26.121, et. seq., of the Texas Water Quality Control Act for
which violation of law and the resulting damages to Plaintiff,
the Defendant is strictly liable.

VI.

Plaintiff alleges that it is unreasonable for Defendant to
operate a sewage treatment facility with a holding pond that
allows waste and chemicals to enter onto Plaintiff's Property.

No amount of care will eliminate the substantial interference
with the use and enjoyment that results from the holding pond as
it is currently designed. The discharge of the waste and chem~
icals onto Plaintiff's Property occurs under normal operating
conditions of the sewage treatment plant with its holding pond.
The nuisance does not result from any negligence of the Defen-
dant. Defendant has maintained the condition of the nolding pond
with full knowledge that the sewage and sludge is entering upon
.Plaintiff's Property. The nuisance is not permanent in character
and can be abated by enlarging and sealing the holding pond. The
damages caused by Defendant to Plaintiff's Property are temporary
in nature and can be repaired by replacing the eroded soil and
resodding the vegetation.

TR et S s e A R et e i g -




. XIII.

The conduct of the Defendant is the proximate cause of
temporary injuries to Plaintiff's Property. The reasonable and
necessary cost of repairing and restoring Plaintiff's Property to
the condition in which it was prior to the injury complained of
is $250,000.00. Plaintiff sues for temporary damages which is
the diminution of the fair market rental value of Plaintiff’'s
Property during the time the Plaintiff was injured by Defendant.

Future damage and interference could be avoided by the
sealing and enlargement of the holding pond which will prevent
future discharge and seepage of waste and sludge onto to Plain-
tiff's Property and thereby future contamination and erosion.

XIV.

Alternatively, there are permanent damages to Plaintiff's
Property proximately caused by Defendant which include a reduc-—
tion in market value of Plaintiff's Property and renders it
unmarketable, such damages far exceeding the minimum Jjurisdic-
tional limits of this Court in that the injuries to Plaintiff's
Property depend upon an intermittent event of discharge and some
injuries to Plaintiff's Property can be treated to reverse the
adverse effects thus far incurred. The discharge occurs in
normal weather conditions and normal operating conditions.

XV, &

As a direct and proximate result of Defendant’'s nuisance,
trespass, and statutory violations, as described above, Plaintiff
has suffered aggravation, frustration, anxiety, anger, and mental
anguish since the occurrences made the basis of this suit. In
particular, Plaintiff fears that his property will become a
complete wasteland upon which vegetation will be unable to grow
in the future. The injuries suffered by Plaintiff and damages
therefor far exceed the minimum jurisdictional limits of this
Court, for which Plaintiff sues.

XVI.

Defendant's conduct in knowingly permitting municipal waste
and sludge to be discharged upon Plaintiff's Property exhibits
the kind of willfulness, wantonness, and malice for which the law
allows the imposition of exemplary damages. In this regard,
Defendant's actions have resulted from actual conscious indiffer—
wiice to the rights of Plaintiff and Plaintiff hereby sues for
exemplary damages in an amount far in excess of the minimum
jurisdictional limits of this Court.
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WHEREFORE, Plaintiff requests that Defendant be cited to
appear and answer herein, and that on final hearlng, Plaintiff
have judgment for: _

1. Actual damages as plead for herein in a sum in excess
of the minimum jurisdictional limits of this Court,
with interest as provided by law.

2. Exemplary damages in a sum in excess of the minimum
jurisdictional limits of this Court.

= Temporary and permanent injunction against Defendant
enjoining Defendant, Defendant's agents, servants, and
employees from committing further interference with
Plaintiff's use and enjoyment of his property, trespass
upon Plaintiff's Property, and v1olatlon of the Texas
Health Code.

4. All costs of suit.

5. Such other and further zrelief at law or in equity to
which Plaintiff may be ]ustly entltled

Respectfully submitted,

KNOBLES & KLINGEMANN, INC.
109 West Gonzales Streaeet
Seguin, Texas 78155

(210) 379-9445

="

WILLIAM L. KNOBLES
State Bar No. 11615500
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and
foregoing Plaintiff's First Amended Petition has been sent to

Defendant's attorney of record, JAMES B. DAVIS, 310 East Nopal
Street, Carrizo Springsg, Texas 78834, by certified mail, return

rec& t requested no. '99 5535 , on this the G4 day
, 1893,

WILLIAM L. KNOBLES

WLK21/d77-11
WLK 91-5500 ‘
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GUIDE TO SOIL TEST REPORT
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TEXAS l?lbanVTTj de SOILrI, AR, drrc .
A Rout= 7, Box 213%
i EDINBURG, TEXAS 78539

SOIL-WATER-PLANT ANALYSIS

FM 1925, 3.5 Mi.w U.5.281
Phone 210 383-0739
Fax # 210 383-0730

ekl BN

J10IL ANALYSTIS REPORT
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2 .
LARRY VOTAW . CARRIZO SPRINE - SEWER PLANT 10/05/93
- B 3278-89

i

-h"i»

I0IL, STATUS — 7 Top soil & 5 subsoils samgﬂ s,

!r

‘lextures - Top soils are lighter mest te at: light-loamy with good internal
‘rainage, fair to low water holding capaﬂ;py and cation exchange capacity.
‘ubseils are heavier all test medium heavyf with slow dinternal drainage, high
rater holding capacity and high cation e xrhange ﬁapaﬁlt} or heavier,

'okal Soluble Salts - All are tests too high for crops -~ must have tresatment,
‘uhsoils are a little lower. Major salts is Sodium & Caleium.

wodium (high Na can interfere with nutrient uptake and should be managed for
eaching) - all tests high with most in Socluble (Hz20 Na) form which can leach
ith deep flushing and good internal drainage. After flushing, more soluble
alcium (HzO Ca) may be needed to convert more Sodium to the Soluble form so
t can alsn leach. Julfur, Promesnl, Calcium Nitrate, Gypsum - AND other
roducts can increase Soluble Calcium in the soil. .

i .
alcium - ALL tests show Calcium reserve ﬁ?o; Ca) levels are High, any form
£ Sulfur or acidification may be used tolsolubilize the calecium. The
alcium in the Gypsum is not needed in highly calcareous soils. Subsoils are
ower on #6 & 7. Free carbonates are highly variable.

s

agnesium - All test very high exc=pt #1 ?Top ig low soluble ??

x R
rganic Mattexr {(Humus fraction — slow relqase N at reasonably good levels is
e foundation of any goocd soil fertlllty- plant nutrition program. This
agt determines only the humic (well decomposed - available) portlon. - - = =
ll test very Low.

H - Ranges from glightly acid to very alkaline.
itrate - Top #7 & 6 are verv high - OTHERS mogtly Low.

hosphate - Ranges freom high #1 Top to vpry Low #6 Bottom - Tops are higher
svela, N

‘—_.:I;Z:'._

otash - Ranges from high #1-6-7 Tops to ;#1 tests very low a\ﬂllablllt\ -
geds good rates. :
#-
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SO0IL ANALYSIS REPORT

RECOMMENDATIONS

Organic Matter: levels indicate little decomposition to humus,
NITRATE: levels are highly variable. f
PHOSPHATE: levels are highly variable, f

POTASH: also range from high to low. = ;
SALTS: are mostly extremely high with much as Sodium & Calcium.
);!
if

t
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- EXHIBIT "C"

PHOTOGRAPH OF COUNTY MOTORGRADER ON CITY OF
ASHERTON WASTEWATER TREATMENT FACILITY,
JANUARY 16th, 1994




NO. 23:07-08053-CV

LARRY VOTAW IN THE DISTRICT COURT

§
§
V8. . § 365™ FUDICIAL DISTRICT
§
THE CITY OF ASHERTON § DIMMIT COUNTY, TEXAS
ORDER OF DISMISSAY

On April 14, 2000,' Plaintiff's Motion for Nonsuit the above action came on to be heard.
It appears to the Court that the Motion is well taken and should be granted,

IT IS, THEREFORE, ORDERED that the above action be and it is hereby dismissed
without prejudice to the parties right to reinstitute it; that it be removed from the docket of the
Court; and that all costs incurred be taxed as the parties have agreed, |

_ (L p
SIGNED this Zog{. day of f 2000, L E Q
' S = mo
o5 g2
L ~J etk
""’W.—-—— e :} o 00
JUDGE PRESIDING :;J K3 2;
— ¥
APPROVED:; . o T
KNOBLES & KLINGEMANN, INC. LAW OFFICE OF JAMES B. DAVIS
109 West Gonzales Strest 310 East Nopal Street
Seguin, Texas 78155 Carrizo Springs, Texas 78834
Telephone: (830) 379-9443 Telephone: (830) 876-3523
Facsimile: (830) 379-3714 Facsimile; (830) 876-5200
WILLIAM L. KNOBLES B.DAVIS
State Bar No, 11613500 Sta & Bar No. 05503000
Attorney for Plaintiff | Attorney for Defendant

_ |=| D FOR RE
C\91-5500.doc/dY 0’clack
WLK 91-5200

EXHIBIT AUG 3 Y 2000
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NO. 93-07-08053-CV

Crilr O ,f{,\ﬂﬁ rw_E“C[

LARRY VOTAW §  INTHEDISTRICT COURT

V8. § 365™ JUDICIAL DISTRICT

THE CITY OF ASHERTON § '~ DIMMIT COUNTY, TEXAS
AGREEMENT

This Agreement is entered into on this the Zq & day of Aﬂ Aol ,

1999, by and between LARRY VOTAW and THE CITY OF ASHERTON, TEXAS.

1.

Definitions.

For the purposes of this Agreement, the foilowing definitions shall apply:

1.1
1.2

1.3

14

L5

1.6

"Votaw" shall mean and include Larry Votaw, his heirs, successors.and assi gns,
"dsherion” shall mean the City of Asherton, Texas, its successors, agents and assigns,

The “Zawsuit" shall mean the pending lawsuit filed by Votaw against Asherton as styled
and nimbered above,

The "Old Facility” shall mean the now existing waste water treatment plan operated by
Asherton, including, but not limited to, 4 facultative pond, two (2) oxidation/acrobic
ponds, an out fall pipe into an unnamed tributary of El Moro Creek, and associated
appurtenances located in Dimmit County, Texas, and formerly under permit 11801-001
administered by the Texas Natural Resource Conservation Commission. The "Old
Facility" is described in a Deed dated May 27, 1982 from Jackson C. Votaw, et ux to the
City of Asherton, recorded in Volume 197, Page 550, Deed Records of Dimmit County,
Texas, which Deed describes 15 acres and is enclosed by a chain link fence. The "Old

_ Facility" is located adjacent to lands owned by Votaw.

The "New Facility" is a waste water treatment plant to be constructed on 2 51.377 acre
tract described in attached Exhibit "A" hereto, which tract is to be conveyed by Votaw to
Asherton by specially warranted deed in the form shown on Exhibit "A"
contemporaneously with the execution of this agreement.

The "Easement” shall mean the outflow easement from the New Facility granted by
Votaw to Asherton, in the form of Exhibit "B" hereto,

2. Purpose.

The purpose of this Agreement is to address operational issues concerning the Old Facility
pending the completion of the New Facility, to provide for an orderly termination of treatment of
municipal sewage at the Old Facility and to provide for the sale and exchange of certain property



by Votaw to Asherton for the construction of the New Facility. The lawsuit will be dismissed
without prejudice to refile and any applicable limitations will be tolled, however, presuming
that the above-stated purposes are accomplished, the causes of action as stated in the lawsnit will

be released.

3. Consideration.

3.1  The consideration for this Agreement includes the dismissal, without prejudice, of the
Lawsuit by Votaw, the covenants contained in this Agreement, and the following monies
to be paid to Votaw by Asherton in consideration for the damages to Votaw's lands from
the construction of the pipeline in the easement and for the execution of the deed for the

New Facility.

3.2 Upon execution of this Agreement by the partics, and of the Easement and Deed by
Votaw, and delivery of same to Asherton, Asherton shall pay Votaw the sum of
$50,000.00 for land described in Exhibit "A" attached hereto and incorporated herein and
outflow easement acquisition.

3.3 Inaddition, Asherton will convey by specially warranted deed the Old Facility to Votaw,
less and except approximately one and one-half (1-1/2) acres on its northwest side which
includes the old pump station and new lift pump ("Retained Acreage"). The
configuration of the Retained Acreage will be determined by survey commissioned by
Southwest Engineers, Inc. In addition, Asherton may retain, if necessary, an
underground easement along said Northwest boundary for a pipeline connecting the New -
Facility, such-easement and its location to be determined by survey commissioned by
Southwest Engineers, Inc. The deed from Asherton to Votaw of the Old Facility (less
and except the Retained ‘Acreage) will be hield in escrow as stated in Paragraph Four (4)
below,

3.4  Inaddition, Votaw will procure and deliver to Asherton the Easement over and across
Votaw's and/or adjacent lands owned by Jackie Votaw Russell for an underground
outflow pipe.

4. The Old Facility.

4.1  Asherton shall cease to operate the Old Facility when the New Facility is completed,
operational and permitted for operations, with the exception that Ashetton may continue
to use the pump station at the Old Facility on the Retained Acreage to force wastewater
and sewage to the New Facility. The Old Facility shall remain fenced during Asherton's
occupancy with a substantial chain link fence capable of keeping the Old Facility secure
from trespass by individuals and cattle,

4.2 The closure of the Old Facility shall be strictly in accordance with the applicable rules
and regnlations of the Texas Natural Resource Conservation Commission, and/or those of
other governmental agencies with jurisdiction thereof. However, any remediation of the
Old Facility shall be accomplished only from grant funds and not from the general funds
of Asherton. Asherton does agree to utilize any such grant funds dedicated for
remediation purposes to remediate the Old Facility. Votaw agrees not to corpel, by civil



4.3

4.4

4.5

4.6

action nor complaint filed with the Texas Natural Resource Conservation Commission,
remediation of the Old Facility by expenditure of tax revenue funds by Asherton, except
to the extent that funds for such closure and remediation are allocated, dedicated and
provided by grant.

Prior to its conveyance to Votaw and the delivery of the Deed, the Old Facility shall
never be used for a municipal or private dump or landfill, nor will it be used for disposal
of debris, trash, or toxic or hazardous substances, nor shall the Old Facility be used for a
Jjunk yard, storage of inoperable vehicles, shooting range, or for hunting or fishing, These
prohibitions of use shall constitute a use restriction on the Old Facility and be a covenant
running with the land until the escrowed Deed is delivered to Votaw in accordance with
4:5 below. -

It is understood that pending the construction of the New Facility, and its commencement
of operations, that the Old Facility will be used only to treat municipal sewage by the
City of Asherton through its collection system. . - _

The Deed from Asherton to Votaw of the Old Facility (less the Retained Acreage) shall
be held in escrow by Margie Dean, Elliott & Waldron Abstract Co., pending the closure
of the Old Facility and the construction and permitting of the New Facility, When the
New Facility is constructed and a permit issued for its operation, the Deed will be
delivered to Votaw, '

Operation of the Old Facility pending completion and permittin g of the New Facility
shall be in accord with the permits issued for same, however, it is understood that
Asherton may not be able to operate within permit effluent standards at all times. For

from the date of this agreement, Votaw agrees not to file a civil action nor
a corplaint with the Texas Natural Resource Congervation Commission concerning

operation of the Old Facility outside of effluent standards unless and until there is a
substantial deviation from such standards and permit requirements.

5. The New Facility.

5.1

5.2

5.3

5:4

The New Facility shall be completed and operated in accordance with the permits issued
for same and according to the laws of the State of Texas.

The New Facility shall be used solely for construction and operation of a sewage
treatment facility for the City of Asherton and appurtenant fianctions. The New Facility
shall not be used for hunting or fishing or other recreational uses.

Prior to construction of the improvements on the New Facility, Asherton agrees to fence
the 51.277 acre tract with an Eight foot (8') chain link or other deer proof fence as a
portion of funds granted for the New Facility and thereafier to maintain said fence to
keep game and livestock from crossing onto said 51.277 acre tract.

Asherton agrees to proceed diligently with the construction and permitting of the New
Facility as spon as grant funds are made available to Asherton.



5.5

6.1

6.2

6.3

6.4

If the New Facility is not built and/or permitted, and Asherton decides to sell such
facility, Votaw retains a First Right of Refusal to purchase said 51,277 acres back from
Asherton at the price and under the terms of any bona fide earnest morney confract
entered into by Asherton. Votaw will have ninety (9 0) days from receipt of a proposed
and bona fide earnest money contact to complete said purchase. If Votaw fails or refuses

Lo purchase the 51.277 acres, Asherton may sell same pursuant to said earnest meney

contract forever free and clear of the use restrictions stated in 5.2 above. If, however,
Asherton does not sell the 51.277 acres pursuant to said proposed earnest money contract,
and thereafter enters into a new or revised earnest money contractto sell the 51,277
acres, the First Right of Refusal shall survive and any new or revised earnest money
contract shall be resubmitted to Votaw.

Nounsuit,

The parties understand and agree that the claims asserted in the Lawsuit are disputed and
have setiled such disputes by compromise to avoid further litigation, presuming that the
New Facility is constructed and Permitted as set forth herein,

It is the intention of the parties that the claims brought in the Lawsuit will be ultimately
settled and released when (1) the New Facility is completed and a permit to operate same
is issued by the Texas Natural Resources Conservation Commission, or any successor
agency charged with issning permits for the construction and operation of a municipal
sewage treatment plant, and as a resuli, (2) Asherton ceases to use the Old Facility and
the escrowed Deed is delivered to Votaw. Rather than leave the Lawsuit pending, the
parties have agreed to dismiss same without prejudice to file, maintaining all causes of
action that each may have, The parties specifically agree that any applicable statute of
limitations which would otherwise bar the bringing and prosecution of any claims is

hereby tolled for fout (4) years from the date hereof. Asherton hereby agrees that it will

not assert as a defense any statute of limitations or laches as a bar to such lawsuit when or
if same is refiled, if refiled during the tolling period.

By the execution of this Agreement, the parties hereto do not release any of the claims
brought in the Lawsuit. ‘When the Escrowed Deed is delivered to Votaw, Votaw will
deliver to Asherton a release of the claims stated in the Lawsuit,

The parties hereto mutually and simultaneously anthorize and direct their respective
attorneys to execute and deliver for entry into the records of the Court such instruments
as may be necessary to obtain dismissal of the Lawsuit without prejudice to the rights of
all parties as herein stated, taxing the costs of such litigation to the party who incurred
same.

Miscellaneous.

7.1

7.2

Words of any gender used in this agreement shall be held and construed to include any
other gender, and words in the singular number shall be held to include the plural, unless
the context otherwise requires.

This agreement shall be construed under and in accordance with the laws of the State of



7.3

7.4

7.5

7.6

7.7

7.8

79

7.10

7.11

Texas, and all obligations of the parties created hereunder are performable in Dimmit
County, Texas.

In case any one or more of the provisions contained in this agreement shall for any reason
be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality,

or unenforceability shall not affect any other provision hereof and this agreement shall be
construed as if such invalid, illegal, or unenforceable provision had never been contained -
herein,

No amendment, modification, or alteration of the terms hereof shall be binding unless the
same be in writing, dated subsequent to the date hereof and duly executed by the parties
hereto,

This agreement constitutes the sole and only agreement of the parties hereto and
supersedes any prior understandings or written or oral agreentents between the parties
respecting the within subject matter.

All notices provided to be given under this agreement shall be given by certified mail or
registered mail, addressed to.the proper party, at the following address:

Larry Votaw City of Asherton
£.0, Box 486 P.0. Box 450
Carrizo Springs, Texas 78834 Asherton, Texas 78827

The word person herein shall be defined in accordance with the Uniform Commercial

- Code as enacted and amended in the State of Texas.

If there be more than one person named herein and such persons comprise collectively
one party to this agreement, the obligations hereunder imposed upon such party shall be
joint and several. If there be a gnarantor of such party's obli gations hereunder, the
obligations hereunder imposed upon such party shall be the joint and several obligations
of such party and such guarantor and the remaining party need not first proceed against
such party hereunder before proceeding against such guarantor, nor shall atry such
guarantor be released from its guaranty for any reason whatsoever, including without
limitation, in case of any amendments hereto, waivers hereof or failure to give such
guarantor any notices hereunder,

The rights and remedies provided by this agreement are cumulative and the use of any
one right or remedy by cither patty shall not preclude or waive its right to nse any or alf
other remedies. Said rights and remedies are given in addition to any other rights the
parties may have by law, statute, ordinance, or otherwise.

No waiver by the parties hereto of any default or breach of any term, condition, or
covenant of this agreement shall be deemed to be waiver of any other breach of the same
or any other term, condition, or covenant contained herein,

In the event either party breaches any of the terms of this agreement whereby the party
not in default employs attorneys to protect or enforce its rights herevnder and prevails,
then the defaulting party agrees topay the other party reasonable.attorneys' fecs so



incurred by such other party.

7.12  Neither party shall be required to perform any term, condition, or covenant in this
agreement so long as such performance is delayed or prevented by force majeure, which
shall mean acts of God, strikes, lockouts, material or 1sbor restrictions by any

_ Bovernmental authority, civil riot, floods, and any other cause not reasonably within the
contro of either party and which by the exescise of due diligence either party is unable,
wholly or in part, to prevent or overcome. :

7.13  Time is of the essence of this agreement,

YOTAW:

ASHERTON:
THE CITY OF ASHERTON

Byrggx&.. ) At /. . | :

Its \WA u-\\ ™

STATE OF TEXAS §
COUNTY OF DIMMIT §
This instrument was acknowledged before me by LARRY VOTAW on the f 5/ day

of i , 2000.

Notary Public, State of Texas

Ry
4 i)
ANy Fugly,

K o J,:’
47 A " WILLIAM L. KNCOBLES
2B ?“g? + Mhatary Public, State of Toxs

N F My Commisslon Exgiras 11-25-2001

%] ‘,‘-v..«w iy
S, Lty
\“\a'm 1




STATE OF TEXAS §

COUNTY OF DIMMIT §

This instrument was acknowledged before me by '\QA A Gu m‘ Viun, m(

Meaveor  ofthe CITY OF ASHERTON, on behalf of the CITY OF
ASHERTON onthe __ 2 9 #h dayof _ Mol 2000,
& SRR TN T g y . -l _
b iy tenon o, oo o‘éc:é’? o C. @z Pt
Na g é:mt;;fp!m; § ‘Notary Public, State of Texas
Comm. Crp, 9-15-2002 ).

91-5500.doe/29-35
WILK 91-5500
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T COUNTY OF DIMMIT §

LARRY VOTAW TQ THE CITY OF ASHERTON
IRPECLAL WARRANTY DEED

THE STATE OF TEXAB § ’
§ KNOW ALL MEN BY THESE PRESENTS:

That LARRY VOTAW, joined pro forma by JUDY VOTAW, herelnaf~

' ter called Grantor, whether one or more, of the County of Dim-

mil, and State of Tekas, Ffor -and in conglderation of the sum of
TEN AND NO/100 DOLLARS ($10.00) and other valuable consideration
to the undersigned paid by the Grantee herein named, the receipt
of which is hereby acknowledged, has GRANTED, SOLD AND CONVEYED,
and by these presents does GRANT, SELL AND CONVEY unto THE CITY
OF ASHERTON, herainabove and heresinafter called Grantee, whether
one or more, of P.0, Box 450, Aasherton, Texas ‘78827, .all of the
following described real property in Dlmmit County, Texas,
ko-wit;

. A 51.377 acre tract of land situated in Dimmit County,
Texas beindg a portion of those tracts conveyed to Larry Vo-
taw by Deeds of record in Volume 237, Page 588 and Volume
238, Page 279 of the Deed Records of Dimmit County, Texas;
said 51.377 acres being more particularly described by
mebas and bounds on attached Exhibik war hereto.

LESS AND EXCEPT, and thers is heveby reserved unto Grantoz,
his heirs and assigng forever, all of the oil, gas and other
minerals in, and ground water, on, under, and that may be pro-
duced from the aforesald property, however, Grantox, for him-
aelf, his heirs and assigng, does hereby waive the right to use

.the surface of rhe aforesaid property for drilling, exploration

or other gurface operations associated with the ©il, gas and
other minerals and groundwater reserved herein and Grantee shall
have the right to drill water wells and produce groundwabter from
the aforesmaid tract which wells produce lesas than 25,000 gallons
per day.

TO HAVE AND TO HOLD the above descrlbed premises, together
with all and singular the rights and appurtenances thereto in
anywise belonging, unto the said Grantee, Granteets heirs, as-
signs, and/or successacrs forever; and Grantor does hereby bind
Grantor, Grantor's heirs, executors, administratora, successors,
and/or assigna to WARRANT AND FOREVER DEFEND all and singulax
the said premises unto the sald Grantee, Grantee's heirsg, ag-
aigna, and/or successors againat every person whomgoever law-
fully claiming or to claim the same or any part. thereof.

This conveyance is made and accepted subject to any ?iaible

or apparant roadways or easements over or across bthe subject

property, and subject to any and all conditions, easementg, ra-
atrictions, and reservations, if any, appearing of racord relat-
ing to the above descrlbad property,

"This conveyance la made on an "A3 IS8, "WHERE IS5 and "WITH
ALL FAULTSY basis, Granktee acknowledges that it is nobt relying
upon any represenkation, gtatement or other assertion with re-
spect Lo the Property condition, but is relying upon its exami-
naclon of the Property. BExeept for the warranty of title ex-
predaly made herein, Grantor has not made, and does not maks any
reoresentatbions. warranties or covenants of any kind or charac-



ter whatsoever, whether express or implied, with respect to the
quality or condition of the Property conveyed herein {including,
but not limited to, improvements, Ffurniture, Ffixtures and appli-
ances) ("the Property"), the suitability of the Property fox ary -
and all activities and uses which Grantee may conduct thereon,
or of the HABITABILITY, MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, OR ANY OTHER EXPRESS OR IMPLIED WARRANTIES .
FURTHER, GRANTOR DISCLAIMS ANY WARRANTIES OR REPRESENTATIONS
CONCERNING DESIGN, ‘QUALITY, LAYOUT, FOOTAGE, PHYSICAL CONDITION,
OPERATION, COMPLIANCE WITH SPECIFICATION, ABSENCE OF LATENT
DEFECTS, OR COMPLIANCE WITH LAWS AND REGULATIONS ({INCLUDING,
WITHOUT LIMITATION, THOSE RELATING TC. HEALTH, SAFETY AND THE
ENVIRONMENT)OR ANY OTHER MATTER AFFECTING OR RELATED TCO THE
PROPERTY. GRANTHEE HERERY FURTHER ACKNOWLEDGES THAT GRANTOR HAS
_NOT MADE, DCES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY .
WARRANTIES AS TO WATER, SOIL OR GEQLOGY OF THE .SUBJECT PROPERTY
AND AS TO INCOME TO BE DERIVED FROM THE SUBJECT PROPERTY.
WITHOUT LIMITING THE FOREGOING, GRANTOR DOES NOT AND HAS NOT
MADE ANY WARRANTIES REGARDING THE PRESENCE OR ABSENCE OF ANY
HAZARDOUS SUBSTANCES (as hereinafter defined) ON, UNDER OR ABOUT
THE SUBJECT PROPERTY QR THE COMPLIANCE OR NON-COMPLIANCE OF THE
SUBJECT PROPERTY WITH THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION AND LIABILITY ACT, THE SUPERFUND AMENDMENT AND
REAUTHORIZATION ACT, THE RESOURCE CONSERVATION RECOVERY ACT, THE
FEDERAL WATER POLLUTION CONTROL ACT, 'THE FEDERAL ENVIRONMENTAL
PESTICIDES ACT, THE CLEAN WATER ACT, THE CLEAN AIR ACT, THE
TEXAS NATURAL RESOURCES CODE, THE TEXAS WATER CODE, THE SPILL
PREVENTION AND CONTROL ACT, ANY SO~CALLED}FEDERA£, STATE QR
LOCAL "SUPERFUND" OR "SUPERLIEND STATUTE, OR ANY OTHER STATUTE,
LAW, ORDINANCE, CODE, RULE, REGULATION, ORDER OR DECRES
REGULATING, RELATING TO OR IMPOSING LIABILITY (INCLUDING STRICT
LIABILITY) OR STANDARDS OF CONDUCT CONCERNING ANY HAZARDOUS T
SUBSTANCES {collectively, the "Hazardous Substance Lawa"). FPor
purposes of this Contract, .the term 'HAZARDOUSY and TOXIC
SUBSTANCES" shall mean and include those elements or ccmpounds
which are contained on the list of HAZARDOUS SUBSTANCES adapted
by the United States Enviroumental Protection Agency and the
lisk .of toxic pollutancs designated by Congress or the Environ-
wental Protecktion Agency or under any Hazardous Substance Laws.
GRANTEE HEREBY FURTHER ACKNOWLEDGES AND AGREES THAT GRANTEE IS
RELYING SOLELY UPON THE INSPECTION, EXAMINATION, AND EVALUATION
OF THE SUBJECT PROPERTY BY GRANTEE. GRANTEE ACKNOWLEDGES THAT
GRANTEE HAS INSPECTED THE SUBJECT PROPERTY AND ACCEPTS THE
SUBJECT PROPERTY "AS IS", "WHERE IS AND “WITH ALL FAULTS".

This Deed 1s subject to the terms and conditions of a Seb-
tlement Agreement of even date herewith by and between the par-
ties hereto.

9

EXECUTED thia day of , 2000.

LARRY VOTAW



STATE OF TEXAS §
COUNTY OF DIMMIT §

This instrument was acknowledged before me by LARRY' VOTAW
on , 2000,

' : Notary Public, State of Texas
. C : : Notary's Name printed:.

My Commission expires:

90-4149 . doq/f11~11
WLK 90-4149



51,377 ACRES EXI'IIBIT “A” 89-001.D0C (PTR)

- DIMMIT CQURTY, TEXAS 14 APRIL, 1998
VOTAW TRACTS :

DESCRIPTION

OF A 51,377 ACRE TRACT OF LAND SITUATED IN DIMMIT COUNTY, TEXAS
BEING A PORTION OF THOSE TRACTS CONVEYED TO LARRY VOTAW BY DEEDS
. OF RECORD IN VOLUME 237, PAGE 588 AND VOLUME 238, PAGE 279 OF

- THE DEED RECORDS OF DIMMIT COUNTY, TEXAS; SAID 51,377 ACRES.
BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS
FOLLOWS: ‘ '

BEGINNING at a point in the southeasterly line of a 40 county
road, same being the northwesterly lipne of said Votaw tract
(Vol. 238, Pg. 279} for the westernmost corner hereof, and from
which an 8' steel fence post found for the westermnmost corner of
sald Votaw tract (Vol. 238, Pg. 279) bears 855°13/41"W, a '
distance of 1051.15 feet;

THE&CE('aang the southeastarly line of saild 40’ 'county road,
same being the northwesterly line of said Votaw tract (Vol. 2138,
Pg. 279}, the following six (6) courses and distances

1} N55°13'48"E, a distance of 693.98 feet to an angle point;
2) 538°23'12"8, a distance of 59,26 feet fo an angle point;

3) ¥58"53'11'R, a distance of 170.02 feet to an angle polnt;

4)  N24°12'29"W, a distance of 40.49 feet to an ‘angle point;

5) 7 N14°37'21"E, a distance of 46.37 feet to am anglé point; =

6) N55°13'48"E, a distance of 339.98 feet to a point for the
northernmost corner hereof;

- THENCE, §35°03'507E, leaving the southeasterly line of said 40’
county road, over and across said Votaw tract {Vol. 238,

Pg. 279), passing-at a distarice of 924.65 feet a wooden Ffence
post found in the southeasterly line of sald Votaw tract

(Vol. 238, Pg. 279), same being the westernmost corner of that
tract conveyed to Larry Votaw by deed of record in Voluma 2532,
Page 31% of sald Deed Records, and continuing for a tokal
distance of 1B00.00 feet to a point Ffor the easternmost corner
hereof;

THENCE, $55°13/487W, leaving the westerly line of saild Votaw
tract (Vol. 252, Pg. 319) over and across said Vokaw tract
(Vel. 237, Pyg. 588), a distance of 1250.00 feal to a point for
the southernmost cormer hereof;
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THENCE, N33°05'50”W,, continuing over and across said Votaw tract
{Vol. 237, Pg. 588), passing at a distance of 973.85 faet the -
common line of sald Votaw tracts, and from which polnt an 8¢
——8teel fence post--feund for the southernmost corner of said Votaw -
tract (Vol. 238, Pg. 279} bears S55°09'41%W, a distanca of
1086.43 feet, and continuing for a total distance of 1800.00
faet to the POINT OF BEGINNING, containing an area of 51,377
acres. of land, mere or less, within these metes and bounds.

I, PAUL T. ROSS, A REGISTERED PROFESSIONAL LAND SURVEYOR, DO
HERERY CERTIFY THAT THE PROPERTY DESCRIBED HEREIN WAS DETERMINED
BY A SURVEY MADE ON THE GROUND UNDER MY DIRECTION AND
SUPERVISION. A BOUNDARY SURVEY WAS PREPARED TO ACCOMPANY THIS

DESCRI?TION
%/7/ e 4 30297

PAUL T. ROSS .. DATRE
R.P.L.S5 #5158
STATE OF TEXARS




- EXHIBIT B

JACKIE YOTAW RUSSELL and LARRY VOTAW TQ THE CITY OF ASHERTON
RIGHT OF WAY AGREEMENT
STATE OF TEXAS §

§ KNOW ALL MENBY THESE PRESENTS:
COUNTY OF DIMMIT § :

" Titat ifie undesigned (heteinafier called "Grantor”, whether one or more) for & good &

. valuable consideration, the receipt and suffigiency of which are hereby acknowledged, do hereby

GRANT, BARGAIN and CONVEY unto THE CITY OF ASHERTON, whose address is P.O.
Box 450, Asherton, Texus 78827, its successors and assigns (hereinafter called "Grantee"), the
right to construet, lay, inspect, maintain, repair, operale and remove one (1) pipeline only, being
Nine inches (9") in outside diameler for the tranaportation of waste waier and municipal sewage
from its collection system to Graniee's waste water trentment plant; under the following de-
sctibed lands of Grantor, located in Dimmit County, Texas, to-wil:

The legal description of said right-of-way and easement granted herein is attached hereto
ag Bxhibit "A", :

The praperty described in Exhibit "A", attached hereto and made a part hereof, is 8 Fif-
teen foot (157) permanént easernent and right-of-way (subject to termination by abandonment as
set_forth below); and a Ten fool (10') temporary workspace easernent as depicled on attached Ex-

- hibit "B" hereto, The Ten foot (10"} temporary workspace easement shall expire when construc-
* tion of the Pipeline is comploted, or ten (10) years from the date heteof, whichever first occurs,

“The Grantee shall have the right of ingress and egress over.and across said righit-of-way
and easement, and js limlted to reasonable times and places for the canrying out the inlent of the

- righta granted hereby to Grantee, the right to inspecl, patrol, maintain, and replace the pipeline,

and the right from time to time to cut and remove trees, underbrush and other obstructions that
may injure said pipeline and appurtenances or interfore with the operation and maintenance
thereof, excopt for crops and improved or native grasses. Grantor shall reasonably designate the

- gates and roads o be used to access the-casement. However, after construction of the pipeline,

‘Grantee, its agenis and reptesentatives shall entor said righl-of-way only alter 24 hours notice to
and accompaniment by Grantor, excepl in cases of bona fide emergency. Ifafler such notice,
Grantor does not make himself avajlable to accompany Grantee, Grantee may citer the casement
to eifect repairs and maintenance. Ifeniry is made by reason of enfergency, Gr mltes shatl notify
Grantor of the enfry within wenty-four (24) hours, .

Grantee will not (lamage or remove large irees, except as ls necessaty to install the Pipe-
fine. This grant does not permit Grantee to install any surface facilities of any nature on Gran-
tor's lands, except for pipeline markers. :

No fences are to be cut without the express written consent of Grastor. IMany fence is cut
with such consent, the fence shall first be braced with minimum four and one-half inch (4-1/2")
heavy wall pipe braces imbedded in cement a minimum of Fve feet (57, configured in necor-
dance with Farm Service Agency recommendations, go as to prevent sagging of the wire. While
such fence is down or cuf, Grantee shall maisntain a guard or watchman et such opening lo pre-
vent cattle from escaping or mixing into other pastures, All fences which are cut by Grantee
shall be restored to a good, or beltar condition as before. A fifteen-fool (15') metal gate will be
Installed at any fence crossing snd will be kept locked at all times.

Grantes is strictly linble to Grantor for all damages (o Grantot's property and livesteck
caused by Graviee, its agents, employees, and conttactors, or by the operation of the pipeline and
appurtenant facililies, :

Ginutor, Grantor's heirs, successors and assigns reserve the right to fully use and enjoy
the surface of the said right-of-way and easement hereinabove described, however, Grantor shail -
not place any building or structuve on the permanent easement,

The top of Gratitee's pipeline and-underground fittings and/or underground appurtenant
facilities in the right-of-way will be buried and shall be maintained butied at least thirty-six
inches (36") below the ground so that it will net interfere with the use of said properly.



Granteo shall backiill the ditch into which the plpe is placed at intervals of every one
thousand fect (1,000) at least fifty feet (50') in width so 49 to permit cattle md vehicles to move
across the easement right-of-way during construction of the pipeline. Once Granlee begins con-
striction of the pipeline, Grantee shall prosecute said construction with diligence so that any
ditch opened by Grantee for the laying of the pipeline shall be closed, backfilled and Jevelad
within fifteen (15) days fom the opening of ssid ditch, subject to force majeure.

_ If any livestock or wildlife ate killed during the construction, maintenance, operatioh or
removal of the pipeline by any of Grantee's agents, servants, employees, or olher person who
enters the land in furlherance of Grantee's business, or if livestock ot wildlife are unlawfully iri-
juted in any mantier including injury resulting from the dilch into which the pipe is placed, the
Grantor shall be reimbiwrsed by Grantee the fair markot value of the loss of the killed or injured
animal.. Durixg construction, and if cattle are present on the property, Grantee shall crect tempo-
raty barriets or fences or electtio fentces, to prevent cattle from entering the ditch.

Within fifteen (15) days after construction of thé pipeline is completed, and after any ac-
livities, including but not limited to, repairing, maintaining, or removing the plpeline, which
distirb the surface of the right-of-way, Grantee will:

i digc and seed lhé eassment right-of-way with buffel grass; and

2, fill ahd gtade the right-of-way 0 as lo restore the same to its original level as
neatly as pogsible,

In regard to construction, maintenance, repair or removal of the pipeline and restoration
of the surface thereto, Grantee shall employ dounble ditching, Grantee agrees to first remove the
topsoll of the affected area and place.same in one Jocation and-then remove the subsoil and place
it at a separate location. Grantee the agrecs to replace the subsoil firet and then replace the top-
soil last immediately thereafter,

3. build and maintain such water diversion terraces as are required to Grautor's rea-
sonable satisfaction to prevent soil erosion dn the easement right-of-way and
Grantee agreed {6 employ such other means as are necessary to provend efosion on
the easement ocedsioned by its use and operation of same and as are nocessary to
reagonably control the drainage of water seross and along the ensement;

4, remove from the premises all broken or discarded material, machinery, spent
welding rods, trash, or debris left from Grantee's aclivities and maintain right-of-
way clean of sime at all times, Under no circumstances will Grantee be allowed
to bury debris, trash or forefgn materials of any kind on any of Grantor’s lands;

5. - rake up and bun {or, at Grantee's option, chip and spread) all brush removed from
the right-of-way and bury nll rock located in or shoveled out of the tight-of-way,
If conditions do not penmit brush to be burned, then Graitee will chip or remove
all brush removed {rom the right-of-way.

6. pland ot sprig the easement right-of-way with buff‘el:gmss seed;

7. Should Grantee cross any roads of Grantor with the pipeline, Grantee will install
pravel, road base, or caliche over said crogsing, compacting same so that such
crosging does fiot subside, If the crossing subsides, Grantee will fill such crossing
to grade with gravel, road base, or caliche so that same remains passable by ordi-
bary passenger vehicle, '

Grantee further agrees lo mow sald right-of-way at least twice a year, Grautee agrees (o
maintain and repair any damage done to Grantor's roads, culverts, fences, gates and cattle gnards
by Grantee, within a reagonable period of time (not o exceed fifteen (15) days from each occur-
rence), Grantee shall be liable for any commingling of livestock resulting Romn Grantee's use of
such right-of-way,

The consideration paid to Grantor at the time this ensement is execuled includes full and
final payment for any and all damages to growing crops, pasturnge, limber (irees or brush),
fences, buildings or other improvernents of Grantor located on the easement (but not on Granter's
ather lands) which result fiom the sxercise of the rights granted during Initial construction, but



subjcct to remediation as set forth herein, and Grantor, for himself, his heirs, representatives and
assigns, hereby relsases Grantee from any and all such lability. Thereafter, Grantee shall
promptly assume oll responsibility for acoidents and damages which may arise out of its use of
said wasement and Grantee hereby agrees to pay any and all claims and damages which may arise
from laying, constructing, repuiring, inspecting, maintaining, operating and removing said pipe-
line and agrees fo pay all costs and expenses, loss and damage, to persons or property including,
but not limited to, growing crops, wildlife, livestock, cattle, water wells and pipelines, stock
tanks, roads, fences, timber, buildings, native or improved grasses, groundcover, trees or brush,
* Any such damages shall be dus and payable within thirty {30} days from notice to Grantee of

such damages. This covenant 1o pay such damages shall be a continuing covenant and rin with
the land. .

~ (rantee, or the agents, servants, employees, contractors, and/or subcontractors of Grantee
will, while upon the land of Grantor, parsuant to the ferins of this agreement, display their com-
pany nams upon their vehicles and, upon request, will stop and identify themselves, their desti-
nation and the purpose of their presence upon the lands of Grantor,

Should this pipeline develo_p a leak on Grantor's property, Grantee shall immediately pro-
ceed to effect repairs and mitigate any and all damages resulting therefrom. Such mitigation
- ghall include all emergency measures necessary to minimize the spread of the product into the _
_ soil and ground water. Should CGrantor notice a leak, Grantor will promptly notify the Grantee of
same.

Any conlractors hired by the Grantee shall, prior to entry, tender to Grantor evidence of
general Hability i insurance with $100,000.00/8300, 000 00 1i and at legst a $l 000,000.00 um-
brella, \ W /S ,:244 A AN ,ﬁ

The pipeline right-of-way and casement herein ted ma e usedDy Gr ecorits o
successors or assigns for transportation of waste water anH municipal sewdge from Grantee's
cotlection system to Grantea's waste water treatinent facility ouly, for ¢4yyears from date
fhereof and so.long thereafter os Grantee transmits such products through said linewithout cessas
fion.oFmorve than four (4) years, but il after the expiration of four{#) years from date hereof,

Grantee or jts successors or agsigng, fail For any reason to transmi} such products through said
line for four {4) years, then this grani shall lerminate ag to all partles, and all rights herein granted

shall automaticaily revert to Granlor or ite suceg, assigns
‘]/ i Years §77) S

A condilion to the granling of Lhis ensem ltS cantinuation is that no employee, rep-
resentative or contractor of Granles or any other pcrson allowed to come npon said land by
Grantee shall be permitted o consume alcoholic beverages or illegal drugs, huat, fish, swim,
camp or picnic on said land, and no dogs, guns, cameras, firearms, motoreycles, three pr four
wheelers, fishing equipment or other sporting paraphernalia of this type will be permitted on the
premises or Granlor's adjacent lands. Further, a 20-mph speed limit shall be strictly enforced as
{o graoiee, ils contractors, agents, and representalives. I any of Grantee's representatives or em-
ployees violate this provision or become objectionable to Grantor, Grantor has the right to eject
such party from said lands and thereafter prohibit such party from entering upon suid lands. [f
any ol Granlee's agents, guests, employees, conlractors or representatives are canght with game
or wildlife kilted or otherwise juken from Grantor's lands, as well as any other property taken,
including, bul nol limited w, mesquite, skulls, deer antlers, petrified wood, arrowheads, cactus
snd artifacts, then Grantee slmli compensale Grantor in an amount equai to the fmr market value
lhemol’

Prior to commencement of consiruclion Grantee shall advise Grantor of its ittention to
commence by telophone at (830) 876-5163. No surveying or construction shall take place during
deer and quail season or when the premises are wet,

Grantee may not grant access, ingress or egress over said right-of-way to third parties
other than employees, representatives or contractors, who do not hold this right-of-way grant.
The rights herein granted shall be exercised in such a manner as does not interfere with Grantor's
use ol'its lands dessribed herein or adjacent to the right-of-way. Grantor may grant other ease-
ments and rights-of-way so long as such righte are in conjunction with or do not disrupt or inter- .
fere with Grantee's use, possession and occupancy of same, Grantor also reserves the right {o
prant surface snd subsurface leases and agreement to third parties withoul the need for consent or
joinder of Grantee.



i
In the svent of lhe breach of any provigion of this easement, Grantee shall pay to Grantor
ail costs and expenses reasonably incurred. mnludmg reasonable attorney's fees and costs of court
incurred by Grantor for the enforcement of the provisions of this sasement, Venue: for any cause
of actien or any other assertion of a right under and of the tarms of this easernent shall be in

Dimumit County in the State of Texas, It i3 controllingly agreed and nnderstood that time ig of
the sasence in the performing of each responsibility under the terms of this easement,

‘This right-of-way easement is made subiject to any valid leases, mortgages, and right-of-
way easements covering said lands as shiown or record in Dimmit County, Texas.

All nolices to be sent to Grantee shall be sent to the following address:

. The City of Asherton:
"P.O. Box 450
‘ Asberton, Texas 78827

All notices to be sent to Grantor shail be sent to the folfowing address:

Larty Votaw
P.O. Box 486
'Cmrizo Springﬂ Texas 78834

Either part}r hereto may from time to time demgnate in'writing a different address or
agent for the gwmg of any notice hersutder.

All notices sent forth herein shall be in writing. Written notices shall be sent by the fol-
_lowing means:

a) 1.8, Mail, Certified, Retom Receileaquestud‘

b.} Teieﬁtx followed buy U.S. Mail, Certified, Retuwmn Recsipt Requestcd

c.) Overm =h p1 58 Service (§§dﬁml By ‘_Eress Au'bome, sic g
TO HAVE AND lC/ LD the said Yight of-wuy fd casement rantse, its succos-
sors and assigns, for four am?: rs from the date hereof, and as long thereafier as waste waler
and effluent is transported through said pipeline without cessation or more than twenty-four (24)
canseoutive months;'as hereinabove provided, and the undersigned hereby bind themsalves, their
heirs, executors and administrators, suctessors an assigns, to warrant and Forever defend all and -
singutar said premises unto Grantee, its successor and assigns; against every person whomsoever
lawfuily claiming or to claim the same or any part thereof, by, through and under Grantor, but
not ptherwise.

Wilh Granlor's consent, the Grantee shall have the right 1o assign this grant In whole or in
part, howaver, Granlee and snch subsequent grantee, shail notify Grantor by mai! within thirty
(30) days of ench such fulure assignment. Consent to ussign shall not be unrensonably withhelil
by Grantor. No assignment of this easement shall relense Grantes from liability for breach of
any obligation oecurring prior to such assignment, or the aloresaid notice of assigament to
Grantor, whichever date'is later in time. The terms and provisions hereof shall inuce (o the bene-
fit of and be b:ndmg upon Grantor and Grantee and their 1espect|ve heirs, rr:praaentatwes, BUc-
£essor's or Assigns. .

Executed this the day of ‘, 2000,

THE CITY OF ASHERTON

B‘f‘/wdw /m‘v"d—-—ry_f »
EtS'Mch\l,_&’Y"

v

LARRY VOTAW




STATE OF TEXAS

§
_ COUNTY OFDIMMIT- ___ . _§
This instrument was acknowledged before me on , 2000 by
LARRY VOTAW., .
Notary Public, State of Texas
STATE OF TEXAS §
COUNTY OF DIMMIT §
This instrument was acknowledged before me an% 431’) f » 2000 by
JACKIE VOTAW RUSSELL, -

) @WMWWMMFW Ere e

£, BRENDA A RODAIGHEL

g NOTARY PUIBLIC Notary Puhhc Stnte of Texas v
E'e 42 State of Tenme
p: o

Ay B, 41142002 )
NIOOSE BTGRP PETLOED it

STATE OF TEXAS §

cOUNTY OF i v 14—

Thi}%pstmmem was acknowledged before me on Ma)‘; (!.L‘.. 29
Sam Nalven, TR e Moavp y—
CITY OF ASHERTON. !

. 2000 by
of THE

v
e e S e T

LETICIA C. CARMO\!A

oty Pikle é&/{, e G ﬂw
Sicte of Toxas
(mmrln.t Exp. 8-16- 2002 1( Notary Public, Siate of Texas

el -A..-_.-.,_q_,,.ﬂmq.ﬂ
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The easament centarline out of Trast No. 3

BEGINNING at & peint on the  southwest line of the H&GNER
Suzvey #1, Block 1, Abstract No. 142 losated South 35°
East appraximataly 994.00 feet from the west corner .of the
said Survey ‘and also South 35° East 7.5 feet from the south
sorner of a 41,12 acre tract referred to in the 548.33 acre
Tract No. 3 set asidé to John Bader, et al;

THENCE with the easement cenbarline parallel to and 7.5°
feat socutheast of the southeast line of the 41.12 acre
tract North 55° Bast approximately 1,952 fest to a point;

THENCE with the sasement ocenterIine parallal to and 7.5
faat mnortheast of +the, northeast line of the 41.12° acca
Exact North 35" West approximately 911.00 feet to a point
7.5 feet southeast of the northwest line of the sald 548,33
acra Tract No, 3;

THENCE with the easement centexline parallal +to and 7.5
feet southeast of the northweat line of tha 548.33 acre
Tract Mo. 3 North 55° East approximately 3,326 fest to a
point on the northeast line of +the 54B.33 acre tract
containing approximately 5.69 acres of land, more or lessa,



CLARENCE L. LITTLEFIELD, P.E.
PRESIDENT

SOUTHWEST ENGINEERS, INC.

ENGINEERS - PLANNERS
307 8t. Lawrence Street Phone 830-672-7546
Gonzales, Texas 78629 Fax 830-672-2034

January 25, 2006 o &=
e
Mr. Gilberto Gonzalez, Jr., Mayor S
City of Asherton SRR
Asherton, TX 78827 o 3
&S i
' I

Re: . Asherton, Texas
Wastewater Treatment Plant
TWDB Grant No. G19300/G19400/1635
SEI Project No. 0211-001-96

Dear Mr. Gonzalez:

This letter pertains to Asherton's wastewater treatment plant and further describes
the plan we proposed in our letter of J anuary 4, 2006, and discussed during the City
Commission meeting of Janunary 16, 2006. I have attached a preliminary budget for that

plan,

We propose that part of the remaining, approximately $650,000, Economically
Distressed Areas Program funding be used to purchage the remaining quarter section of
land on which the existing wastewater plant is located. The attached map illustrates this
land. The reason for this acquisition is three fold.

The existing treatment plant does not meet the State's requirements, so with future
funding, the City would use the land to construct a new wastewater plant. Texas
Commission on Environmental Quality requires the lagoons to be watertight. It has been

“alleged that the existing lagoons Ieak, and evidence has been produced that could
substantiate that claim. Documents from ori ginal construction indicate little effort was
made to make the lagoons watertight, Consequently, it would be difficult for an engineer
to certify that the lagoons comply with the States leakage limitations. Reconstructing the
lagoons to the condition required by the State so that an engineer could make such a
certification would be difficult and expensive,

‘EXHIBIT
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The permit for the plant limits the biochemical oxygen demand to 30 mg/l, as well
as other limitations, Computations indicate that the existing lagoons should be adequate
for that limit, at least for the current service load. However, in the past the effluent has
far exceeded the biochemical oxygen demand limitation. The City would use the land to
dispose its effluent by irrigation of pastureland, and avoid releasing water from the
lagoons that does not meet the required limitations.

The adjoining property owner filed a lawsuit claiming damage to his property due
to leakage from the lagoons. That suit has been withdrawn because the City intended to
construct a new plant. If the City owns this land, the basis for damage andYeinstating the
lawsuit would be removed. :

We propose that part of the remaining funding be used to install an irrigation
system for effluent disposal by land application. As previously discussed the intent
would be to avoid permit violations and penalfies for discharging effluent that does not
meet the water quality standards, This would include clearing and sprigging an area for
frrigation, center pivot irrigation equipment, a pump and irri gation line to draw water
from the lagoons and pump it to the center pivot irrigation equipment, intake lines:in the
last two lagoons and related electrical and site work. :

We propose to use the remainder of the funding to construct a leakage collection
system around the lagoons. This would consist of a trench partially filled with gravel,
partway around the lagoons and about twelve feet deep. A 4-inch perforated pipe would
be installed near the bottom of the trench and graded to a sump near the northeast corner
of the lagoons. A small submersible wastewater pump would be installed in the sump to
pump leakage through a 3-inch pipe back to the first pond, The intent of these
improvements would be to collect any leakage which may occur and returm it to the plant.
Another intent would be to lower the water table below the elevation of the water course
along the easterh boundary of the site. The result would be classified as rapid infiltration,
a very effective treatment technique.

- Please call Clarence L. Littlefield, P.E. or me if you have any questions
conceming this matter, we will be happy to meet with you to discuss the City's project,

Please let me know how you wish to proceed.

Respec 5@-

RicHard C. Collins,

Attachments

T:\Asherton 21 1-\Wastewater Plant\Correspondence\Gilberto Gonzalez 01-25-06.doc



01/25/08
Asherion, Texas . . .
Wastewater Treatment Plant

Estimate for acquiring land adjoining the existing plant, improving and irrigation area,
installing irrigation piping and equipment and constructing a leakage collection system.

1, 40 ac Clearing and-Grubbbing @ $300.00  $12,000
2. 35 ac Sprigging Coastal Bermuda Grass @ $300.00 10,500
a 2 Is 12" Lagoon Qutlet @ $8,000.00 . 18,000
4, 1,100 If 8" Irrigation Line @ $12.00 13,200
5. 1600 if Power Line @ $4.50 7,200
6. 1 Is 400 gpm lrrigation Pump @ $35,000.00 35,000
7. 1 Is 670 Center Pivot Irrigation System @  $60,000.00 60.000
Subtotal lrrigation Improvements 7 153,800
8. 2580 If Collection Trench W/ 4" Perforated ' $50.00 129,000
Pipe and Gravel Fill
9, 700 if 3"Effluent Line : $7.00 4,900
10. 1 Is Pump Well and Pump $28,000.00 28,000
1. 1200 K Buried Power Cable $4.50 5400
Subtotal Leakage Collection System 167,300
Subtotal $321,200
Contingencies 32,100
Basic Engineering Services 42,400
Other Engineering Services' 108,000
Fiscal, Legal, Administrative, Etc. 25,100
Total Preliminary Budget Estimate $526,8007
Site Acquisition

Less Existing Site 51 ac.

. k ]
Reconciliiation of expenditures to date with the budget has not been completed at this time; " %0
however, from preliminary tabulation, approximately $650,000 remain uncommitted. The [ 6 O
remaining funding includes $26,000 in loan funds for which the bonds have not been issue l ) /aé 0

! Site Acquisition $15,000; Site Surveying $4,000; Geotechnical $4,000:
Inspection $10,000; Facility Ptan And Environmentai Report Amendments $7.,000;
Pollution Prevention Plan $4,000; Wastewater Permit Amendment $12,000; _

Previous Engineering Efforts $50,000. \<

‘T:\Asherton 211-\Wastewater Plant\Estimate For lrrigation 01-25-06.xis



V. 197, P. 538
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PLAT OF

129.92 acree of land out of the
Survey No. 58, A~71,
Texas, and being all
tract described In
Vol. 187, Pg. 538, of the Deed Recorde
Texas, and a portion of
re tract described in
Vol. 125, Pg, 171, of the Deed Records
of Dimmit County, Texas.

| HEREBY CERTIFY THAT THIS PLAT IS_F
« CORRECT TO THE BEST OF MY KNO
BELIEF, AS SURVEYED ON THE GROUND, BY ME
ON DECEMBER 2, 2004.

2:42 PM

RICHARD GILLUM .
Dimmit County,
fthat 7.00 acre

21—-04

2 00 N of Dimmit County,
REGISTERED PROFESSIONAL 1AND SURVEYOR that 153.00 ac

LICENSE NO. 4854
JERRY MOORE
Gll;:m:i Carancohua, -json

Christl, TX 78478
Fox (381) 882-0440

-------------------

[eereieton St 12721 754 [7ie Mt 04120 VA.DWG

Corpus
(381) 8B2-0434
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Regarding: City of Asherton

Permit Number: WQ0013746001

Comments to City of Asherton’s Request to Amend their Permit and Request for a
Contested Case Hearing

Dear Executive Director;

Please be advised that Langley & Banack, Inc. represents Larry Votaw (P.O. Box 486,
Carrizo Springs, Texas 78834) who owns property immediately adjacent to and surrounding the
City of Asherton’s domestic wastewater treatment facility, Please accept this correspondence as
Mr, Votaw’s comments on this proposed project and Mr. Votaw’s request for a contested case
hearing. :

Mr. Votaw’s property abuts the current wastewater treatment facility on the north, east
and south sides. Mr. Votaw also owns property to the immediate northeast of the facility.
Please see Exhibit “A” — Mr. Votaw's Property. Mr. Votaw has experienced numerous issues
with flooding and contamination arising from the current wastewater treatment facility as the
discharge flows onto his property. Mr. Votaw’s sister, Jackie Lynn Russell, who is located on
Mr. Votaw’s east boundary has also experienced similar problems.

Due to the flooding and contamination issues, Mr. Votaw filed suit against the City of
Asherton in 1993 in Larry Votaw v. The City of Asherton, Cause Number 93-0708053-CV in the
365" Judicial District Court in Dimmit County, Texas. Please see Exhibit “B” —Amended
Petition and Soil Analysis Report, That suit was ultimately dismissed in 2000. Please see
Ixhibit “C” —Order of Dismissal. Mr. Votaw and the City of Asherton reached an agreement
whereby the existing wastewater treatment facility would be decommissioned and a new facility
would be put in place to address the issues raised in the lawsuit. The City of Asherton breached
the settlement agreement as they never constructed the new facility as set forth in the agreement.
Please see Exhibit “D"—Agreement.
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Although the City of Asherton never complied with the settlement agreement entered into
with Mr. Votaw, the City proposed in 2006 that additional acreage be purchased from Mr. Votaw
in which a pivot irrigation system would be installed. Please see Fxhibit “E” — Proposal from
Southwest Engineers to the City of Asherfon. Mr Votaw would have had the right to lease the
land back at a nominal fee and would operate the pivot irrigation system at the City’s expenses.
Again, the City failed to follow through with their agreement with Mr. Votaw.

Since first filing suit in 1993, Mr. Votaw has attempted get the City of Asherton to
comply with their permits and state laws regarding effluent discharge. Mr. Votaw has entered
into agreements for the City to construct new facilitics and alternative methods of handling the
discharge; however, the City has never followed through with the agreements. All the while, Mr.
Votaw and Ms. Russell have had to deal with flooding and effluent discharge from the City’s
facility. Once again, the City is attempting to submit a new proposal to TCEQ.

The effluent discharge is contrary to what the City indicated in their application. The
discharge is not down an unnamed tributary to El Moro Creek. The discharge is across the
surface and subsurface of Mr, Votaw’s property and Ms. Russell’s property. Because of the
permeability of the surface, the water is quickly absorbed. However, the subsoil is impermeable
thus resulting in the discharge traveling just below the surface. Such characteristic makes the
surface appear solid when in fact the subsurface is soaked.

Mr. Votaw has two (2) fresh water wells in the immediate vicinity of the discharge. Such
effluent discharge has the potential to contaminate the fresh water bearing sands. If the effluent
enters the fresh water bearing sands, such effluent material will have the potential to contaminate
various other water sources.

The effluent discharge affects ranching operations and makes roadways impassible.
Because of such conditions property values are likely to be decreased.

The effluent discharge is also likely to have an adverse effect on the health and safety of
the property owners as well as their families, employees, and guests. The current level of
contamination is unknown as well as the adverse effects of exposure to such contamination.

Mr. Votaw also operates a deer breading program. The consumption of the effluent
discharge may have an adverse effect on the quality of the animals Mr. Votaw is raising as well
and the meat product after such animal is harvested. It is also unknown what effect on humans
may result if such animals are consumed.

Mr. Votaw has tried to work with the City of Asherton on numerous occasions to remedy
this situation. The best solution would be to install the pivot irrigations system so that the water
could be properly absorbed into the subsoil.

However, if such discharge continues to damage the surface of Mr. Votaw’s and Ms.
Russell’s property, it is likely that they will be left with no other option than litigation. For these
reasons, Mr, Votaw and Ms. Russell hereby protest the request to amend the permit and
respectfully request a contested case hearing.



If you should have any questions or require any additional information, please do not
hesitate to contact me.

Sincerely,

Langley & Banack, Inc.

By: P@W%

Patrick J. Kelly/

PIK

cc:  City of Asherton
P.O. Box 450
Asherton, Texas 78827

Robert H. Thonhoff

Thonhoff Consulting Engineers, Ine.
1301Capital of Texas Hwy South, Suite A-236
Austin, Texas 78746



-

—a W
Surface Ownership | "

&
N “0’

PR ‘ i ) )
£y ) \ ! : B
’;‘y‘*‘é’ = ? N ’ v " 2L . . dq 3
A A TSR 2\ - :

LR
ol
ot

b

EXHIBIT




N3V 0 11983

NC. 93-07-08053-CV AGUSTIN G MARTINEZ, JR.
District Clerk, DAnmit County, Texas

LARRY VOTAW

365TH JUDICIAL DISTRICT
vs.

Pt Gl Dy e, Deml Sl

THE CITY OF ASHERTON DIMMIT COUNTY, TEXAS

PLAINTIFF'S FIRST AMENDED PETITION

TO THE HONORARELE JUDGE QF SAID COURT:

COMES NQW, LARRY VOTAW, who resides in Carrizo Springs,
Dimmit County, Texas complaining of THE CITY OF ASHERTON, a
municipality situated in Dimmit County, Texas, and for cause of
action, would show the Court as follows:

v

I.

THE CITY OF ASHERTON is hereinafter called "Defendant" and
may be served with process by serving its Mayor, SAM GALVAN, JR.,
at the Mayor's office in Asherton City Hall, 1001 West Carter
Street, Asherton, Dimmit County, Texas, in accordance with
Section 17.024, Texas Civil Practice and Remedies Code.

II.

Plaintiff is, and at all times mentioned and material to
this action was, the owner in fee simple of approximately 1800
acres of land in Dimmit County, Texas in the Richard Gilliam
Survey No. 56. The real property currently affected by the
actions of Defendant can be more particularly described as the
Southeast quarter of a 153 acre tract of land, more or less, ocut
of Abstract 71, less and except a ten (10) acre tract conveyed by
Jackson C. Votaw and Neva Votaw tc the City of Ashertcn in
Warranty Deed recorded in Volume 197, Page 540, Deed Records of
Dimmit County, Texas, and a seven (7) acre tract conveyed to
Plaintiff by the City of Asherton in Warranty Deed recorded in
Volume 197, Page 583, Deed Records of Dimmit County, Texas. The
above described tract will hereinafter be referred to as "Plain-
tiff's Property”.

III.

Defendant is, and at all times mentioned and material to
this action was, the owner of certain real property upon which
Defendant operates a sewage treatment plant. Plaintiff's Prop-
erty is located adjacent to and north of the sewage treatment
plant. There exists as part of the operation of the sewage

EXHIBIT
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treatment plant a holding pond which contains municipal sludge bt
and waste, hereinafter referred to as the "holding pond”.

Iv.

The holding pond is not sealed properly, and as a result,
waste and chemicals from the pond leach into the soil on Plain-
tiff's adjacent tract. The pond was either improperly installed
without a liner, or alternatively, the liner was not properly
maintained and failed to contain the sledge and waste within the

pond.
Vl

The waste and effluent discharge onto Plaintiff's Property
by the operations of Defendant contains, among other harmful
substances, an extremely high concentration of godium, calcium,
magnesium, potassium and nitrate, factors affecting vegetation
growth. Due to the aforementioned high concentrations, Plain-~
tiff's Property has been damaged in that the physical condition
of the property is such that water cannot penetrate the soil and
internal drainage is limited, thereby proximately causing the
inability of vegetation to grow oh Plaintiff's Property. The
aforesaid soil contamination has resulted in Plaintiff's Property
being devoid of vegetation. Defendant's.operating of the sewage
treatment facility with the holding. pond interferes with the use
and enjoyment of Plaintiff's Property. Further, the discharge of
sewage and municipal waste and pollution onto Plaintiff's Property
and the subsurface waters thereof is directly in violation of s
26.121, et. seq., of the Texas Water Quality Control Act for
which violation of law and the resulting damages to Plaintiff,
the Defendant is strictly liable.

VI.

Plaintiff alleges that it is unreasonable for Defendant to
operate a sewage treatment facility with a holding pond that
allows waste and chemicals to enter onto Plaintiff's Property.

No amount of care will eliminate the substantial interference
with the use and enjoyment that results from the holding pond as
it is currently designed. The discharge of the waste and chem~
icals onto Plaintiff's Property occurs under normal operating
conditions of the sewage treatment plant with its holding pond.
The nuisance does not result from any negligence of the Defen-
dant. Defendant has maintained the condition of the holding pond
with full knowledge that the sewage and sludge is entering upon
Plaintiff's Property. The nuisance is not permanent in character
and can be abated by enlarging and sealing the holding pond. The
damages caused by Defendant to Plaintiff's Property are temporary
in nature and can be repaired by replacing the eroded soil and
resodding the vegetation.

HT et S e - M W B 2 e ey e St e



. XIII.

The conduct of the Defendant is the proximate cause of
temporary injuries to Plaintiff's Property. The reasonable and
necessary cost of repairing and restoring Plaintiff's Property to
the condition in which it was prior te the injury complained of
is $250,000.00. Plaintiff sues for temporary damages which is
the diminution of the fair market rental value of Plaintiff's
Property during the time the Plaintiff was injured by Defendant.

Future damage and interference could be avoided by the
sealing and enlargement of the holding pond which will prevent
future discharge and seepage of waste and sludge onto to Plain-
tiff's Property and thereby future contamination and erosion.

XIV.

Alternatively, there are permanent damages to Plaintiff's
Property proximately caused by Defendant which include a reduc-
tion in market value of Plaintiff's Property and renders it
unmarketable, such damages far exceeding the minimum jurisdic-
tional limits of this Court in that the injuries to Plaintiff's
Property depend upon an intermittaent event of discharge and some
injuries to Plaintiff's Property can be treated to reverse the
adverse effects thus far incurred. The discharge occurs in
normal weather conditions and normal operating conditions.

Xv.

As a direct and proximate result of Defendant’'s nuisance,
trespass, and statutory violations, as described above, Plaintiff
has suffered aggravation, frustration, anxiety, anger, and mental
anguish since the occurrences made the basis of this suit. In
particular, Plaintiff fears that his property will become a
complete wasteland upon which vegetation will be unable to grow
in the future. The injuries suffered by Plaintiff and damages
therefor far exceed the minimum jurisdictional limits of this
Court, for which Plaintiff sues.

XVI.

Defendant's conduct in knowingly permitting municipal waste
and sludge to be discharged upon Plaintiff's Property exhibits
the kind of willfulness, wantonness, and malice for which the law
allows the imposition of exemplary damages. In this regard,
Defendant's actions have resulted from actual conscious indiffer-
wiice to the rights of Plaintiff and Plaintiff hereby sues for
exemplary damages in an amount far in excess of the minimum
jurisdictional limits of this Court.
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WHEREFORE, Plaintiff raquests that Defendant be citad to
appear and answer herein, and that on final hearing, Plaintiff
have judgment for: )

1. Actual damages as plead for herein in a sum in excess
of the minimum jurisdictional limits of this Court,
with interest as provided by law.

2. Exemplary damages in a sum in excess of the minimum
jurisdictional limits of this Court,

3. Temporary and permanent injunction against Defendant
enjoining Defendant, Defendant's agents, servants, and
employees from committing further interference with
Plaintiff's use and enjoyment of his property, trespass
upon Plaintiff's Property, and violation of the Texas
Health Code. '

4. All cogts of sult.

5. Such other and further relief at law or in equity to
which Plaintiff may be justly entitled.

Respectfully submitted,

KNOBLES & KLINGEMANN, INC.
109 West Gonzales Street
Seguin, Texas 78155 :
(210) 379-9445

WILLEAM L. KNOBLES

State Bar No. 11615500
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and
foregoing Plaintiff's First Amended Petition has been sent to
Defendant's attorney of record, JAMES B. DAVIS, 310 East Nopal
Street, Carrizo Spring Texas 78834, by certified mail, return

receipt requested no. 5526 on this the élq.n-\ day
of &, ?JQ_ ’
| I ’

WLK21/d77-11
WLK 91-5500 .
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TEXAS PLANT| & s0rr rLAs. Tre.
o Route 7, Box 213y
g EDINBURG, TEXAS 78539

SOIL-WATER~PLANT ANALYSIS

J0IL ANALYSIS REPORT & FM 1925, 3.5 Mi.w U.S.281
Phone 210 383-0739

4
& Fax # 210 383-0730
ik::
ARRY VOTAW CARRIZOD SPRIN%S - SEWER PLANT 10/05/93
! ' B 3278-89
QIL STATUS - 7 Top soil & 5 subsoils sampdes.

T

rextures - Top soils are lighter moat test: light-loamy with good internal
‘rainage, fair to low watser holding capaci&y, and cation exchange capaeity.
ubseils are heavier all test medium heavy: with slow internal drainage, high
iat.er holding capacity and high cation exd?ange capacity or heavier,

nk ,
‘2tal Soluble Salts - All are tests too h&gh for crops - must have treatment.
ubsoils are a little lower. Major salts is Sodium & Calcium.

wodium (high Na can interfere with nutrient uptake and should be managed for
2aching) - all tests high with most in Soluble (HzO Na) form which can leach
ith deep flushing and good internal drainage. After flushing, more soluble
alcium {H20 Ca) may be needed to convert imore Sodium to the Soluble form so
£t can also leach. Sulfur, Promesol, Calcium Nitrate, Gypsum - AND other
roducts can increasge Soluble Calcium in qpe soil. ‘

3 :
alcium - ALL tests show Calcium reserve {0z Ca) levels are High, any form
f Bulfur or acidification may be used tofsolubilize the caleium. The
alcium in the Gypsum is not needed in highly calcaresous goils. Subsoils are
awer on #6 & 7. Free carbonates ars higﬁﬁy variable.

r

agnesium - All test very high except #1ifrop i3 low soluble ?7

3 .
rganic Matter (Humusz fraction - slow relg@se N at reasonably good levels is
ae foundation of any good soil fertilitxﬁ~ plant nutrition program. This
egt determines only the humic {(well decomposed - available) portion. - - - -
1Ll test very Low. i : :

i - Ranges from alightly acid to very alkaline.
Ltrate - Top #7 & 6 are very high - OTHERS mostly Low.

hosphate - Ranges from high #1 Top to veﬁf Low #6 Bottom - Tops are higher
avels, 1y
2 =

) F
otash - Ranges from high #1-6-7 Tops to ji#4 tests very low availability -
peds good rates. _? .
i



ALhAdos FLANT o oLl LADB, INC,
SOIL ANALYSIS REPORT

RECOMMENDATIONS

Organic Matter: levels indircate little decomposition to humus,

H

NITRATE: levels are highly variable.
PHOSPHATE: levels ars highly variable. i

POTASH: also range from high to low. k

Py

SALTS: are mostly extremely high with much as 3odium & Calecium.

E§

ViR,

R
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v EXHIBIT "C"

PHOTOGRAPH OF COUNTY MOTORGRADER ON CITY OF
ASHERTON WASTEWATER TREATMENT FACILITY,
JANUARY 1l6th, 1994




NO. 93:07-08053-CV

IN THE DISTRICT COURT

LARRY VOTAW §
§

VS, § 365™ NUDICIAL DISTRICT
§

THE CITY OF ASHERTON § DIMMIT COUNTY, TEXAS

ORDER OF DISMISSAL

On April 14, 2000, Plaintiff's Motion for Nonsuit the above action ¢ame on to be heard.

It appears to the Court that the Motion is well taken and should be granted,

IT1S, THEREFORE, ORDERED that the above action be and it is hereby dismissed
without prejudice to the parties right to reinstitute it; that it be removed from the docket of the
Court; and that all costs incurrad be taxed as the parties have agreed,

(le
SIGNED this 2 O74 day of%fZOOO.

JUDGE PRESIDING
APPROVED;
KNOBLES & KLINGEMANN, INC. LAW OFFICE OF JAMES B. DAVIS
109 West Gonzales Street 310 East Nopal Street
Seguin, Texas 78155 Carrizo Springs, Texas 78834
Telephone: (830) 379-9445 Telephone: (830) 876-3525
Facsimile: (830) 379-3714 Facsimile: (830) 876-3200

w AN

WILLIAM L. KNOBLES

State Bar No, 11615500 State Bar No. 05503000
Attorney for Plaimtiff Attorney for Defendant
= RD
C\G 1.5 500.doerd T FiLED FOR, ‘RE ”
WLK 91-5200 At D) O'clock .

AUG 3 U 2000
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EXHIBIT

"D"

NO. 93-07-08053-CV

LARRY VOTAW § IN THE DISTRICT COURT
§
VS. . § 365™ JUDICIAL DISTRICT
§
THE CITY OF ASHERTON § DIMMIT COUNTY, TEXAS
AGREEMENT
This Agreement is entered into on this the __‘207 f day of fh Ao ,

1999, by and between LARRY VOTAW and THE CITY OF ASHERTON, TEXAS.

1. Definitions,
For the purposes of this Agreement, the following definitions shall apply:

1.1 "Votaw” shall mean and include Larry Votaw, his heirs, successors and assigns,
1.2 "dsherton” shall mean the City of Asherton, Texas, its successors, agents and assigns,

13 The "Lawsuiz” shall mean the pending lawsuit filed by Votaw against Asherton as styled
and mmnbered above.

1.4 The "Old Facility” shall mean the now existing waste water treatment plan operated by
Asherton, including, but not limited to, a facultative pond, two (2) oxidation/acrobic
ponds, an out fall pipe into an unnamed tributary of El Moro Creek, and associated
appurtenances located in Dimmit County, Texas, and formerly under permit 11801-001
administered by the Texas Natural Resource Conservation Commission. The "Old
Facility” is described in a Deed dated May 27, 1982 from Jackson C. Votaw, et ux to the
City of Asherton, recorded in Volume 197, Page 550, Deed Records of Dimmit County,
Texas, which Deed describes 15 acres and is enclosed by a chain link fonce. The "Old
Facility" is located adjacent to lands owned by Votaw.,

1.5 The "New Facility” is a waste water treatment plant to be constructed on a 51.377 acre
tract described in attached Exhibit "A" hereto, which tract is to be conveyed by Votaw to
Asherton by specially warranted deed in the form shown on Exhibit "A"
contemporaneously with the execution of this agreement,

1.6 The "Easement” shall mean the outflow casement from the New Facility granted by
Votaw to Asherton, in the form of Exhibit "B" hereto,

2. Purpose.

The purpose of this Agresment is to address operational issues concerning the Old Facility
pending the completion of the New Facility, to provide for an orderly termination of treatment of
municipal sewage at the Old Facility and to provide for the sale and exchange of certain property



by Votaw to Asherton for the construction of the New Facility. The lawsuit will be dismissed
without prejudice to refile and any applicable limitations will be tolled, however, presuming

that the above-stated purposes are accomplished, the causes of action as stated in the lawsuit will
be released.

3.

Consideration.

3.1

3.2

33

3.4

The consideration for this Agreement includes the dismissal, without prejudice, of the
Lawsuit by Votaw, the covenants contained in this Agreement, and the following monies
to be paid to Yotaw by Asherton in considetation for the damages to Votaw's lands from
the construction of the pipeline in the easement and for the execution of the deed for the
New Facility.

Upon execution of this Agreement by the parties, and of the Easement and Deed by
Votaw, and delivery of same to Asherton, Asherton shall pay Votaw the sum of
$50,000.00 for land described in Exhibit "A" attached hereto and incorporated herein and
outflow easement acquisition.

In addition, Asherton will convey by specially warranted deed the Old Facility to Votaw,
less and except approximately one and one-half (1-1/2) acres on its northwest side which
includes the old pump station and new lift pump ("Retained Acreage"). The
configuration of the Retained Acreage will be determined by survey commissioned by
Southwest Engineers, Inc. In addition, Asherton may tetain, if necessary, an
underground easement along said Northwest boundary for a pipeline connecting the New
Facility, such easement and its location to be determined by survey commissioned by
Southwest Engineers, Inc. The deed from Asherton to Votaw of the Old Facility (less
and except the Retained ‘Acreage) will be held in escrow as stated in Paragraph Four (4)
below.

In addition, Votaw will procure and deliver to Asherton the Easement over and across
Yotaw's and/or adjacent lands owned by J. ackie Votaw Russell for an underground
outflow pipe,

The Old Facility.

4.1

4.2

Asherton shall cease to operate the Old Facility when the New Facility is completed,
operational and permitted for operations, with the exception that Asherton may continue
to use the pump station at the Old Facility on the Retained Acreage to force wastewater
and sewage to the New Facility, The Old Facility shall remain fenced during Ashetton's
occupancy with a substantial chain link fence capable of keeping the Old Facility secure
from trespass by individuals and cattle,

The closure of the Old Facility shall be strictly in accordance with the applicable rules
and regulations of the Texas Natural Resource Conservation Commission, and/or those of
other governmental agencies with jurisdiction thereof, Howevet, any remediation of the
Old Facility shall be accomplished only from grant funds and not from the general funds
of Asherton. Asherton does agree to utilize any such grant funds dedicated for
remediation purposes to remediate the Old Facility. Votaw agrees not to compel, by civil



action nor complaint filed with the Texas Natural Resource Conservation Commission,
remediation of the Old Facility by expenditure of tax revenue funds by Asherton, except
to the cxtent that funds for such closure and remediation are allocated, dedicated and
provided by grant,

4.3 Prior to its conveyance to Votaw and the delivery of the Deed, the Old Facility shall
nevet be used for a municipal or private dump or landfill, nor will it be used for disposal
of debris, trash, or toxic or hazardous substances, nor shall the Old Facility be used for a
junk yard, storage of inoperable vehicles, shooting range, or for hunting or fishing, These
prohibitions of use shall constitute a use restriction on the Old Facility and be a covenant
running with the land until the escrowed Deed is delivered to Votaw in accordance with
4:5 below.

4.4  Itis understood that pending the construction of the New Facility, and its commencement
of operations, that the Old Facility will be used only to treat municipal sewage by the
City of Asherton through its collection system. -

45  The Deed from Asherton to Votaw of the Old Facility (less the Retained Acreage) shall
be held in escrow by Margie Dean, Elliott & Waldron Abstract Co., pending the closure
of the Old Facility and the construction and permitting of the New Facility, When the
New Facility is constructed and a permit issued for its operation, the Deed will be
delivered to Votaw. '

4.6 Operation of the Old Facility pending completion and permitting of the New Facility
shall be in accord with the permits issued for same, however, it is understood that
Asherion may not be able to operate within permit effluent standards at all times. For
from the date of this agreement, Votaw agrees not to file a civil action nor
a complaint with the Texas Natural Resource Conservation Commission concerning

operation of the Old Facility outside of effluent standards unless and until there is a
substantial deviation from such standards and permit requirements,

5. The New Facility.

5.1  The New Facility shall be completed and opetated in accordance with the permits issued
for same and according to the laws of the State of Texas,

5.2 The New Facility shall be used solely for construction and operation of 2 sewage
treatment facility for the City of Asherton and appurtenant functions. The New Facility
shall not be used for hunting or fishing or other recreational uses.

5.3 Priot to construction of the improvements on the New Facility, Asherton agrees to fence
the 51.277 acre tract with an Bight foot (8') chain link or other deer proof fence as a
portion of funds granted for the New Facility and thereafter to maintain said fence to
keep game and livestock from crossing onto said 51.277 acre tract,

5:4  Asherton agrees to proceed diligently with the construction and permitting of the New
Facility as soon as grant funds are made available to Asherton.



5.5

If the New Facility is not built and/or permitted, and Asherton decides to sell such
facility, Votaw retains a First Right of Refusa] to purchase said 51,277 acres back from
Asherton at the price and under the terms of any bona fide earnest money contract
entered into by Asherton. Votaw will have ninety (90) days from receipt of a proposed
and bona fide earnest money contact to complete said purchase. If Votaw fails or refuses
to purchase the 51.277 acres, Asherton may sell same pursuant to said earnest money
contract forever free and clear of the use restrictions stated in 5.2 above. If, however,
Asherton does not sell the 51.277 acres pursnant to said proposed earnest money contract,
and thereafter enters into a new or revised eamnest money contract to sell the 51.277
acres, the First Right of Refusal shall survive and any new or revised earnest money
contract shall be resubmitted to Votaw.

(i} Nonsuit.

6.1

6.2

6.3

6.4

The parties understand and agree that the claims asserted in the Lawsuit are disputed and
have settled such disputes by compromise to avoid further litigation, presuming that the
New Facility is constructed and permitted as set forth herein,

It is the intention of the parties that the claims brought in the Lawsuit will be ultimately
settled and released when (1) the New F acility is completed and a permit to operate same
is issued by the Texas Natural Resources Conservation Commission, or any Successor
agency charged with issuing permits for the construction and operation of a municipal
sewage treatment plant, and as a result, (2) Asherton ceases to uge the Old Facility and
the escrowed Deed is delivered to Votaw. Rather than leave the FLawsuit pending, the
parties have agreed to dismiss same without prejudice to file, maintaining all causes of
action that each may have. The parties specifically agree that any applicable statute of
limitations which would otherwise bar the bringing and prosecution of any claims is

hereby tolled for four (4) years from the date hereof. Asherton hereby agrees that it will
not assert as a defense any statute of limitations or laches as a bar to such lawsuit when or
if same is refiled, if refiled during the tolling period.

By the execution of this Agreement, the parties hereto do not release any of the claims
brought in the Lawsuit. When the Escrowed Deed is delivered to Votaw, Votaw will
deliver to Asherton a release of the claims stated in the Lawsuit.

The parties heroto mutually and simultaneously authorize and direct their respective
attorneys to execute and deliver for entry into the records of the Court such instruments
as may be necessary to obtain dismissal of the Lawsuit without prejudice to the rights of
all parties as herein stated, taxing the costs of such litigation to the party who incurred
same.

Miscellaneous.

7.1

7.2

Words of any gender used in this agreement shall be held and construed to include any
other gender, and words in the singular number shall be held to inchude the plural, unless
the context otherwise requires.

This agreement shall be construed under and in accordance with the laws of the State of



7.3

7.4

7.5

7.6

7.7

7.8

19

7.10

7.11

Texas, and all obligations of the parties created hereunder are performable in Dimmit
County, Texas.

In case any one or more of the provisions contained in this agreement shall for any reason
be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality,
or unenforceability shall not affect any other provision hereof and this agreement shall be
construed as if such invalid, illegal, or unenforceable provision had never been contained
herein,

No amendment, modification, or alteration of the terms hereof shall be binding unless the
same be in writing, dated subsequent to the date hereof and duly executed by the parties
hereto,

This agreement constitutes the sole and only agreement of the parties hereto and
supersedes any prior understandings or written or oral agreements between the parties
respecting the within subject matter.

All notices provided to be given under this agreement shall be given by certified mail or
registered mail, addressed to the proper party, at the following address:

Larry Votaw City of Asherton
P.O. Box 486 P.O. Box 450
Carrizo Springs, Texas 78834 Asherton, Texas 78827

The word person herein shall be defined in accordance with the Uniform Commercial
Code as enacted and amended in the State of Texas.

If there be more than one person named herein and such persons comprise collectively
one party to this agreement, the obligations hereunder imposed upon such party shall be
joint and several, If there be a gnarantor of such patty's obligations hereunder, the
obligations hereunder imposed upon such party shall be the joint and several obligations
of such party and such guarantor and the remaining party need not first proceed against
such party hereunder before proceeding against such guarantor, nor shall any such
guarantor be released from its guaranty for any reason whatsoever, including without
limitation, in case of any amendments hereto, waivers hereof or failure to give such
guarantor any notices hereunder,

The rights and remedies provided by this agreement are cumulative and the use of any
one right or remedy by either party shall not preclude or waive its right to use any or all
other remedies. Said rights and remedies are given in addition to any other rights the
parties may have by law, statute, ordinance, or otherwise.

No waiver by the parties hereto of any default or breach of any term, condition, or
covenant of this agreement shall be deemed to be waiver of any other breach of the same
or any other term, condition, or covenant contained herein.

In the event either party breaches any of the terms of this agreement whereby the party
not in default employs attorneys to protect or enforce its rights hereunder and prevails,
then the defaulting party agrees to pay the other party reasonable attorneys' fees so



incurred by such other party.

712 Neither party shall be required to perform any term, condition, or covenant in thig
agreement so long as such performance is delayed or prevented by force majeure, which
shall mean acts of God, strikes, lockouts, material or labor restrictions by any
governmental authority, civil riot, floods, and any other canse not reasonably within the
conirol of either party and which by the exercise of due diligence either party is unable,
wholly or in part, to prevent or overcome, '

7.13  Time is of the essence of this agreement,

YOTAW:
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ASHERTON:
THE CITY OF ASHERTON
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STATE OF TEXAS §
COUNTY OF DIMMIT ~ §
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STATE OF TEXAS §

COUNTY OF DIMMIT §

This instrument was acknowledged before me by \9 AW, @J al Vb, :sz

Mavor of the CITY OF ASHERTON, on bebalf of the CITY OF
ASHERTON onthe 8.9 _dayof _fMancli , 2000.
{'%WW?*&::—':;#FE‘.:-:.?*.::'f"-'-.' S ¢ ry (- C] @
ity LETOA G, hon atraces O Commppy
i‘f‘t,‘éfplb“ : Notary Public, State of Texas
TN Comm. Exp, 9-15-2002 3.
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LARRY VOTAW T0Q THE CITY OF ASHERTON
JPECTAL WARRANTY DERD

THE STATE OF TEXKAS § -
§ KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF DIMMIT §

That.LARRY VOTAW, joined pro forma by JUDY VOTAW, hereinaf-

' ter ocallad Grantox, whether ona or more, of the County of Dim-

mit, and State of Tekas, for-and in consideration of the sum aof
TEN AND NO/100 DOLLARS ($10.00) and other wvaluable congideration
to the undersigned paid by the Grantee herein named, the receipt
of which is hereby acknowladged, has GRANTED, SOLD AND CONVEYED,
and by these presenta does GRANT, SELL AND CONVEY untc THE CITY
OF ASHERTON, hereinabove and hereinafter called Grantee, whether
one or more, of P.O, Box 450, Asherton, Texas 78827, .all of the
following described real property in Dimmit County, Taxas,
to-wit; . '

- A 51.377 acre tract of land situated in Pimmit County,
Taxas being a portion of those tracts conveyed to Larry Vo-
taw by Deeds of racord in Volume 237, Page 588 and Volume
238, Page 279 of the Deed Records of Dimmit County, Texas;
said 51.377 acves being more particularly described by
metes and bounds on attached Exhibit "A" herato.

LESB AND EXCEPT, and there is hereby ressrved unto Grantor,
his heirs and assigns Forever, all of the oil, gas and other
minerals in, and ground water, on, under, and that may be pro-
duced f£rom the aforesaid property, however, Grantor, for him-
self, his heirs and assigna, does hereby waive the right to use

.the surface of the aforesaid property Ffor drilling, exploration

or other surface operations associated with the oil, gas and
other minerals and groundwakter reserved harein and Grantee shall
have the right to drill water wells and produce groundwatar Erom
the aforesaid tract which walls produce less than 25,000 gallons
per day.

TO HAVE AND TO HOLD the above described premises, together
with all and singular the rights and appurtenances thereto in
anywlse belonging, unto the maid Grantee, Grantee's helrs, as-
signs, and/or successors forever; and Grantor does hereby bhind
Grantor, Grantor's heirs, esxescutors, administrabors, guccessors,
and/or assigna to WARRANT AND FOREVER DEFEND all and singulaxr
the said premises unto the saild Granteea, Grantee's helrs, as-
signs, and/or successors againat every person whomsoaver law-
fully claiming or to claim the same or any part thereof.

This conveyance is made and accepted subject to any viaible
or apparent roadways or sasements over or acxroas the subject
property, and subject to any and all conditions, easements, re-
strictions, and reservations, if any, appearing of record relat-
ing to the above described proparty. .

“Thia conveyance is made on an "AS I8, "WHERE I8 and "WITH
ALL FAULTS" basis. Grantee acknowledges that it is not relying
upon any represantation, statement or othear assertion with ra-
spect to the Property condition, but i¢ relying upon its exami-
nation of the Property. Except for the warranty of tibtle ex-
pressly made herein, Grantor has not made, and does not make any
revresentations. warranties or covenants of any kind or characg-



texr whatscever, whether express or implied, with reapect to the
quality or condition of the Property conveyed herein {(including,
but not limited to, lmprovements, furniture, Fixtures and appli-
ances) (“the Property”), the suitability of the” Propexty Ffor any
and all activities and uses which drantee may conduct thereon,
or of the HABITABILITY, MERCHANTABILITY, FITNESS FOR A ,
PARTICULAR PURPOSE, OR ANY OTHER EXPRESS OR IMPLIED WARRANTIES.
FURTHER, GRANTOR DISCLAIMS ANY WARRANTIES OR REPRESENTATIONS
CONCERNING DESIGN, QUALITY, LAYOUT, FOOTAGE, PHYSICAL CONDITION,
OPERATION, COMPLIANCE WITH SPECIFICATION, ABSENCE OF LATENT
DEFECTS, OR COMPLIANCE WITH LAWS AND REQULATIONG {INCLUDING,
WITHOUT LIMITATION, THOSE RELATING TO. HEALTH, SAFETY AND TUR
ENVIRONMENT)OR ANY OTHER MATTER AFFECTING OR RELATED TC THE
PROPERTY. GRANTEE HERREBY FURTHER ACKNOWLEDGES THAT GRANTOR HAS
NOT MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY -

" WARRANTIES AS TO WATER, S0IL OR GEOLOGY OF THE .SUBJECT PROPERTY
AND AS TO INCOME TC BE DERIVED FROM THE SUBJECT PRORPERTY.
WETHOUT LIMITING THE FOREGOING, GRANTOR DOES NOT AND HAS MOT
MADE ANY WARRANTIES REGARDING THE PRESENCE OR ABSENCE OF ANY
HAZARDOUS QUBSTANCES (as hareinafter defined) ON, UNDER OR AROUT
THE SUBJECT PROPERTY OR THE COMPLIANCE OR NON-COMPLIANCE OF THE
SUBJECT PROPERTY WITH THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION AND LIABILITY ACT, THE SUPERFUND AMENDMENT AND
REAUTHORIZATION ACT, THE RESOURCE CONSERVATION RECOVERY ACT, THE
FEDERAL WATER POLLUTION CONTROL ACT, THE FEDERAL BNVIRONMENTAIL
PESTICIDES ACT, THE CLEAN WATER ACT, THE CLEAN AIR ACT, THE
TEXAS NATURAL RESOURCES CODE, THE THXAS WATER CODE, THE SPILL
PREVENTION AND CONTROL ACT, ANY SO-CALLED FEDRRAYL, STATE OR
LOCAL YSUPERFUND" OR "SUPERLIEN STATUTE, OR ANY OTHER STATUTE,
LAW, CRDINANCE, CODE, RULE, REGULATION, ORDER OR DECREE
REGULATING, REDATING TO OR IMPOSING LIABILITY (INCLUDING STRICT
LIABILITY) OR STANDARDS OF CONDUCT CONCERNING ANY HAZARDOUS o
SUBSTANCES (collectively, the "Hazardous Substance Lawa"). For
purposes of thias Conkract, .the term 'HAZARDOUS* and TOXIC
SUBSTANCES" shall mean and include those alements or compounds
which are contained on the list of HAZARDOUS SURSTANCES adopted
by the United Statss Environmental Protection Agancy and the
ligt .of toxic pollutants designated by Congress or the Environ-
mental Protection Agency or under any Hazardous Substance Laws.
GRANTEE HEREBY FURTHER ACKNOWLEDGES AND AGREES THAT ORANTER IS
RELYING SOLELY UPON THE INSPECTION, EXAMINATION, AND BEVALUATION
OF THE SUBJECT PROPERTY BY CRANTEE. ORANTEE ACKNOWLEDGES THAT
GRANTEE HAS INSPECTED THE SUBJECT PROPERTY AND ACCEDTS THE
SUBJECT PROPERTY “AS 18", "WHERE IS*" AND “WITH ALL’FAULTS";

This Deed is subject to the texrms and conditions of a Set-
tlament Agreement of even date herewith by and between the par-
ties hereto.

EAECUTED this . day of , 2000.

LARRY VOTAW



STATE OF TEXAS §

COUNTY OF DIMMIT §

This instrument was acknowledged before me by LARRY VOTAW

oan r 2000,

- Notary Public, State of Texas
. . : i Notary!s Name printed:.

My Commission expires:

30-4149.dos/14-11
WLK 90-4149



51.377 ACRES EXI{[BIT “A” 99-001.DGC {PTR)

-DIMMIT COUNTY, TEXAS 14 APRIL, 1999
VOTAW TRACTS :

DESCRIPTION

OF A 51.377 ACRE TRACT OF LAND SITUATED IN DIMMIT CCUNTY, TEXAS
BEING A PORTION OF THOSE TRACTS CONVEYED TO LARRY VOTAW BY DEEDS
OF RECORD IN VOLUME 1237, PRGE 588 AND VOLUME 238, PAGE 279 OF
THEE DEED RECORDS OF DIMMIT COUNTY, TEXAS; SAID 51,377 ACRES.
BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS
FOLLOWS: ' ‘

BEGINNING at a point in the southeasterly line of a 40 county
road, same being the northwesterly line of said Votaw tract
(Vol. 238, Pg, 279) for the westernmost corner hereof, and from
which an 8’ steel fence post found for the westernmoat corner of
said Votaw tract (Vol. 238, Pg. 279) bears 855°137417%, a
distance of 1051.15 faet;

THEﬁCE,»élong the southeasterly line of said 407 "county rocad,
same being the northwesterly line of said Votaw tract (Vol. 23g,
Pg. 279), the fallowing six {6) courses and distancesg

1y N55°13'48"FK, a distance of 693,98 faet to an angle point; 
2) 838°23'12"%, a diatance of 59.2§ feét to an angle peint;

3) N58°53'11"E, a distance of 170.02 feet to an angle point;

4)  N24°12'29"W, a distance of 40,49 feet to an ‘angle point;

5) '~ N14°37'21"E, a distance of 46.37 feet to an angle point;

6) N55°13'48"E, a distance of 339,98 feet to a point for the
northernmost corner hereof;

THENCE, S35°05'50“R, leawing the southeasterly line of zaid 407
county road, over and across said Votaw tract (Vol, 233,

Pg, 279), passing-at a distarce of 924.65 feet a wooden fenca
post found in the southeasterly line of said Votaw tract

{(Vol. 238, Pg. 279}, same heing the westernmost corner of that
tract conveyed to Larry Votaw by deed of record in Volume 252,
Page 319 of said Deed Records, and continuing for a total
distance of 1800,00 feet ko a point for the easternmost corner
hereof;

THENCE, 555°13/48”W, leaving the westerly line of said Votaw
tract (Vol., 252, Pg. 319) over and across sald Votaw tract
{Vol. 237, Pg, 569}, a distance of 1250.00 feet to a point for
the southernmost corner hereof;



14 APRIL, 1%9
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THENCE , N35°05’50”W” continuing over and across sald Votaw tract
(Vol. 237, Pg. 588), passing at a distance of 873.85 feet the
common line of sajd Votaw tracts, and from which polnt an 8¢
steel fence post Ffound for the southernmost corner of sald Votaw
tract (Vol. 238, Pg. 279) bears $55°09/41”W, a distance of
1086.43 feet, and continuilng for a total distance of 1800, 00
feet to the POINYT OF BRGINNING, containing an area of 51.377
acres. of land, more or less, within these metes and bounds,

1, PAUL T. ROSS, A REGISTERED PROFESSIONAL LAND SURVEYOR, DO
HEREBY CERTIFY THAT THE PROPERTY DESCRIBED HEREIN WAS DETERMINED
BY A SURVEY MADE ON THE GROUND UNDER MY DIRECTION AND
SUFERVISION. A BOUNDARY SURVEY WAS PREPARED TO ACCOMPANY THIS

DESQRIPTION. T
%«/ 7/%%/ 4255

PAUL T. ROSS .. DATE
R.P.L.S #5158
STATE OF TEXAS




| EXHIBIT B

JACKIE YOTAW RUSSELL and LARRY VOTAW TQ THE CITY OF ASHERTON

RIGHT OF WAY AGREEMENT

STATE OF TEXAS §
§ KNOW ALE, MENBY THESE PRESENTS:

COUNTY OF DIMMIT §

That the undersigned (hereinafter called "Grantor”, whether one or mote) for a good a

. valuable consideration, the receipt and sufficiency of which are hereby acknowiedged, do hereby
GRANT, BARGAIN and CONVEY unto THE CITY OF ASHERTON, whose address is P,O.
Box 450, Asherton, Texaa 78827, its successots and assigne (Loreinafter called "Giantes™, the
right to consiruct, lay, inspect, maintain, repair, operate and remove one (1) pipeline only, being
Nine inches (9") in outside diameter for the transporiation of waste walet and municipal sewnge
from its collection system to Grantee's waste water treatment plant, under the folfowing de-
sctibed Jands of Grantor, located in Dimmit County, Texas, to-wil:

The [egal description of said right-of-way and easement granied hereln is attached hereto
as Exhibit "A",

The property deseribed in Exhibit *A”, attached heteto and made a patt hercof, is a Fif:
teen foot (15') permanent easernent and right-of-way (subject to termination by abandonment as
set forth below); and a Ten fool (10') temporary workspace easement as depicied on attached Bx-

~ hibit "B" hereto, The Ten foot (10"} temporary workspace easérnent shatl expire when constrye-
* tion of Ue Pipeline is completed, or ten (10) years from the date heteof, whichever first ocours.

The Grantee shall have the right of ingress and egress over amd across said right-of-way
and easement, and is limited to reasonable times and places for (he carrying out the intent of the
- rights granted hereby to Grantee, the right to inspect, patrol, maintain, and replace the pipeline,

and the right from time to time to cut and remove trees, underbrush and other obstructions that
may injure said pipeline and sppurtenances ot interfore with the operation and maintenance
thereof, except for crops and improved or native grasses, Grantor shall reasonably designate the
" gates and rouds to be used to access the easement. However, after construction of the pipeline,
Grantee, lts agents and reptesentatives shall enter said right-of-way only alter 24 hours notice to
and accompaniment by Grantor, excepl in tases of bona fide emergency. If after such notice,
Grantor does not make himseif available to accompany Grantee, Grantee may enter the easement
to effect répairs and maintenance. If eniry is made by teason of enfergency, Grantee shall notify
Graator of the entvy within twenly-four {24) hours. - B

Grantee will not damage of remove large frees, except s is necessaiy to install the Pipe-
line. This grant does not permit Grantee to install any surface facilities of any natare on Gran-
tor's lands, except for pipelive markers. :

No fences are to be cut without the express written congent of Grantor, If any fence is et
with such consent, the fence shall first be braced with minimum four and one-half inch {4-1/2"
heavy wall pipe braces imbedded in cement a mininnm of five feet {5, configured in accor-
dance with Farm Service Agency recommendations, 50 as to prevent sagging of the wire. While
such fence is down or cuf, Grantee shall maintain a guard or watchman at such opening lo pre-
vetit cattie from escaping or mixing Into other pastures. All fences which are cut by Grantee
shail be restored to a good, or belter condition as before. A filfteen-foot (15" metal gate will be
installed at any fence crossing and will be kept focked at all times, .

Grautee is strictly liable to Graator for all damages {0 Granlot's property and livestock
caused by Grantee, its agents, employees, and contractors, or by the operation of the pipeline and
appurtenant facilities.

Grantor, Grantor's heirs, successors and assigns reserve the right to fully use and enjoy
the surface of the said right-of-way and casement hereinabove described, however, Geantor shall -
not place any building ot structure on the permanent easement. ' '

' The top of Graiitee's pipeline and underground filtings and/or underground appurtenant
facilities in the right-of-way will be buried and shall be maintained buried at least thirty-six
inches (36") below the ground so that it will nol intecfere with the use of sajd propeity,



Grantee shall backfill the ditch into which the pipe is placed at intervals of every one
thousand feet (1,000 at least (ifty feet (50') in width so a3 to permit cattls and vehicles to move
#oross the easement right-of-way during construction of the pipetine. Once Grantee begins con-
struction of the pipeline, Grantee shall prosecute said construction with diligence so that any
ditch opened by Grantee for the [aying of the pipeline shall be closed, backfilled and leveled
within fifteen (13) days from the opening of said ditch, subject {o force majeure.

. If any livestock or wildlife are kilted duiring the construction, maintenance, operatioh or
removal of the pipeline by any of Grantee's agents, servants, eriployees, or other person who
enters the land in furtherance of Grantee's business, ot Jf livestock or wildlife are unlawfully in-
jured in any mantier including injury resulting from the dilch into which the pipe is placed, the
Grantor shall be reimbursed by Grantee he fair market vatue of the loss of the killed or injured
animal,, Dwring constraction, and if caltle are present on the property, Grantee shall erect tempo-
rary barriers or fences or electric tences, to prevent cattle from entering the ditch.

Within fifteen (15) days afler construction of thé pipeline is completed, and after any ac-
tivities, including but not limited to, repairing, maintaining, or removing the pipeline, which
disturb the surface of the right-of-way, Grantee will:

1. disc and seed the easement righi-of-way with buffel grass; and

2, [ifl ahd grade the right-of-way sa as to restore the same to its original level as
nearly as possible,

It regard to consiruction, maintenauce, repalr or removal of the pipeline and restoration
of the surface thereto, Grantee shall employ double ditching. Grantee agrees to first remove the
topsoil of the affected area and place same in one Jocation and then remove the subsoil and place
it at a separate location. Granlee the agrees {o replace the sybsoil first and then replace the top-
soil last immediately thereafter,

3. build and miintain such water diversion terraces as are required fo Grantor's rea-
sonuble satisfaction to prevent soif erosion on the easement right-of-way and
Grantee agresd to employ such other means as are necessary to prevent efosion on
the easement ocedsioned by its use and operation of same and as are necessaty to
reasonably control the drainage of water across and along the easeinenl;

4, remove from the premises all broken or discarded material, nachinery, spent
welding rods, trash, or debris left from Grantee's activities and maintain right-af-
way clean of sdme at all times. Under no circumstances wiil Grantee be allowed
to bury debris, trash or foreign materials of any kind on any of Granlor's lands;

5. - rake up and bun {or, at Grantee’s aption, chip and spread) all brush removed from
the right-of-way and bury all rock located in or shoveled out of the right-of-way,
If conditions do not permit brush to be burged, then Grantee will chip or remove
all brush removed [rom the right-of-way.

G, plant or sprig the dasement right-of-way with buff‘cljgrass seed;

7. Should Grantes ctoss any roads of Grantor with the pipeline, Grantee will install
pravel, road base, or caliche over said crossing, compacting same so thal such
crossing does not subside. If the crossing subsides, Grantee will fill such crossing
to grade with gravel, road base, or caliche so that same remains passable by ordi-
nary passenger velicle. : '

Grantee further agrees lo mow said right-of-way at least twice a year. Granlee agrees lo
maintain and repalr any damage done to Granfor's roads, culverts, fonces, gates and cattle guards
by Grantee, within a rensonable petiod of time (1ot to exceed fifteen (15} days from each occut-
rence). Grantee ghall be Hable for any commingling of livestock resulting from Grantee's use of
such right-of-way,

The conisideration paid to Grantor at the tisme tliis easement is executed includes fulf and
final pnyment for any aud all damages to growing clops, pasturage, timber (reos or brush),
fences, buildings or other improvements of Grantor lecated ou the easement {but not on Gruntor's
other lands) which result from the exercise of the rights granted during initial construction, but



subject to remediation as set furth herein, and Grantor, for himself, his heirs, representatives and
assigns, hereby releases Grantee from any and all such liability. Thereafter, Grantee shall
promptly assume all responsibility for accidents and damages which may arise out of its use of
sald easement and Grantee hereby agrees to pay any and all claims and damages which rmay arise
from laying, constructing, repairing, inspecting, maintaining, operating and removing said pipe-
line and agrees to pay all costs and expenses, loss and damage, to persons or propesty including,
but not limited to, growing crops, wildlife, livestock, cattle, water wells and pipelines, stock
tanks, roads, fences, timber, buildings, native or improved grasses, groundcover, trees or brugh,
Any such damages shall be due and payable within thirty (30) days from notice to Grantes of
such damages. This covenant to pay such damages shall be a cantinuing covenan! and rtin with
the land. .

Grantee, or the agents, servants, employess, contractors, and/or subcontractors of Grantee
will, while upen the land of Grantor, pursuant to the terms of this agreement, display their com- |
pany nama upon their vehicles and, upon request, will stop and identify themselves, their desti-
nation and the purpose of their presence upon the lands of Grantor, :

Should this pipeline develop a leak on Grantor's property, Grantee shall immediately pro-
ceed to effect repairs and mitigate any and all damages rosulting thersfrom. Such mitigation

- shall include all emergency measures necessary to minimize the spread of the product into the
_ soil and ground water. Should Grantor notice a leak, Grantor will promptly natify the Grantee of

same,

Any contrastors hired by the Grantee shall, prior to entry, tender to Grantor evidence of
general llability insurance with 33100,0\‘.)0.00/55300.,000l 00 limits and at tegst a $1,000,000.00 ym-
brella, ' W F\l/ % "7,344 (L an— ﬁ
The pipeline right-of-way and easement herein ted may be used By Grantee orits o
successors or assigns for transportation of waste water and municipal sewdge from Grantee's -
collection system to Cirantee's waste water treatinent [acility ouly, for-febimf4¥years from date
hereof and so.long thereafler as Grantes transmits such products through said line without cessa-,

- tlon of-more than four (4) years, but iF after the expiration of four#) years from date hereof,

Grantee or its successors or assigns, fuil for any reason to transmit such products through said
line for four (4) years, then this graat shall terminate as to al} parhiss, and alf rights herein granted

shall automatically revert to Grantor or itg succey assigns A Sy
CEI/E / V.'”‘f};z. ygm% S/
L 1)

A.condition to the granting of this easem its continuation is that no emplayee, rep-
resentative or coniractor of Granlee or any other person atlowed to come upon said land by -
Grantee shall be permitted to consume alcoholic beverages or illegal drugs, hunt, fish, swim,
camp or picnic on said fand, and no dogs, guns, cameras, fireams, motorcycles, three or four
wheelers, fishing cquipment or other sporting paraphernalia of this type will be permitted on the
premises or Girantor's adjacent lands, Further, a 20-mph speed timit shall be strictly enforced as
to grantee, its contractors, agents, and representatives. If any of Grantee's ropresentatives or em-
ployees violate this provision or become objectionable to Grantor, Grantor has the right to eject
such party from said lands and thereafter prohibit such party from entering wpon said lands, I
any of Grantee's agents, guests, employees, contractors or representatives are caught with game
or wildlife killed or olherwise laken from Grantor's lands, us well as any other propetty taken,
including, bul not limiled 10, mesquite, skulls, deer antlers, petrified wood, arrowheads, cactus
ek netifaots, then Grantee shall compensate Grantor in an amount equal to the fir market value
thereof,

Prior to commencement of construction Grantes shafl advise Grantor of its intention to
commenace by telephone nt (830) 876-5163, No swrveying or construction shall taka place during
deer and quail season or when thé premises are wet.

Grantee may not grant access, ingress or egyess over said right-of-way to third parties
other than employees, cepresentatives or condractors, who do not hold this right-of-way grant,
The rights herein granted shall be exercised in such a manner as does not interfere with Grantor's
use of its lands described herein or adjacent to the right-of-way. Grantor may grant other eage-
ments and rights-of-way 50 long as such rights are in conjunction with or do not disrupt or inter- .
fere witl Grantee's use, possession and oceupancy of same, Grantor also reserves Ihe right to
grant surface and subsurface leases and agreement to third parties without the néed for consent or
joinder of Grantee.
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In tho event of the breach of any provision of this easement, Grantee shall pay to Grantor
all costs and expenses reasonably incumed including reasonable attorney's fees and costs of court
incutred by Grantar for the enforcement of the provisions of this easement. Venue-for any cause
of action or any other assertion of a right under and of the terms of this easement shall be in
Dimmit County, in the State of Texas. It is controllingly agreed and understood that time is of
the essence in the performing of each responsibility under the terms of this easement,

This right-of-way easemen} is mads subject to any valid leases, mortgages, and right-of
way easemonls covering shid lands as sliown or record in Dimmit County, Texas.

Al.l notices to be sent to Granlee shall be sent to the following address:

_'The City of Asherton
P.O. Bax 450
_ Asherton, Texas 78827

All notices to ba sent to Grantor shall be sent to the foilowing address:

Larty Votaw
P.O. Box 486
‘Carrizo Springs, Texas 78834

Either party hereto may from time to time designate in 'writing a different address or
agent for the giving of any notice hereunder, : ‘

All notices sent forth herein shall be in writing. Written notices shall be sent by the fal-
_owing means:

a.) 8. Mnil, Certified, Return Receipt Requested;

b)) Telefax, followed buy U.S. Mail, Certified, Retum Recsipt Requested;

c.) QOvernight Bxpress Service (Federal Egress, Alrbore, ste
f—;’}z/ 5?;va %‘3 OC%;’:? - V ~
TO HAVE AND TO HJLD the sai 1ght-of-way ofd easement witto Grantee, its succes-
sors and assigns, for four 13 from the date hereof, and as long theceafior as waste water
and effiuent is transported through said pipeline without cessation or more than twenty-Four (24)
consecutive months;as hereinabove provided, and the undersigned hereby bind themsslves, their
heirs, executors and administrators, successors an assigns, to warrant and forever defend all and -
singular said premises unto Grantee, its successor and assigns; against every person whomsoever
tawfully claiming or to ¢laim the same or any part thereof, by, through and under Grantor, but
not otherwise,

With Granloy's consent, the Grantee shall have the right to assign this grant in whole or in
part, however, Grantee and each subsequent grantee, shalf notify Grantor by mail within thirty
{30) days of sach such firture assignment. Consent lo ussign shall not be unreasanably withheld
by Grantor. No assigunment of this easement shall relense Grantee from liability {or breach of
iy obligation occurring prior to such assignment, or ihe aforesaid notice of assignment to
Grantor, whichever date ig later in time. The terms and provisions hereofshall inure to the bene-
fit of and be binding upon Grantor and Grantee and their respective heirs, representatives, suc-
GESSOLs Or assigns, ' :

-~

Executed thia the day of , 2000.

THE CITY OF ASHERTOM

BY Jt—w'\ ﬂ%‘e;
o e R y

, LARRY VOTAW
Its'\&'\d'«\f by :




STATE OF TEXAS §

COUNTY OF DIMMIT. §

This instrument was acknowledged before me on , 2000 by
LARRY VOTAW. :

Notary Public, State of Texas

STATE OF TEXAS §

COUNTY OF DIMMIT § :

This instrument was acknowledged before me or% ﬂ’;} f , 2000 by

JACIKIE VOTAW RUSSELL,

IEODIIPODIPOEIPAOSIF IS %

TN L e

J - gl i, | P bl' f |4 Lo
State of Tones Natary Public, State of Texat

Convn. By, 11-44-2002 |
SRS PIESTDPOF SSPLAAS vt

STATE OF TEXAS §
COUNTY OF i mwvia, R

This ipstrument was acknowledged before me on M&t)'l t!-L'y e f{ , 2000 by
\?AW\ alvetan, TR . MWMavups of THE
CITY OF ASHERTON, ! T

- e
! R AT R T R g‘
[}

i

LETICIA C. CARMONA{ - @ ﬂ .
Motapy Pekile - Y P ) LeaDd L s
Stete of Texas §

Comm, Exp. 9152002 i Notary Public, Slate of Texas

e ey s D e oot g aBepet e A Ry

204149, doe/6- 10
WLK 90-4 |49



EXHIBIT “A

Tha sassment centarline out of Track No. 3

BEGINNING at a point on the southwest line of the HEGNER
Survey #1, Bloeck 1, Abstract No. 142 located South 35°
East approximately 994.00 Ffeet Ffrom tha wast cornar of the
said Sucrvey '‘and alao South 35° Bast 7.5 feet from the south
cornar of a 41,12 acre traat referrad te in the 548.33 acre
Tract No. 3 set sside to John Bader, et al;

THENCE' with the masement centarline pPaxallel ta and 7.5
feat sountheast of tha southeast line of the 41,12 acre
tract North 55° East. approximately 1,952 feat to a-point;

THENCE with the oasemant centerline parallel to and 7.5
feat northeast of the northeast line of the 41.12°' aare
Eract North 35° West approximataly 911.00 feet te a peint
7.5 feaat southeast of the northwest line of the said 548.33
acgre Tract No, 3;

THENCE with the easement canterline parallal +to and 7.5
faat southeast of the northwest lipe of the 544,33 acre
Tract No. 3 North 55° Rast approximately 3,326 feet to a
point on the northeast line of the 54R.33 acre tract
containing approximately 5.69 acras of land, more or leas,
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CLARENCE L. LITTLEFIELD, P.E,
PRESIDENT

SOUTHWEST ENGINEERS, INC,

ENGINEERS - PLANNERS
307 St. Lawrence Street Phone 830-672-754¢6
Gonzales, Texas 78629 Fax  830-672-2034

Jamuary 25, 2006 e

Mr. Gilberto Gonzalez, Jr., Mayor

City of Asherton &
P. O. Box 450

Asherton, TX 78827

' Re: Asherton, Texas

Wastewater Treatment Plant
TWDB Grant No, G193 00/G19400/1635
.SEI Project No. 0211-001-96

Dear Mr. Gonzalez:

This letter pertains to Asherton's wastewater treatment plant and further describes
the plan we proposed in our letter of January 4, 2006, and discussed during the City
Commission meeting of Janvary 16, 2006, 1 have attached a preliminary budget for that
plan,

We propose that part of the remaining, approximately $650,000, Economically
Distressed Areas Program funding be used to purchase the remaining quarter section of
land on which the existing wastewater plant is located, The attached map illustrates this
land. The reason for this acquisition is three fold.

The existing treatment plant does not meet the State's requirements, so with future
funding, the City would use the land to construct a new wastewater plant. Texas
Commission on Environmentat Quality requires the lagoons to be waterti ght. It has been
alleged that the existing lagoons leak, and evidence has been produced that could
substantiate that claim. Documents from original construction indicate little effort was
made to make the lagoons watertight, Consequently, it would be difficult for an engineer
to certify that the lagoons comply with the States leakage limitations, Reconstrocting the
lagoons to the condition required by the State so that an engineer could make such a
certification would be difficult and expensive,

EXHIBIT

T:\Asherton 211 -\Wastewater Plant\Correspondence\Gilbento Ganzaloz 01-25-06.doc |
Mo
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Page2 of 2
January 25, 2006

The permit for the plant limits the biochemical oxygen demand to 30 mg/l, as well
ag other limitations. Computations indicate that the existing lagoons should be adequate
for that limit, at least for the current service load. However, in the past the effluent has
far exceeded the biochemical oxygen demand limitation. The City would use the land to
dispose its effluent by irrigation of pastureland, and avoid releasing water from the
lagoons that does not meet the required limitations,

The adjoining property owner filed a lawsuit claiming damage to his property due
to leakage from the lagoons. That suit has been withdrawn because the City intended to
construct a new plant. If the City owns this land, the basis for damage andfeinstating the
lawsuit would be removed,

We propose that part of the remaining funding be used to install an jrrigation
system for effluent disposal by land application, As previously discussed the intent
would be to avoid permit violations and penalties for discharging effluent that does not
meet the water quality standards. This would include clearing and sprigging an area for
irrigation, center pivot irrigation equipment, a purep and irrigation line to draw water
from the lagoons and pump it to the center pivot irrigation equipment, intake lines in the
last two lagoons and related electrical and site work.

We propose to use the remainder of the funding to construct a leakage collection
system around the lagoons. This would consist of a trench partially filled with gravel,
partway around the lagoons and about twelve feet deep. A 4-inch perforated pipe would
be installed near the bottom of the trench and graded to a sump near the northeast corner
of the lagoons. A small submersible wastewater pump would be installed in the sump to
pump leakage through a 3-inch pipe back to the first pond. The intent of these
improvements would be to collect any leakage which may occur and retun it to the plant.
Another intent would be to lower the water table below the elevation of the water course
along the easterh boundary of the site, The result would be classified as rapid infiltration,
a very effective treatment technique.

 Please call Clarence L. Littlefield, P.E. or e if you have any questions
concerning this matter, we will be happy to meet with you to discuss the City's project.

Please let me know how you wish to proceed.

Respec 5@.

RicHard C, Collins, P.E.

Attachments

T\Asherton 21 1-\Wastewater PlantComespondence\Gilberto Gonzalez 01-25-66.doc



01/25/06

Asherton, Texas .

Wastewater Treatment Plant

Estimate for acquiring land adjoining the existing plant,

installing irrigation piping and equipment and constructi

improving and irrigation area,
ng a leakage collection system.

1. 40 ac Clearing and Grubbbing @ $300.00 $12,000
2, 35 ac Sprigging Coastal Bermuda Grass @ $300.00 10,500
3. 2 Is 12" Lagoon Outlet @ $8,000.00 18,000
4, 1,100 K 8"Irrigation Line @ $12.00 13,200
5. 1800 if PowerLine @ $4.50 7,200
6. 1 Is 400 gpm Irrigation Pump Q@ $35,000.00 35,000
7. 1 Is 870 Center Pivot Irrigation System @ $60,000.00 60.000
Subtotal Irrigation Improvements 153,900
8. 2,560 f Collection Trench W/ 4" Perforated $50.00 129,000
Pipe and Gravel Fill
9. 700 i 3"Effluent Line $7.00 4,900
10. 1 Is Pump Well and Pump $28,000.00 28,000
1. 1,200 If Buried Power Cable $4.50 5,400
Subtotal Leakage Collection System 167,300
Subtotal $321,200
Contingencies 32,100
Basic Engineering Services 42,400
Other Engineering Services' 106,000

Fiscal, Legal, Administrative, Etc. 25,100

Total Preliminary Budget\EstImate $526,80 }/

Site Acquisition

Less Existing Site 51 ac. D

' '
Reconcilliation of expenditures to date with the budget has not been completed at this time; . %D
however, from preliminary tabulation, approximately $850,000 remain uncommitted. The % , 6 @

0 ¢
remaining funding includes $26,000 in loan funds for which the bonds have not been issue J D f/\ {
! Site Acquisition $15,000; Site Surveying $4,000; Geotechnical $4,000: ] ) v\}

Inspection $10,000; Facili V( U;{f;ﬁy

ty Plan And Environmental Report Amendments $7,000:
Pollution Prevention Plan $4,000; Wastewater Permit Amendment $12,000;
Previous Engineering Efforts $50,000.

T:\Asherton 211-\Wastewater Plant\Estimate For Irrigation 01-25-06.xis
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S | HEREBY CERTIFY THAT THIS PLAT IS _¥HUE AND
« GORRECT TO THE BEST OF MY KNOWLEDGE AND

BELIEF, AS SURVEYED ON THE GROUND, BY ME
& ON DECEMBER 2, 2004

o 00! '
6 EGISTERED PROFESSIONAL LAND SURVEYOR
S LICENSE NO. 4854

5 JERRY MOORE
* LAND SURVEYING

Land Surveying/Mopping
608 N. Caroncohua, J808
Corpus Christh, T 78470
(381) 382~0434  Fox (381) B82~0440
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PLAT OF

129.92 acres of land out of the @

RICHARD GILLUM Survey No. 58, A-71,
Dimmit County, Texas, and being all
that 7.00 acre tract described in
Vol. 197, Pg. 538, of the Deed Records
of Dimmit County, Texas, and q portion of
that 153.00 acre tract described in
Vol. 128, Pg. 171, of the Deed Records
of Dimmit County, Texcs.
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