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May 22, 2014 

TO:  Persons on the attached mailing list. 

RE: City of Asherton 
TPDES Permit No. WQ0013746001 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at the City of Asherton City Hall, 7935 State Highway 83, 
Asherton, Texas. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide. 

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and  

http://www.tceq.state.tx.us/


(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/goto/comments or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled.  

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ms 

Enclosure

http://www.tceq.texas.gov/goto/comments
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TPDES PERMIT No. WQ0013746001 
 


APPLICATION BY 


THE CITY OF ASHERTON


§ 
§ 
§


BEFORE THE  
TEXAS COMMISSION ON 


ENVIRONMENTAL QUALITY


 


EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 
 


 
The Executive Director (ED) of the Texas Commission on Environmental Quality 


(the commission or TCEQ) files this Response to Public Comment (Response) on the 


City of Asherton’s (Asherton) application for a major amendment to Texas Pollutant 


Discharge Elimination System (TPDES) Permit No. WQ0013746001, and the ED’s 


preliminary decision. As required by 30 Texas Administrative Code (TAC) Section (§) 


55.156, before a permit is issued, the ED prepares a response to all timely, relevant and 


material, or significant public comments. The Office of the Chief Clerk received two 


timely comment letters from Patrick J. Kelly on behalf of Larry Votaw and Jackie Lynn 


Russell. This Response addresses all such timely public comments received, whether or 


not withdrawn. If you need more information about this permit application or the 


wastewater permitting process, please call the TCEQ Public Education Program at 1-


800-687-4040.  General information about the TCEQ can be found at our website at 


www.tceq.state.tx.us. 


BACKGROUND 


Description of Facility 


Asherton has applied for a major amendment to Permit No. WQ0013746001 to 


authorize an increase in the discharge of treated domestic wastewater from a daily 


average flow not to exceed 180,000 gallons per day to a daily average flow not to exceed 


200,000 gallons per day.  The existing wastewater treatment facility serves the City of 



http://www.tceq.state.tx.us/
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Asherton’s service areas. The proposed wastewater treatment facility has not been 


constructed, but will be at the site of the existing wastewater treatment facility which is 


located at 504 End Street, Asheron in Dimmit County, Texas 78827. 


The effluent limitations in the proposed permit, based on a 30-day average are: 


Phase Biochemical 
Oxygen 


Demand (5-
day) (BOD) 


Total 
Suspended 


Solids (TSS) 


Total Dissolved 
Solids (TDS) 


Dissolved 
Oxygen (DO) 


Interim  30 (mg/L) 90 (mg/L) Report (mg/L) 4.0 (mg/L) 


Final 20 (mg/L) 20 (mg/L) Report (mg/L) 2.0 (mg/L) 


Additionally, in the Interim phase the total residence time in the wastewater 


treatment system must be 21 days, based on a daily average flow of 0.18 million gallons 


per day (MGD).  In the Final phase the effluent must contain a chlorine residual of at 


least 1.0 mg/L and may not exceed a chlorine residual of 4.0 mg/L after a detention time 


of at least 20 minutes.  In both phases of the  proposed permit the effluent may not 


exceed 126 colony forming units or most probable number of E. coli per 100 ml.  


The treated effluent will be discharged to an unnamed tributary, then to El Moro 


Creek, then to Soldier Slough, then to Nueces RiverAbove Holland Dam in Segment No. 


2105 of the Nueces River Basin. The unclassified receiving water uses are minimal 


aquatic life use for the unnamed tributary and El Moro Creek. The designated uses for 


Segment 2105 are primary contact recreation, public water supply, and high aquatic life 


use. The effluent limitations in the draft permit will maintain and protect the existing 


instream uses. 
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Procedural Background 


TCEQ received the permit application on April 5, 2013 and declared it 


administratively complete on May 17, 2013. The Notice of Receipt of Application and 


Intent to Obtain a Water Quality Permit (NORI) was published on June 19, 2013 in the 


Carrizo Springs Javelin. The technical review was complete on December 5, 2013 and 


the Notice of Application and Preliminary Decision (NAPD) was published on February 


19, 2014 in the Carrizo Springs Javelin. Spanish language notice was not required 


because Asherton was unable to locate a Spanish language newspaper in either Dimmit 


County or the City of Asherton. The public comment period ended on March 21, 2014. 


This application is subject to the procedural requirements adopted pursuant to House 


Bill 801, 76th Legislature, 1999. 


Access to Rules, Laws and Records 


 The following websites may be useful: 


• Secretary of State website for all administrative rules: www.sos.state.tx.us 


• TCEQ rules in Title 30 of the Texas Administrative Code: 


www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30 


Environmental Quality”) 


• Texas statutes:  http://www.statutes.legis.state.tx.us/ 


www.capitol.state.tx.us/statutes/statutes.html 


• TCEQ website: www.tceq.state.tx.us (for downloadable rules in Microsoft 


Word or Adobe PDF formats, select “Rules, Policy, & Legislation,” then “Rules 


and Rulemaking,” then “Download TCEQ Rules”) 


• Federal rules in Title 40 of the Code of Federal Regulations: 


• http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_


02.tpl  www.epa.gov/epahome/ cfr40.htm 


• Federal environmental laws: www.epa.gov/epahome/laws.htm 



http://www.sos.state.tx.us/

http://www.sos.state.tx.us/tac/

http://www.statutes.legis.state.tx.us/

http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_02.tpl

http://ecfr.gpoaccess.gov/cgi/t/text/textidx?tpl=/ecfrbrowse/Title40/40tab_02.tpl

http://www.epa.gov/epahome/laws.htm
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Commission records for this facility are available for viewing and copying at 


TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of the 


Chief Clerk, for the current application until final action is taken). The application for 


this facility has been available for viewing and copying at the City of Asherton City Hall, 


7935 South Highway 83, Asherton, Texas, since publication of the NORI. The draft 


permit, statement of basis/technical summary and ED’s preliminary decision have been 


available for viewing and copying at the same location since publication of the NAPD. 


COMMENTS AND RESPONSES 


COMMENT 1: 


Mr. Kelly stated that the actual discharge route is not the discharge route that 


Asherton provided in its application. According to Mr. Kelly, the discharge is across flat 


land that is gently sloping such that the water disburses and is not confined to a 


tributary. 


RESPONSE 1: 


The ED’s staff uses a number of sources to verify discharge routes provided by 


applicants.  For TPDES permits, applicants are required to provide a full size USGS 


topographic map showing the wastewater treatment plant, the discharge point, and the 


discharge route for three miles immediately downstream of the discharge point.  TCEQ 


has an in-house geographic information system (GIS) program, ArcView, in which all 


current TPDES discharge points are mapped; the ED’s staff can examine the discharge 


points with USGS topographic map layers and aerial/satellite images layers.  In 


addition, the ED’s staff examines previous permit reviews and notes the discharge point 


locations and discharge routes that were previously described and confirmed. 
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According to Asherton’s application, the discharge route is the same as in the 


discharge route described in Asherton’s existing permit.  A member of the Standards 


Implementation Team verified the discharge route using USGS topographic maps and 


aerial photographs.  As stated in the memo from the Standards Implementation Team, it 


appears that the discharge is to an unnamed tributary (also called a stream or creek). 


The tributary channel is clearly depicted on the USGS topographic map and is visible, 


immediately adjacent to the wastewater treatment plant ponds, on aerial photographs.  


Therefore, the discharge route described in the proposed permit, as verified by the 


Standards Implementation Team, is: to an unnamed tributary; then to El Moro Creek, 


then to Soldier Slough, then to Nueces River Above Holland Dam in Segment 2105 of 


the Nueces River Basin. 


The draft permit does not limit the ability of a nearby landowner to seek relief 


from a court in response to activities that may or do interfere with the use and 


enjoyment of their property.  If the Applicant’s activities create a nuisance condition, 


TCEQ may be contacted to investigate whether a permit violation has occurred.  


Potential permit violations may be reported to TCEQ Region 16 Office in Laredo at (956) 


791-6611, or by calling the state-wide toll-free number at 1-888-777-3186.  Citizen 


complaints may also be filed online at the following website:  


http://www.tceq.state.tx.us/enforcement/complaints/index.html. 


COMMENT 2: 


Mr. Kelly stated that Asherton’s discharge is causing flooding on parts of Mr. 


Votaw’s ranch and Ms. Russell’s ranch that have never flooded in the past. 
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RESPONSE 2: 


Flooding concerns are not addressed in the wastewater permitting process, 


unless there is a potential impact to water quality. The TCEQ's authority in the TPDES 


permitting process is limited to controlling the discharge of pollutants into water in the 


state and protecting the quality of the state’s rivers, lakes, and coastal waters.  The 


permittee must meet the effluent limits and other requirements of the  proposed permit, 


if issued, even during rainfall events and periods of flooding. For flooding concerns, 


please contact the local floodplain administrator for this area. For a list of local 


floodplain administrators, please contact the Texas Water Development Board at 512-


463-7847 or visit its website at http://www.twdb.state.tx.us/flood/index.asp. 


COMMENT 3: 


Mr. Kelly expressed concern that the discharge has the potential to contaminate 


two fresh water wells in the vicinity of the Asherton discharge.  


RESPONSE 3: 


The Water Quality Division has determined that the proposed permit complies 


with the Texas Surface Water Quality Standards (TSWQS).1 The TSWQS ensure that 


effluent discharges are protective of aquatic life, human health and the environment. 


According to the Texas Groundwater Protection Strategy, AS-188, if the surface water 


quality is protected, then the groundwater quality in the vicinity will not be impacted by 


the discharge. 


                                                           
1 The TSWQS are found at 30 TAC Chapter 307. 
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According to Asherton’s application the proposed facility will comply with 


TCEQ’s siting requirements.2 The siting requirements do not allow wastewater 


treatment plant units to be located in a 100-year floodplain, in wetlands, or within 250 


feet of a private water well, unless the plant unit is protected from inundation and 


damage that may occur during that flood event.  According to Asherton’s application, 


the majority of the site is within the 100-year flood level, however, the top wall elevation 


of all basins will be above the 100-year flood level, and Asherton will not need to fill a 


wet land or part of a wetland to construct the wastewater treatment facility.3  


Additionally, Asherton verified that the wastewater treatment facility complies with the 


requirements regarding unsuitable site characteristics found in 30 TAC § 309.13(a) 


through (d).4 


In addition, the proposed permit requires disinfection of the treated effluent 


before discharge.5  Chlorination of the treated effluent is required to provide adequate 


disinfection and reduce pathogenic organisms.  Asherton’s proposed permit requires 


that its effluent be chlorinated in a chlorine contact chamber to a chlorine residual of 


4.0 mg/l with a minimum detention time of 20 minutes.  According to the proposed 


permit requirements, the chlorine residual must be monitored once a month by grab 


sample.6  The proposed permit contains effluent limits for bacteria, using E. coli as the 


bacterial indicator organism.  The water wells, if any in the vicinity of the facility are not 


                                                           
2 The siting requirements are at 30 TAC § 309.13(a)-(d) 
3 City of Asherton, Application, Technical Report, Page 12 of 44.  
4 City of Asherton, Application, Administrative Report, Page 16. 
5 City of Asherton, Proposed Permit, pages 2 and 2a. 
6 City of Asherton, Proposed Permit, pages 2 and 2a. 
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likely to be contaminated if the applicant operates the facility in accordance with TCEQ 


rules and the provisions in the proposed permit. 


COMMENT 4: 


Mr. Kelly commented that the current discharge affects ranching operations and 


makes roadways impassible.  Mr. Kelly also stated that because of how the effluent is 


discharged, property values are likely to be decreased. 


RESPONSE 4: 


Potential effects on ranching, roadways and property values are not considered in 


the review of a wastewater permit application.  However, the issuance of a permit does 


not grant the permittee the right to use private or public property for conveyance of 


wastewater along the discharge route described in this permit.  This includes property 


belonging to any individual, partnership, corporation or other entity. Neither does this 


permit authorize any invasion of personal rights or any violation of federal, state, or 


local laws or regulations.  It is the responsibility of the Applicant to acquire property 


rights as may be necessary to use the discharge route. 


Additionally, the proposed permit does not limit the ability of nearby landowners 


to use common law remedies for trespass, nuisance, or other causes of action in 


response to activities that may or actually do result in injury or adverse effects on 


human health or welfare, animal life, vegetation, or property, or that may or actually do 


interfere with the normal use and enjoyment of animal life, vegetation, or property. 


COMMENT 5: 


Mr. Kelly expressed concern that the discharge will adversely affect the health 


and safety of the property owners as well as their families, employees, and guests. 
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RESPONSE 5: 


The Texas Surface Water Quality Standards require that discharges may not 


water quality by more than a de minimis extent the receiving waters,7 and may not 


result in situations that impair existing, attainable or designated uses, and that surface 


waters not be toxic to man, or to terrestrial or aquatic life.8   The effluent limits in the 


proposed permit are set to maintain and protect the existing instream uses. 


In this case, the receiving stream uses are minimal aquatic life use for the 


unnamed tributary and El Moro Creek, and primary contact recreation, public water 


supply, and high aquatic life use for Segment 2105. The Executive Director determined 


that these uses should be protected if the facility is operated and maintained as required 


by the proposed permit and regulations. Additionally, the treated effluent will be 


disinfected prior to discharge to protect human health. 


Finally, the draft permit specifically prohibits the unauthorized discharge of 


wastewater or other waste and requires Asherton to take all reasonable steps to 


minimize or prevent discharges or other permit violations that would adversely affect 


human health or the environment.9 


COMMENT 6: 


Mr. Kelly expressed concern that Asherton’s discharge may have an adverse effect 


on the quality of deer from Mr. Votaw’s deer breading program.  Mr. Kelly expressed 


particular concern over the quality of meat after the animal has been harvested. 


                                                           
7 30 TAC § 307.5. 
8 30 TAC § 307.6(b). 
9 City of Asherton, Proposed Permit, Page 9, Item 2.d.  
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RESPONSE 6: 


The TCEQ allows permitted facilities to discharge treated effluent, provided the 


effluent maintains the quality of water in the state. The TSWQS state that "water in the 


state shall be maintained to preclude adverse toxic effects on aquatic life, terrestrial 


wildlife, livestock, or domestic animals, resulting from contact, consumption of aquatic 


organisms, or consumption of water."10 To meet these water quality standards, the 


proposed permit contains effluent limitations that are designed to protect and maintain 


the existing water quality in the receiving streams.  Therefore, the Executive Director 


has determined the discharge is not likely to have adverse effect on the quality of deer 


from Mr. Votaw’s deer breading program if the facility is operated and maintained as 


required by TCEQ rules and the provisions in the proposed permit.  


COMMENT 7: 


Mr. Kelly stated that best solution to the issues Mr. Votaw has faced regarding 


Asherton’s discharge would be to install pivot irrigation systems so that the water could 


be properly absorbed into the soil. 


RESPONSE 7: 


The proposed permit for Asherton is a discharge permit, therefore, Asherton is 


only authorized to discharge its effluent to the unnamed tributary.  TCEQ’s rules require 


that before an entity can use its effluent for irrigation it must obtain a 30 TAC Chapter 


210 authorization.  The entity must also have a wastewater permit that provides for an 


alternative means of disposal during times when there is no demand for the use of the 


reclaimed water.  The Chapter 210 authorization is a separate authorization from the 


                                                           
10 30 TAC § 307.6(b)(4). 
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entities wastewater discharge permit.  Since the wastewater discharge permit is a 


prerequisite for obtaining the Chapter 210 authorization, it is not included in a 


discharge permit. 


COMMENT 8: 


Mr. Kelly stated that Mr. Votaw filed suit against Asherton in 1993, but the case 


was eventually dismissed. In 1999 the City and Mr. Votaw reached an agreement 


whereby the existing wastewater treatment facility would be decommissioned and a new 


facility would be built. According to Mr. Kelly, Asherton has breached the agreement 


because the City never built the new facility. 


RESPONSE 8: 


On June 14, 2012, Asherton entered into an Agreed Order (AO) with the TCEQ 


which required it comply with the permitted effluent limits within 90 days of the 


effective date of the AO.11  Asherton indicated that to meet its permitted effluent limits, 


it must build a new wastewater treatment facility.  The ED has provided two extensions 


to the compliance deadlines to allow Asherton to prepare this amendment application, 


which if granted would allow Asherton to construct a new wastewater treatment facility.   


According to the terms of the extension to the Agreed Order, construction of the new 


wastewater treatment facility must be completed by February 28, 2016.  According to its 


application, the City of Asherton has applied for funding from the United States 


Department of Agriculture.  


                                                           
11 City of Asherton 
Docket No. 2011-1837-MWD-E, Ordering Provision 2. 
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CHANGES MADE TO THE PROPOSED PERMIT IN RESPONSE TO 
COMMENT 


No changes to the proposed permit have been made in response to public 


comment. 


Respectfully submitted,  
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E., Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 


 


______________________________ 
Kathy J. Humphreys, Staff Attorney 
Environmental Law Division 
State Bar No. 24006911 
P. O. Box 13087, MC 173 
Austin, Texas 78711-3087 
Phone:  (512) 239-3417 
Fax:  (512) 239-0606 
 
REPRESENTING THE 
EXECUTIVE DIRECTOR OF THE 
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY  
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CERTIFICATE OF SERVICE 


I certify that on May 19, 2014, the “Executive Director’s Response to Public 
Comment” for Permit No. WQ0013746001 was filed with the Texas Commission on 
Environmental Quality’s Office of the Chief Clerk.  


___________________________ 
Kathy J. Humphreys, Staff Attorney 
Environmental Law Division 
State Bar No. 24006911 
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