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October 6, 2014

TO: Persons on the attached mailing list.

RE: Tenaska Roan’s Prairie Partners, LLC
TPDES Permit No. WQ0005111000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the Navasota Public Library, 1411 East Washington Avenue,
Navasota, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.
The request must include the following:
D Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A)  one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/ms
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MAILING LIST

Tenaska Roan’s Prairie Partners, LLC
TPDES Permit No. WQ0005111000

FOR THE APPLICANT:

M. Fred Strauss, P.G.

Tenaska Roan’s Prairie Partners, LLC
14302 FNB Parkway

Omaha, Nebraska 68154

Chris Stanford, P.E.

RPS

13345 Stagg Trail Road
Ashland, Virginia 23005

PROTESTANTS/INTERESTED
PERSONS:

Roy Hoffart
P.O. Box 250
Shiro, Texas 77876

Patrick S. and Jackie Phillips
7406 FM 2562 Road
Richards, Texas 77873

Patrick S. Phillips
7406 FM 2561 Road
Richards, Texas 77873

Neal Sutton
1000 Polo Club Drive
Austin, Texas 78737

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Celia Castro, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Charles Faulds, P.E., Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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PROPOSED TPDES PERMIT NO. WQO005111000

APPLICATION BY
TENASKA ROAN'’S
PRAIRIE PARTNERS, LLC.

BEFORE THE TEXAS
COMMISSION ON
ENVIRONMENTAL
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EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(the Commission or TCEQ) files this Response to Public Comment (Response) on the
application by Tenaska Roan’s Prairie Partners, LLC (Applicant or Tenaska) for a new
Texas Pollutant Discharge Elimination System (TPDES) permit, No.WQ0005111000,
and on the ED’s preliminary decision. As required by 30 Texas Administrative Code
(TAC) §55.156, before an application is approved, the ED prepares a response to all
timely, relevant and material, or significant comments. The Office of the Chief Clerk at
TCEQ received timely comment letters from the following persons: Patrick S. Phillips,
Jackie E. Phillips, Roy Hoffart, and Neal Sutton. This Response addresses all timely
comments received, whether or not withdrawn.

If you need more information about this permit application or the wastewater
permitting process, please call the TCEQ Public Education Program, Toll Free, at 1-800-
687-4040. General information about the TCEQ can be found at our website at

www.tecq.texas.gov.
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BACKGROUND

Description of Facility

The Applicant applied for a new permit to authorize the discharge of evaporative
cooler blowdown; previously monitored effluents (low volume waste sources, metal
cleaning wastes, chemical metal cleaning wastes, water treatment wastes, and
stormwater from internal Outfall 101); and uncontaminated air conditioner and
compressor condensate at a daily average flow not to exceed 105,000 gallons per day
(gpd) from external Outfall 001. The facility, Tenaska Roan's Prairie Generating Station,
is a 694-megawatt natural-gas fired, electrical generation station that will be operated as
a peaking plant. The plant site is located on the south side of State Highway 30,
approximately 2.5 miles southwest of the City of Shiro and approximately 1.1 miles east
of the intersection of State Highway 30 and State Highway 90, Grimes County, Texas.

The Applicant proposes to use clarified non-potable water from Lake Livingston
as make-up water for the facility. The source water will be supplied to the plant viaa
pipeline. The Applicant does not propose to own or operate its own water intake
structure on Lake Livingston. The Applicant does not propose the use of chlorination of
any water at the facility. The majority of the wastewaters to be generated will be non-
process waste streams, including blowdown from evaporative coolers and water
treatment wastes. Process wastewater will be collected in a series of drains and routed
to an oil/water separator. It will include low volume waste sources, plant service water,
wash water, neutralized effluent from ion exchange treatment, chemical storage drains,

spill cleanup wastes, and stormwater that accumulates within containment areas. These
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waste streams will be managed through Outfall 101, an internal outfall. Domestic
wastewater will be routed to an onsite septic tank and drainfield. The compressor
section of the combustion turbines will accumulate particulate from the ambient air as it
passes through the turbines. Compressor wash water (a mixture of demineralized water
and detergent) will clean this particulate from the compressor and will then be captured
and hauled off site.

The effluent limits for both Outfall 101, the internal outfall, and Outfall 001, the
external outfall, are a daily average concentration of 30 mg/L of Total Suspended Solids
(TSS); 15 mg/L of Oil and Grease; and a range of 6.0 to 9.0 standard units for pH. In
addition, the daily average flow from Outfall 001 must not exceed a daily average of
105,000 gpd. The proposed facility will be using gas turbines for electric power
generation, i.e., steam will not be used to generate the electricity. Thus, the steam
electric power generating point source category effluent limitations of 40 Code of
Federal Regulations (CFR) Part 423 are not applicable. Because the Applicant is not
chlorinating, no chlorine limitations are included in the draft permit.

The effluent is to be discharged to an unnamed tributary; then to Flagtail Creek;
then to Lake Creek in Segment No. 1015 of the San Jacinto River Basin. The unclassified
receiving waters have minimal aquatic life use for the unnamed tributary and Flagtail
Creek. The designated uses for Segment No. 1015 are high aquatic life use, primary
contact recreation, and public water supply. The effluent limits in the draft permit will
maintain and protect the existing instream uses. All determinations are preliminary and

subject to additional review and revisions. The 2012 Clean Water Act Section 303(d) list,
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the State’s inventory of impaired and threatened waters, does not currently list Segment
No. 1015.

TCEQ staff performed an antidegradation review of the receiving waters in
accordance with 30 TAC §307.5 and the June 2010 TCEQ implementation procedures
(IPs) for the Texas Surface Water Quality Standards (TSWQS). A Tier 1 antidegradation
review has preliminarily determined that existing water quality uses will not be
impaired by this permit action. Numerical and narrative criteria to protect existing uses
will be maintained. This review has preliminarily determined that no water bodies with
exceptional, high, or intermediate aquatic life use are present within the stream reach
assessed; therefore, no Tier 2 degradation determination is required. No significant
degradation of water quality is expected in water bodies with exceptional, high, or
intermediate aquatic life use downstream, and existing uses will be maintained and
protected. The preliminary determination can be reexamined and may be modified if
new information is received.

The discharge from this permit is not expected to have an effect on any federal
endangered or threatened aquatic or aquatic-dependent species or proposed species or
their critical habitat. This determination is based on the United States Fish and Wildlife
Service’s (USFWS) biological opinion on the State of Texas authorization of the Texas
Pollutant Discharge Elimination System. To make this determination for TPDES
permits, TCEQ and the Environmental Protection Agency (EPA) only considered aquatic
or aquatic-dependent species occurring in watersheds of critical concern or high priority

as listed in Appendix A of the USFWS biological opinion. The determination is subject
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to reevaluation due to subsequent updates or amendments to the biological opinion.
This permit does not require EPA review with respect to the presence of endangered or
threatened species.

Procedural Background

TCEQ received the application on December 18, 2013 and declared it
administratively complete on March 18, 2014. ED staff completed the technical review
of the application on April 29, 2014, and prepared a draft permit. The Applicant
published the Notice of Receipt of Application and Intent to Obtain a Water Quality
Permit (NORI) on April 9, 2014 and the Notice of Application and Preliminary Decision
(NAPD) on July 2, 2014 in the Navasota Examiner. The public comment period ended
on August 1, 2014. The application is subject to the procedural requirements adopted

pursuant to House Bill 801, 76t Legislature, 1999.

Access to Rules, Law, and Records

The following websites may be useful:

e Secretary of State website for all administrative rules: www.sos.state.tx.us

e TCEQ rulesin Title 30 of the TAC: www.sos.state.tx.us/tac/ (select “TAC
Viewer” on the right, then “Title 30 Environmental Quality”)
e Texas statutes: http://www.statutes.legis.state.tx.us/

e TCEQ website: www.tceq.state.tx.us (for downloadable rules in Adobe
PDF formats, select “Rules,” then “Current Rules and Regulations,” then
“Download TCEQ Rules”)

e Federal rules in Title 40 of the Code of Federal Regulations (40 CFR):
http://www.epa.gov/ lawsregs/search/40cfr.html

e Federal environmental laws: http://www.epa.gov/lawsregs/
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Commission records for this facility are available for viewing and copying at the
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of the
Chief Clerk, for the current application until final action is taken). The application for
this facility has been available for viewing and copying at the Navasota Public Library,
1411 East Washington Avenue, Navasota, Texas, since publication of the NORI. The
draft permit, the Statement of Basis/Technical Summary, and the ED’s preliminary
decision have been available for viewing and copying at the same location since

publication of the NAPD.

COMMENTS AND RESPONSES

COMMENT 1:

Patrick S. and Jackie E. Phillips commented that because they are adjacent
to the plant, the discharged contaminants will not have time to dilute with fresh water
and will be heavy with iron, arsenic, mercury, and selenium. Patrick S. Phillips
further commented that the ditch and creek where Tenaska proposes to discharge the
water will likely contaminate a lake on his property. He believed the discharge will
contain unacceptable levels of arsenic, mercury, selenium and other metals. Neal
Sutton commented that there is nothing in the application that indicates what the
wastewater will contain and the level to which it will be treated. He is concerned that the
proposed waste and stormwater will be immediately discharged into a public waterway.

RESPONSE 1:

The mission of the TCEQ is to protect our state's human and natural resources

consistent with sustainable economic development. Our goal is clean air, clean water,
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and the safe management of waste. To accomplish the mission, the TCEQ: 1) bases
decisions on the law, common sense, good science, and fiscal responsibility; 2) ensures
that regulations are necessary, effective, and current; 3) applies regulations clearly and
consistently; 4) ensures consistent, just, and timely enforcement when environmental
laws are violated; 5) ensures meaningful public participation in the decision-making
process; and 6) promotes and fosters voluntary compliance with environmental laws
and provides flexibility in achieving environmental goals. The effluent limitations and
other regulatory requirements proposed in the draft permit are consistent with
applicable agency rules, regulations, and policies which have been developed and are
implemented to be protective of human health and the environment.

The proposed permit was drafted in accordance with 30 TAC, Chapter 307, and
the June 2010 TCEQ IPs for the TSWQS, and should be protective of aquatic life and
human health in the receiving stream when the Applicant operates and maintains the
facility according to TCEQ rules and the draft permit requirements. Chapter 307 states
that surface waters cannot be made toxic to aquatic or terrestrial organisms and “will
not be toxic to man from ingestion of water, consumption of aquatic organisms, or
contact with the skin, or to terrestrial or aquatic life."” The methodology outlined in the
IPs is designed to ensure that no source will be allowed to discharge any wastewater
which: (1) results in instream aquatic toxicity; (2) causes a violation of an applicable
narrative or numerical state water quality standard; (3) results in the endangerment of a
drinking water supply; or (4) results in aquatic bioaccumulation which threatens human

health. If the effluent data shows pollutants that have the potential to exceed the
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calculated water quality-based limitations necessary to protect aquatic life, a permit
amendment will be initiated by TCEQ staff and additional monitoring, effluent limits,
and/or other controls may be added to the permit.

The ED’s technical review of the permit application begins with a review by the
Water Quality Assessment (WQA) Section. This section determines the designated uses
of the segment or water body that would receive the proposed discharge, the critical
conditions for the water body (i.e., low flow) when it is most susceptible to adverse
effects, and the limitations to ensure that the dissolved oxygen criteria are met. Upon
completion of the review, the WQA Section provides recommendations that are used to
develop requirements in the draft permit. In addition, a Tier 1 antidegradation review
has preliminarily determined that existing water quality uses will not be impaired by
this permit action, and numerical and narrative criteria to protect existing uses will be
maintained. No significant degradation of water quality is expected in water bodies with
exceptional, high, or intermediate aquatic life uses downstream, and existing uses will
be maintained and protected.

Because this is a proposed facility that has not been constructed, no effluent data
could be submitted with the application that represents the wastewater that will be
produced at the proposed facility. Therefore, Other Requirement No. 7 in the proposed
permit requires that the initial discharges be sampled and analyzed for a series of
pollutants (including iron, arsenic, mercury, and selenium) to be screened against the
concentrations necessary to protect the water quality criteria. If the permit is issued, the

wastewater from the facility will be screened against the TSWQS once the facility is in
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operation. This is to ensure further protection of aquatic life in the unnamed tributary,
Flagtail Creek, and Lake Creek and to protect the designated uses of Lake Creek. The ED
has preliminarily determined that the existing uses of the receiving waters should be
protected if the facility is operated and maintained as required by the proposed draft
permit and regulations. This preliminary determination can be reexamined and may be
modified if new information is received.

COMMENT 2:

Patrick S. and Jackie E. Phillips are concerned about the effect on cattle
drinking the discharge water. Patrick S. Phillips further commented that the water in
his lake will be unfit for cattle and wildlife to drink because it could contain
unacceptable levels of arsenic, mercury, selenium and other metals. He stated that this
would adversely affect the environment of fish as well as cattle and wildlife raised and
sold, which could then impact human consumption of these animals.

RESPONSE 2:

30 TAC § 307.4(d) states that surface waters cannot be made toxic to aquatic or
terrestrial organisms and “will not be toxic to man from ingestion of water, consumption
of aquatic organisms, or contact with the skin, or to terrestrial or aquatic life.” The Texas
Surface Water Quality Standards (TSWQS) in 30 TAC § 307.6(b)(4) specifically states
that “Water in the state shall be maintained to preclude adverse toxic effects on aquatic
life, terrestrial wildlife, livestock, or domestic animals, resulting from contact,
consumption of aquatic organisms, consumption of water, or any combination of the

three.” The effluent limitations and conditions in the draft permit comply with the
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TSWQS, 30 TAC 88 307.1 - 307.10. While Chapter 307 and the IPs do not specifically
designate criteria for the protection of livestock, they do designate criteria for the
protection of aquatic life and human health that should preclude impacts to the health
and performance of livestock. If the Applicant operates the facility in accordance with
the TCEQ rules and the provisions of the proposed permit, aquatic life, livestock and the
environment will be protected.

A guidance document provided by the Texas Agricultural Extension Service
entitled “Water Quality: Its Relationship to Livestock” (Doc. No. L2374)! states that the
most common water quality problems affecting livestock production are high mineral
concentrations (excess salinity), high nitrogen, bacteria contamination, heavy growths
of blue-green algae, petroleum, pesticide, and fertilizer spills. With the exception of
total dissolved solids (TDS), the constituents of concern mentioned in the document are
generally not associated with the waste streams generated from this facility and should
not affect livestock. The document states that TDS in the range between 1,000 and
3,000 milligrams per liter (mg/L) should not affect livestock.

COMMENT 3:

Roy Hoffart commented that Flagtail Creek runs through the center of his
ranch. A low water crossing on the ranch is his only way to gain access to the other side.
It is a natural rain runoff for the surrounding land and is not intended for a private
business to dump their unwanted resources. The creek stays full of water year round

and allowing a new daily flow of water into Flagtail Creek will instantly cause water

1 Available at: http://lubbock.tamu.edu/files/2011/10/2074410-L2374.pdf
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levels to rise above a non-crossing stage. This potential flooding would affect his cattle,
the deer population, his livelihood, erosion of the creek, and constant repairing of the
concrete levy. Patrick S. and Jackie E. Phillips have commented that the creeks are
currently dry creeks and there is no water flow unless several inches of rain occurs for a
long period of time. They believe the Tenaska discharge will change this and could wash
out their right-of-way road, road culverts including a culvert crossing in the creek, and
gravel. They believe the discharge will eliminate access to their lake, cattle pens, and
barn in addition to damaging this area. Neal Sutton commented that Flagtail Creek is
filled in many places with natural debris and fallen trees. The creek runs very close to
and below a pond on his property. He is very concerned that the level of proposed
discharge will cause potentially severe flooding and erosion of the creek bank.

RESPONSE 3:

The TCEQ does not address erosion or hydraulic loading issues in the wastewater
permitting process. The Texas Water Code (TWC), TCEQ regulations, and the TPDES
permitting process restricts the scope of the technical review of the draft permit to the
quality of the effluent as it relates to the uses of the receiving waters. Water quantity,
water rights, volume and supply are not part of a wastewater discharge permit
evaluation. The proposed permit was prepared to protect water in the state from
potential pollutants in the proposed discharge. The proposed permit limits the
maximum volumes of treated effluent that the Applicant can discharge via Outfall 001
on a daily average and a daily maximum basis and still be protective of the receiving

water quality.
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TPDES permits establish terms and conditions that are intended to provide water
quality pollution control. Therefore, the TCEQ’s review of an application for a TPDES
permit focuses on controlling the discharge of pollutants into water in the state. The
TCEQ does not have jurisdiction to address flooding in the wastewater permitting
process, unless there is an associated water quality concern. According to information
provided in the application, the facility will be located above the 100-year flood plain.
Additionally, the Federal Emergency Management Agency (FEMA) has programs that
are designed to mitigate damage caused by flooding. You can contact your local
floodplain administrator if you have additional flooding concerns.

However, the issuance of this permit does not grant the Applicant the right to use
private or public property for conveyance of wastewater along the discharge route
described in this permit. This includes, but is not limited to, property belonging to any
individual, partnership, corporation, or other entity. Neither does this permit authorize
any invasion of personal rights nor any violation of federal, state, or local laws or
regulations. It is the responsibility of the Applicant to acquire property rights as may be
necessary to use the discharge route.

Furthermore, the proposed permit does not limit the ability of nearby landowners
to use common law remedies for trespass, nuisance, or other causes of action in
response to activities that may or actually do result in injury or adverse effect on human
health or welfare, animal life, vegetation, or property, or that may or actually do

interfere with the normal use and enjoyment of animal life, vegetation, or property.
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COMMENT 4:

Roy Hoffart stated that not having access to his private property will lower his
land value. Patrick S. and Jackie E. Phillips commented that the value of their
right-of-way road, barn, cattle pens, lake, and electricity access would be lost. Neal
Sutton commented that flooding and erosion would damage his property and
potentially undercut and adversely affect his pond.

RESPONSE 4:

The TCEQ has no jurisdiction to address property value impact issues in the
wastewater permitting process. The permitting process is limited to controlling the
discharge of pollutants into water in the state and protecting the water quality of the
state’s rivers, lakes, and coastal waters. However, the proposed permit does not limit
the ability of nearby landowners to use common law remedies for trespass, nuisance, or
other causes of action in response to activities that may or actually do result in injury or
adverse effect on human health or welfare, animal life, vegetation, or property, or that
may or actually do interfere with the normal use and enjoyment of animal life,
vegetation, or property.

COMMENT 5:

Neal Sutton asked about the procedure and opportunities for public comment
should the Applicant decide to apply to increase the amount of discharge. He wondered
if granting of the proposed application would allow the Applicant to increase the
discharge to some level set by statute or regulation without going through a permitting

public comment period.
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RESPONSE 5:

TCEQ rules require the chief clerk to mail the Notice of Receipt of Application
and Intent to Obtain Permit (NORI) and the Notice of Application and Preliminary
Decision (NAPD) to the “landowners named on the application map or supplemental
map, or the sheet attached to the application map or supplemental map.”2 The Chief
Clerk also mails the NORI and NAPD to owners of tracts of land adjacent to the
discharge route within one mile downstream of the point of discharge as identified in an
application for a new permit or a major amendment. An application for a new permit or
a major amendment3 to an existing permit to discharge wastewater “into or adjacent to a
watercourse, shall contain information showing the ownership of the tracts of land
adjacent to the treatment facility and for a reasonable distance along the watercourse
from the proposed point of discharge. The applicant shall list on a map, or in a separate
sheet attached to a map, the names and addresses of the owners of such tracts of land as
can be determined from the current county tax rolls or other reliable sources.”4
Historically, the Commission has interpreted a reasonable distance from the point of
discharge to mean one mile downstream from the point of discharge. Because an
application for a renewal requests continuation of the same requirements and
conditions of the expiring permit, 30 TAC 88 39.551(b)(2)(A) and (c¢)(5)(A) do not

require mailed notice of the NORI and NAPD to adjacent or downstream landowners.

2 See 30 TAC 88 39.413(1), 39.418(b)(2), and 39.419(c).
3 See 30 TAC § 305.62(c)(1) that defines a major amendment as an amendment that changes a
substantive term, provision, requirement, or a limiting parameter of a permit.

430 TAC 8 305.48!&!522.
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The TCEQ also follows the Basin Permitting rule found in 30 TAC Chapter 305.71
when determining expiration dates for permits, which are on a 5 year renewal schedule.
Unless there are extenuating circumstances, this rule is typically applied to TPDES
discharge permits. During the permitting process, notices are published in newspapers
circulated in the area, in both English and Spanish versions, if necessary. Additionally,
a copy of the permit application is placed in a public location for viewing; permits
applications submitted for major amendments also include a list of adjacent
landowners, who are notified by the TCEQ of the Applicant’s request.

COMMENT 6:

Neal Sutton commented that the Applicant would operate the proposed plant at
whatever capacity was needed, including full capacity, to meet that need. In such a case,
the effect on downstream landowners from wastewater and stormwater discharge would
be significantly and adversely affected relative to operating at times of peak power
needs.

RESPONSE 6:

The TCEQ’s jurisdiction is established by the Legislature and is limited to the
issues set forth in statute. Accordingly, outside of water quality issues, the TCEQ does
not have jurisdiction to consider hours of operation when determining whether to
approve or deny an industrial wastewater permit application.

COMMENT 7:

Patrick S. and Jackie E. Phillips have commented that Tenaska'’s existing

plant has discharged water over their property, filling creeks and their lake. They had
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the water tested and stated that it was abnormally high in iron, arsenic, mercury, and
selenium. They also stated that during that time, cows were having abnormal calves on
that property.

RESPONSE 7:

Because no data was submitted with the comment and that discharge is not the
subject of this permit, TCEQ cannot respond. Any observance of nuisance conditions
caused by the discharges from any facility in the Shiro area can be reported the TCEQ
Region 9 Office in Waco at 254-751-0335, or by using the statewide toll-free number at
1-888-777-3186. Calls to the statewide toll-free number from are automatically routed
to the regional office. Citizen complaints may also be filed on-line at

http://www?2.tceq.texas.gov/oce/complaints/index.cfm. If the facility is found to be out

of compliance with the terms or conditions of its permit or with TCEQ regulations, it is
subject to enforcement.

In addition, the proposed permit does not limit the ability of nearby landowners
to use common law remedies for trespass, nuisance, or other causes of action in
response to activities that may or actually do result in injury or adverse effect on human
health or welfare, animal life, vegetation, or property, or that may or actually do

interfere with the normal use and enjoyment of animal life, vegetation, or property.
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CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT

No changes to the draft permit have been made in response to public comment.

Respectfully submitted,
Texas Commission on Environmental Quality

Richard A. Hyde, P.E.
Executive Director

Robert Martinez, Director
Environmental Law Division

Coti (Caitor

Celia Castro, Staff Attorney
Environmental Law Division
State Bar No. 03997350

P. 0. Box 13087, MC 173
Austin, Texas 78711-3087
Phone: (512) 239-5692

Fax: (512) 239-0606
REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CERTIFICATE OF SERVICE

I certify that on September 30, 2014, the Executive Director’s Response to Public
Comment for Permit No. WQO0O005111000 was filed with the Texas Commission on
Environmental Quality’s Office of the Chief Clerk.

Celia Castro, Staff Attorney
Environmental Law Division

State Bar No. 03997350
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