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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
October 14, 2014

TO: Persons on the attached mailing list.

RE: Lerin Hills Municipal Utility District
TPDES Permit No. WQ0014712001

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the Patrick Heath Public Library, 451 North Main Street,
Building 100, Boerne, Kendall County, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.
The request must include the following:
(@) Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A)  one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/ms

Enclosure
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MAILING LIST
for
Lerin Hills Municipal Utility District
TPDES Permit No. WQ0014712001

FOR THE APPLICANT:

Edward Suarez, President

Lerin Hills Municipal Utility District
1108 Lavaca Street, Suite 510
Austin, Texas 78701

Mark S. Brown, P.E.
Jones & Carter, Inc.

1000 Central Parkway North, Suite 100

San Antonio, Texas 78232

PROTESTANTS/INTERESTED
PERSONS:

See attached list.

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Ashley S. McDonald, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Alfonso Martinez, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TCEQ PERMIT NO. WQ0014712001

APPLICATION BY 8§ BEFORE THE
LERIN HILLS MUNICIPAL 8§ TEXAS COMMISSION ON
UTILITY DISTRICT § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(the Commission or TCEQ) files this Response to Public Comment (Response) on the
Executive Director’s preliminary decision to approve Lerin Hills Municipal Utility
District’s (Lerin Hills) application to renew its existing Texas Pollutant Discharge
Elimination System (TPDES) Permit No. WQ0014712001. As required by 30 Texas
Administrative Code (TAC) Section 55.156, before a permit is issued, the Executive
Director prepares a response to all timely, relevant and material, or significant
comments. The Office of Chief Clerk received a timely comment letter from William
“Rick” Wood. This response addresses all timely filed public comments received,
whether or not withdrawn.

BACKGROUND

A. Description of Facility
Lerin Hills applied to the TCEQ for a renewal of its existing permit that
authorizes it to discharge treated domestic wastewater at a daily average flow not to
exceed 490,000 gallons per day. The existing permit was issued August 28, 2009;

however, the facility has not been constructed. The facility will be located on the north





side of State Highway 46, approximately 4.1 miles west of the Interstate Highway 10, as
measured along State Highway 46, northeast of Deep Hollow Drive in Kendall County,
Texas 78006. The proposed wastewater treatment facility will serve the Lerin Hills
Subdivision.

The treated effluent will be discharged to an unnamed tributary; then to the
headwaters of an impoundment on Deep Hollow Creek (Soil Conservation Service (SCS)
Site #4 Reservoir); then to Deep Hollow Creek; then to Frederick Creek; then to Upper
Cibolo Creek in Segment No. 1908 of the San Antonio River Basin.. The unclassified
receiving water uses are minimal aquatic life use for the unnamed tributary and high
aquatic life use for SCS Site #4 Reservoir and Deep Hallow Creek. The designated uses
for Segment No. 1908 are high aquatic life use, public water supply, aquifer protection,
and primary contact recreation.

B. Procedural Background

The TCEQ received Lerin Hills’ application to renew its TPDES permit on
November 13, 2013 and declared it administratively complete on April 11, 2014. The
Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) was published in
English and Spanish on April 29, 2014, in the Boerne Star. The ED completed the
technical review of the application and prepared an initial TPDES draft permit. The
Notice of Application and Preliminary Decision (NAPD) was published in English and
Spanish on July 11, 2014 in the Boerne Star. The public comment period ended on

August 11, 2014. This application was administratively complete on or after September
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1, 1999; therefore, this application is subject to the procedural requirements adopted
pursuant to House Bill 801, 76th Legislature, 1999.

C. Access to Rules, Laws, and Records

Please consult the following websites to access the rules and regulations
applicable to this permit:
e Secretary of State website: www.sos.state.tx.us;
e TCEQ rulesin Title 30 of the Texas Administrative Code:

WWW.S0S.state.tx.us/tac/;

e Texas statutes: http://www.capitol.state.tx.us;

e TCEQ website: http://www.tceq.state.tx.us/

e Federal environmental laws and rules: www2.epa.gov/laws-regulations.

Commission records for this facility are available for viewing and copying and are
located at TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor
(Office of Chief Clerk).

If you need more information about this permit application or the wastewater

permitting process, please call the TCEQ Office of Public Participation and Education
Program at 1-800-687-4040. General information about the TCEQ can be found at our
website at www.tceq.state.tx.us. The permit application, ED’s preliminary decision, and
draft permit are available for viewing and copying at the Patrick Heath Public Library,

451 North Main Street, Building 100, Boerne, Kendall County, Texas.
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COMMENTS AND RESPONSES

COMMENT 1:

Rick Wood stated that there was no deadline posted for public comment in the
publication for public notice of the Lerin Hills TPDES permit renewal.

RESPONSE 1:

The deadline for providing public comment is included in the Notice of
Application and Preliminary Decision (NAPD) and on the TCEQ’s website. TCEQ's rules
provide that notice must be provided by publication and by mail, and such notice shall
specify a deadline to file public comment when applicable.! The applicant is required to
publish two notices. The first notice, the Notice of Receipt and Intent to Obtain a Water
Quality Permit (NORI), must be published no later than 30 days after the executive
director deems an application administratively complete.2 Lerin Hills published the
NORI in the Boerne Star on April 29, 2014.

The second notice, the Notice of Application and Preliminary Decision (NAPD)
for a Water Quality Permit, must be published after the chief clerk has mailed the
preliminary decision to the applicant.3 Lerin Hills published the NAPD in the Boerne
Star on July 11, 2014. Given that Lerin Hills applied for a permit renewal, mailed notice
is not required to adjacent or downstream landowners.4 However, the NAPD must set a

deadline to file public comment with the chief clerk that is not less than 30 days after

1 30 TEX. ADMIN. CODE §39.9

230 TEX. ADMIN. CODE §39.551 (b)(1).
®1d. §39.551 (c).

“1d. §39.551 (b)(2)(A).
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the newspaper publication.5> According to the NAPD published by Lerin Hills, the
deadline for public comments and public meeting requests was specified in the Boerne
Star on July 11, 2014.

Additionally, information regarding the application process, including the
deadline to file comments can be found on TCEQ'’s website at:
http://wwwl4.tceq.texas.gov/epic/eCID/.

COMMENT 2:

Rick Wood commented that the application to discharge treated domestic
wastewater into Deep Hollow Creek within one mile upstream of three recreational lakes
has not been adequately evaluated.

RESPONSE 2:

The downstream impoundments, whether small or large, will be protected by the
aquatic life assessment. To develop the proposed permit, the ED considered the
discharge route from the outfall to the first classified segment and determined that if the
Lerin Hills wastewater treatment facility is operated according to the permit and TCEQ’s
rules, the downstream impoundments will be protected. TCEQ has a standard review
process for all domestic discharge permit applications received. The Lerin Hills
application was reviewed in the standard review process. It was administratively

reviewed by the Applications Review and Processing Team, and technically reviewed by

® 30 TEX. ADMIN. CODE §55.152 (a).
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the Water Quality Standards Implementation Team, the Water Quality Assessment
Team, the Pretreatment Team, and the Municipal Permits Team.

The treated effluent from the Lerin Hills wastewater treatment facility will be
discharged to an unnamed tributary, then to the headwaters of an impoundment on
Deep Hollow Creek; then to Deep Hollow Creek; then to Frederick Creek; then to Upper
Cibolo Creek in Segment No. 1908 of the San Antonio River Basin. The unclassified
receiving water uses are minimal aquatic life use for the unnamed tributary and high
aquatic life use for SCS Site #4 Reservoir and Deep Hallow Creek. The designated uses
for Segment No. 1908 are high aquatic life use, public water supply, aquifer protection,
and primary contact recreation.

As part of the review process, the ED performed a dissolved oxygen analysis of
the discharge and determined that effluent limits of 5 mg/L carbonaceous oxygen
demand (5-day), 1.0 mg/L ammonia nitrogen and 6.0 mg/L dissolved oxygen demand
are predicted to maintain dissolved oxygen levels above the criteria for the unnamed
tributary.

COMMENT 3:

Rick Wood expressed concern about the quantity and quality of treated effluent
flowing down Deep Hollow Creek which recharges the shallow groundwater contained

in the Karst geology of the Trinity Aquifer.
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RESPONSE 3:

The Water Quality Division of TCEQ has determined that the protective limits
that are required in the issued permit are in accordance with the Texas Surface Water
Quality Standards, which ensures that the wastewater effluent discharge is protective of
aquatic life, human health, and the environment.6 The review process for surface water
guality is conducted by the Standards Implementation Team and Water Quality
Assessment Team surface water modelers. According to the Texas Groundwater
Protection Strategy, AS-188, if the surface water quality is protected, then the
groundwater quality in the vicinity will not be impacted by the discharge. The ED has
determined that if Lerin Hills complies with the effluent limitations set forth in the
proposed permit and the surface water quality is protected, the groundwater quality in
the vicinity of the discharge route will not be impacted by the wastewater effluent
discharge.

COMMENT 4:

Rick Wood stated that the location of the discharge route would increase the
likelihood of contaminating the groundwater which would diminish the value and use of
his property as well as others in the area.

RESPONSE 4:

As discussed in Response 3, the ED has determined that if Lerin Hills complies

with the effluent limitations set forth in the proposed permit and the surface water

®30 Tex. ADMIN. CODE §307.
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guality is protected, the groundwater quality in the vicinity of the discharge route will
not be impacted by the wastewater effluent discharge.

The TCEQ does not have jurisdiction to review the effect, if any, the location of
the discharge route might have on property values and tax assessments of surrounding
landowners in reviewing a domestic wastewater discharge permit application.

COMMENT 5:

Rick Wood expressed concern about the proximity of Lerin Hills to his property
and asserted that the resulting odors would adversely affect the value and enjoyment of
his personal residence.

RESPONSE 5:

TCEQ rules require domestic wastewater treatment facilities to meet buffer zone
requirements for the abatement and control of nuisance odors according to 30 TAC
Section 309.13(e). These rules provide three options for applicants to use to satisfy the
nuisance odor abatement and control requirement. The Applicant can meet this
requirement by owning the buffer zone area, by obtaining a restrictive easement from
the adjacent property owner(s) for any part of the buffer zone not owned by the
Applicant, or by providing odor control.” Lerin Hills intends to meet the buffer zone
requirements by obtaining restrictive easements. Other Requirement No. 4 in the

permit requires Lerin Hills, to submit sufficient evidence of legal restrictions prohibiting

730 TEX. ADMIN. CODE § 309.13(e)(3).
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residential structures within the part of the buffer zone it does not own prior to
construction of the wastewater treatment facilities not owned by the permittee.8

If anyone experiences nusiance odor conditions or any other suspected incidents
of noncompliance with the permit or TCEQ rules they may contact the TCEQ Regional
Office at 210-490-3096 or at the toll free, 24-hour complaints hotline at 1-888-777-
3186. Citizen complaints may also be filed on-line at
http://www.tceq.state.tx.us/compliance/complaints. TCEQ staff investigates violations
in response to complaints. If the regional investigator documents a violation of TCEQ
regulations or the permit, then appropriate action may be taken, including enforcement.

COMMENT 6:

Rick Wood stated that the treated effluent destroys fish habitat in the
surrounding lakes and streams no matter the degree of restrictions imposed on the
discharge quality and results in phosphate loading.

RESPONSE 6:

The proposed permit was developed to protect aquatic life and human health in
accordance with the Texas Surface Water Quality Standards and was established to be
protective of human health and the environment provided the Applicant operates and
maintains the facility according to TCEQ rules and the requirements in the permit. As
part of the permit application process, TCEQ must determine the uses of the receiving

water and set effluent limits that are protective of those uses.

8 See Page 31 of the proposed permit.
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The effluent limits in the proposed permit are set to maintain and protect the
existing instream uses. In this case, the receiving stream uses are high aquatic life uses,
public water supply, aquifer protection, and contact recreation. The ED has determined
that these uses should be protected given that Lerin Hills will be operated and
maintained as required by the proposed permit and applicable regulations. The
stringent treatment levels proposed for the Lerin Hills discharge permit are expected to
remove the pollutants of concern and maintain high dissolved oxygen concentrations
downstream so that the propagation and consumption of fish will be protected. In
addition to the usual effluent limitations, 0.5mg/L total phosphorus limits were added
to the permit to ensure that nutrient levels do not become elevated to levels that might
lead to excessive algal or aquatic vegetation growth®.

COMMENT 7:

Rick Wood stated the applicant has not presented a compelling need to discharge
effluent into Deep Hollow Creek.

RESPONSE 7:

TCEQ has a standard review process for all discharge permits applications
received. When the TCEQ receives an application for a new permit or major amendment
to a permit, the Applicant is required to provide documents demonstrating a
justification for the Applicant’s permit request. There is no requirement that the

Applicant provide justification for a renewal application unless there are unbuilt phases

° See Page 2a of the proposed permit.
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contained in the existing permit that have not been constructed in the past five years.
Lerin Hills was required by the ED to provide a justification for the continued need for
the unbuilt phases in its application for the TDPES permit renewal.

COMMENT 8:

Rick Wood expressed concerned that the alternative to discharging the
wastewater onto the applicant’s property through land application was not taken into
consideration in the permit review process.

RESPONSE 8:

The ED evaluates applications for wastewater treatment plants, based on the
information provided in the application, and the existing quality of the water body. The
ED evaluates the method of treatment and the discharge routes that were proposed in
the application to determine if they are protective of human health and the
environment, and whether there is compliance with the applicable rules. The ED does
not have the authority to mandate a different discharge method for the treated
wastewater.

If Lerin Hills opts to reuse its treated effluent it must obtain authorization under
30 TAC Chapter 210. However, before an entity can obtain a 30 TAC Chapter 210

authorization, it must have a wastewater permit that provides for an alternative means
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of disposal during times when there is no demand for the use of the reclaimed water.10
The Chapter 210 authorization is a separate authorization.

COMMENT 9:

Rick Wood suggested that the applicant sell the discharge effluent to Tapatio
Springs for use on their golf course.

REPSONSE 9:

The Texas Water Code authorizes the TCEQ to issue permits for discharges into
water in the state.’! While the ED encourages the beneficial reuse of effluent from
treated domestic wastewater, he does not have the authority to mandate beneficial reuse
of treated wastewater. As discussed in Response 8, if Lerin Hills opts to sell its treated
wastewater to Tapatio Springs, or any other entity, the effluent must meet certain
conditions, and Lerin Hills must have a valid permit.12

COMMENT 10:

Rick Wood suggested that the applicant regionalize the treatment of wastewater
by combining the resources of Kendall West Utility Company with Lerin Hills MUD to
create one regional wastewater treatment plant on Fredericks Creek.

RESPONSE 10:

Information regarding regionalization is not required for applications to renew

existing permits; however, as required by Section 26.081(a) of the Texas Water Code,

1930 TEX. ADMIN. CODE §210.1.
1 TEx. WATER CODE §26.027.
1230 TEx. ADMIN. CODE §210.
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information concerning the regionalization was required by the ED during the review
process of the new permit application submitted by Lerin Hills on May 3, 2006.
Kendall West Utility, LLC submitted an application for a new TPDES permit proposing
to discharge into the Fredericks Creek on October 1, 2013 and withdrew the application

on February 7, 2014.

CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT

No changes to the draft permit have been made in response to public comment.

Respectfully submitted,

Texas Commission on Environmental Quality

Richard A. Hyde, P.E.
Executive Director

Robert Martinez, Director
Environmental Law Division

Ashley MeDonald, Staff Attorney
Environmental Law Division
State Bar No. 24086775

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

(512) 239-1283

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I certify that on October 9, 2014, the “Executive Director’s Response to Public
Comment” for Permit No. WQ0014712001 was filed with the Texas Commission on

Environmental Quality’s Office of Chief Clerk.

,@WM@/

Ashley S-ficDonald, Staff Attorney
Environmental Law Division
State Bar No. 24086775
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