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Protecting Texas by Reducing and Preventing Pollution
December 30, 2014

TO: Persons on the attached mailing list.

RE: Unimin Corporation
TPDES Permit No. WQ0001401000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the Somervell County Annex Building, 107 North East
Vernon, Glen Rose, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
(@) Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/ms

Enclosure
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MAILING LIST

Unimin Corporation
TPDES Permit No. WQ001401000

FOR THE APPLICANT:

Andrew G. Bradley

Unimin Corporation

258 Elm Street

New Canaan, Connecticut 06840

Dennis Johnson, Plant Manager
Unimin Corporation

1788 County Road 308
Cleburne, Texas 76083

Alex J. Hebel, Environmental Engineer
Unimin Corporation

4000 Baker Road

Ottawa, Illinois 61350

PROTESTANTS/INTERESTED
PERSONS:

0. R. Jordan
4503 Wildwood Circle
Granbury, Texas 76049

Valerie Wallis
204 Stratford Court
Hurst, Texas 76054

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Michael T. Parr Il, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Monica Vallin-Baez, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TPDES Permit No. WQ0001401000

APPLICATION by
UNIMIN CORPORATION
for TPDES Permit No.
WQO0001401000

BEFORE THE
TEXAS COMMISSION
ON ENVIRONMENTAL

QUALITY

w W W W

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (the
commission or TCEQ) files this Response to Public Comment (Response) on the
application by Unimin Corporation (Applicant) for a Major Amendment with renewal to
Texas Pollutant Discharge Elimination System (TPDES) permit No. WQ0001401000,
and on the ED’s preliminary decision on the application. As required by Title 30 of the
Texas Administrative Code (30 TAC) Section (8) 55.156, before a permit is issued, the
ED prepares a response to all timely, relevant and material, or significant comments.
The Office of the Chief Clerk received timely comment letters from O. R. Jordan and
Valerie Wallis. This response addresses all timely public comments received, whether or
not withdrawn. If you need more information about this permit application or the
wastewater permitting process, please call the TCEQ Public Education Program at 1-
800-687-4040. General information about the TCEQ can also be found at our website
at http://www.tceq.texas.gov/.

BACKGROUND

The Applicant, who operates the Cleburne Plant (facility); applied to the TCEQ for a
Major Amendment with renewal to TPDES Permit No. WQ0001401000 (EPA 1.D. No.
TX0001830), which currently authorizes the discharge of mine seepage and storm-
water at a daily average flow not to exceed 500,000 gallons per day per outfall via
Outfalls 001, 002, and 003. In addition to the existing authorizations, the Major
Amendment application seeks to authorize the discharge of process-generated
wastewater at Outfalls 001 and 002; an additional settling/clarification impoundment
(Pond 10); and an additional Outfall (004) to discharge process-generated wastewater
and storm water on an intermittent and flow variable basis from newly created Pond 10.
The Applicant seeks the authorization for the discharge via Outfall 004 as an emergency
option to protect the facility in situations such as a mechanical or pumping failures or
improbable extreme rainfall events.

The Applicant also requested to change the flow-monitoring pattern from
"Iinstantaneous" to "estimate" at Outfalls 001, 002, and 003. The Applicant, however,
later concluded that this change was not necessary because the measuring the
discharges at these outfalls was possible without the change, and therefore, the flow-
monitoring pattern was not changed at Outfalls 001, 002, and 003.
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Description of Facility

The facility, a sand mining and processing operation, is located at 1788 County Road
308 approximately 0.75 miles north of the intersection of County Road 308 and U.S.
Highway 67 in the northeast corner of Somervell County in Cleburne, Texas 76033.
Process generated wastewater is routed to a series of tailings ponds for settling and
water clarification to allow suspended particles of sand and clay to settle. The settling
pond circuit is used to maximize recycling and retaining of plant water so discharge is
kept to a minimum. The discharge route for all the outfalls ends in the Brazos River
Below Lake Granbury in Segment No. 1204 of the Brazos River Basin. However, via
Outfalls 002 and 003, the discharge route is first to unnamed tributaries, then to
Georges Creek, via Outfall 004, first to an emergency spillway, then to Georges Creek,
and via Outfall 001, first to Georges Creek. The unclassified receiving waters for the
unnamed tributaries and emergency spillway have minimal aquatic life use and limited
aquatic life use for Georges Creek. The designated uses for Segment No. 1204 are high
aquatic life use, and primary contact recreation.

In accordance with 30 TAC 8 307.5 of the Texas Surface Water Quality Standards
(TSWQS) and the Procedures to Implement the TSWQS (June 2010)- an
antidegradation review of the receiving waters was performed. The Tier 1
antidegradation review preliminarily determined that no impairment of existing water
quality uses would result from this permitting action, as the TCEQ expects the proposed
permit to maintain the numerical and narrative criteria protecting the existing uses.
Additionally, because the Tier 1 review preliminarily determined that the stream reach
assessed does not contain water bodies with exceptional, high, or intermediate aquatic
life uses, the TCEQ did not perform a Tier 2 antidegradation review. However, the TCEQ
expects no significant degradation of water quality in water bodies with exceptional,
high, or intermediate aquatic life uses downstream of the discharge, as the TCEQ
expects the proposed permit to protect and maintain the existing uses. If the TCEQ
receives new information, it may reexamine and modify the preliminary determination.

Procedural Background

The TCEQ received the major amendment application on October 30, 2013, and
declared it Administratively Complete on January 29, 2014. The Applicant published the
Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) in Somervell
County, Texas on February 26, 2014 in English in the Glen Rose Reporter. The ED
completed the technical review of the application on June 6, 2014, and prepared a draft
permit, which if approved, would establish the conditions under which the facility must
operate. The Applicant published the Notice of Application and Preliminary Decision for
a Water Quality Permit (NAPD) on September 25, 2014, in English and on July 24, 2014
in Spanish in the Glen Rose Reporter, and on July 31, 2014 in Spanish in the La
Prensa Comunidad. The public comment period closed on October 27, 2014. Because
this application was administratively complete on or after September 1, 1999, it is
subject to procedural requirements adopted pursuant to House Bill 801, 76th
Legislature, 1999.
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Access to Rules, Laws and Records

All administrative rules: Secretary of State Website: www.sos.state.tx.us

TCEQ rules: Title 30 of the Texas Administrative Code: www.sos.state.tx.us/tac/
(select TAC Viewer on the right, then Title 30 Environmental Quality)

Texas statutes: http://www.statutes.legis.state.tx.us/

TCEQ website:_http://www.tceq.texas.gov/ (for downloadable rules in
WordPerfect or Adobe PDF formats, select “Rules,” then “Current TCEQ Rules,”
then “Download TCEQ Rules™)

Federal rules: Title 40 of the Code of Federal Regulations (C.F.R.):
www.epa.gov/epahome/ cfr40.htm

Federal environmental laws: www.epa.gov/epahome/laws.htm

Environmental or Citizen Complaints may be filed online at:
http://www.tceq.state.tx.us/enforcement/complaints/index.html.

Or by sending an email to the following address: cmplaint@TCEQ.state.tx.us.

Commission records for the proposed facility are available for viewing and copying at
TCEQ’s main office in Austin, located at 12100 Park 35 Circle, Building E, Room 103
(Central Records, for existing or past permits), or Building F, 1st Floor (Office of Chief
Clerk, for the current application until final action is taken). The permit application,
proposed permit, technical summary, and the ED’s preliminary decision have been
available for viewing and copying at the Somervell County Annex Building, located at
107 N.E. Vernon, Glen Rose, TX 76043.

The ED has determined that the proposed permit, if issued, meets all statutory and
regulatory requirements and is protective of the environment, water quality, and human
health. However, if you would like to file a complaint about the facility concerning its
compliance with provisions of its permit or with TCEQ rules, you may contact the
Agency at 1-888-777-3186 or you may contact the TCEQ Region 9 Office at (254) 751-
0335 to address potential permit violations. If an inspection by the Regional office finds
that the facility is out of compliance, the facility may be subject to enforcement actions.

COMMENTS and RESPONSES
Comment1l

Valerie Wallis commented her family’s portion of George's Creek just below the facility
has had issues of sand entering the creek in the past. Ms. Wallis questioned whether the
proposed permit allows a greater volume of total discharges than the existing permit.

Response 1

The application did not seek an increase in flow at Outfalls 001, 002 and 003; however,
the proposed permit now includes Outfall 004, which discharges in emergencies on an
intermittent and flow variable basis. While the addition of Outfall 004 could be viewed
as a potential flow increase, the discharges, if any, are intermittent and emergency
based, and the facility usually does not discharge from all the outfalls at the same time.
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In addition, process-generated wastewater is routed to a series of ponds, which
maximizes recycling and retention of plant water to keep discharges at a minimum.

Comment 2

Valerie Wallis commented that she appreciates the thorough explanation of the permit
she received from the permit writer, Monica Baez.

Response 2

The Executive Director acknowledges the comment of appreciation.
Comment 3

0O.R. Jordan commented that he is concerned about the amount of water in Lake
Granbury as Comanche Peak and the Cleburne power plants already use water from the
Brazos and now the City of Mineral Wells is seeking to use water from the Brazos.

Response 3

The submittal of the application for a Major Amendment to TPDES Permit No.
WQO0001401000 was in accordance with all applicable rules and regulations. Neither
the Texas Water Code (TWC), nor the TCEQ rules provide the TCEQ with the authority
to deny an application for a major amendment to a water quality permit based on issues
pertaining to water rights or availability. The TCEQ’s jurisdiction in a wastewater permit
application is limited to the issues set out in Chapter 26 of the TWC. Chapter 26 does
not provide the TCEQ with the authority to consider the sale or availability of surface
water or ground water in evaluating an application for a water quality permit. The TWC
and the TCEQ Rules and Regulations do not provide the TCEQ with the authority to
approve or prohibit the withdrawal of water in a TPDES Permit. The withdrawal of
water from Texas water bodies is regulated under a Water Rights authorization. This
includes the release of water, or lack thereof, from a reservoirs or surface water bodies
in the State. For matters related to water rights, please contact the Water Availability
Division at 512-239-4691. Concerns over water supply or the impact of additional or
modified water rights permits may be directed to the TCEQ’s Water Availability
Division, which can be reached via the main line at 512-239-4691.

Comment 4

0O.R. Jordan commented his property and all others on Lake Granbury has lost
thousands of dollars in value and the resale market is just about dead and realtors do
not want to list or even show lake side properties anymore.

Response 4

The TCEQ’s jurisdiction in a wastewater permit application is limited to the issues set
out in Chapter 26 of the TWC.
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Chapter 26 of the TWC and TCEQ rules relating to water quality are geared towards the
protection of public health, aquatic life and the environment. Accordingly, the stated
policy of both TWC § 26.003 and the TSWQS, found at 30 TAC § 307.1, is:

to maintain the quality of water in the state consistent with the public health and
enjoyment, the propagation and protection of terrestrial and aquatic life, and the
operation of existing industries, taking into consideration the economic
development of the state; to encourage and promote the development and use of
regional and area-wide waste collection, treatment, and disposal systems to serve
the waste disposal needs of the citizens of the state; and to require the use of all
reasonable methods to implement this policy.

Section 26.027 of the TWC authorizes the TCEQ to issue permits to control the
discharge of wastes or pollutants into state waters and to protect the water quality of the
state’s rivers, lakes and coastal waters. The water quality permitting process is limited
to controlling the discharge of pollutants into water in the state and protecting the water
quality of the state’s rivers, lakes, and coastal waters.

The public health concerns of property owners, as well as those of the public are
considered in reviewing an application for an industrial wastewater discharge permit.
The Commission takes the concerns and comments expressed by property owners and
members of the general public relating to water quality and protecting the State’s rivers
and lakes into consideration in deciding whether to issue a wastewater discharge permit.
Similarly, the Texas Legislature and the Commission encourages the participation of all
citizens in the environmental permitting process. There are, however, certain concerns
of property owners that the Commission cannot address in the review of a wastewater
discharge permit. The Commission does not have jurisdiction under the Texas Water
Code or its regulations to address or consider property values or the marketability of
adjacent property in its determination of whether or not to issue a water quality permit.

The proposed permit does not grant the Applicant the right to maintain or create any
nuisance conditions. Likewise, the proposed permit does not limit the ability of nearby
landowners to use common law remedies for trespass, nuisance, or other causes of
action in response to activities that may result in injury or adverse effects on human
health or welfare, animal life, vegetation, or property.

Nor does the proposed permit limit the ability of a nearby landowner to seek relief from
a court in response to activities that may or do interfere with the use and enjoyment of
their property. If the Applicant’s activities create any nuisance conditions, the TCEQ
may be contacted to investigate whether a permit violation has occurred. Potential
permit violations may be reported to the TCEQ Region 11 Office in Austin at (512)339-
2929, or by calling the statewide toll-free number at 1-888-777-3186. Citizen complaints
may also be filed online at the following website:

http://www.tceqg.state.tx.us/enforcement/complaints/index.html.
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Comment5

0.R. Jordan commented that the serious nature surrounding this application requires
an open public hearing and not just a notice hidden in an obscure newspaper like the
Hood County News.

Response 5

The TCEQ’s notice rules, found at 30 TAC § 39.405(f)(1), require Applicants to provide
the public with notice of new wastewater discharge permits or Major Amendments to
wastewater discharge permits. According to the rule cited above, Applicant must
publish the NORI in a “newspaper of largest circulation in the county in which the
facility is located or proposed to be located ... if the facility is located or proposed to be
located in a municipality, the applicant [must] publish notice in any newspaper of
general circulation in the municipality.” See generally 30 TAC 8§ 39.405, 39.418,
39.419, and 39.551. According to 30 TAC § 39.551(c)(1), after the Office of the Chief
Clerk has mailed the preliminary decision and the NAPD to the Applicant, the Applicant
must publish the NAPD “at least once in a newspaper regularly published or circulated
within each county where the proposed facility or discharge is located and in each
county affected by the discharge.” Additionally, the TCEQ’s notice rules for major
amendments to permits require mailed notice of the NORI and NAPD to landowners
whose properties are adjacent to the facility or along the discharge route within one mile
from the point of discharge. See 30 TAC 88 39.413, 39.418, 39.419, and 39.551.

In accordance with TCEQ’s notice rules, the applicant published two public notices for
the submitted application. The Applicant published the NORI in Somervell County,
Texas on February 26, 2014 in English in the Glen Rose Reporter and the NAPD on
September 25, 2014, in English, and on July 24, 2014 in Spanish in the Glen Rose
Reporter, and on July 31, 2014 in Spanish in the La Prensa Comunidad. Also in
accordance with TCEQ’s notice rules, both notices were mailed to landowners identified
by the Applicant as having property adjacent to the facility or adjacent to the receiving
waters from the point of discharge to a point one (1) mile downstream from the
discharge point.

Additionally, members of the public who request a hearing and show that they are
affected by the application in a way not common to members of the general public have
an opportunity to engage in the contested case hearing process after the issuance of this
Response. The cover letter transmitting this Response provides instructions on how to
request a contested case hearing, along with a deadline before which requests for a
contested case hearing must be filed. The TCEQ will process the requests for a contested
case hearing already received by the Office of the Chief Clerk, as well as any other
requests for a contested case hearing that are timely filed. The hearing requests will be
considered under the requirements of 30 TAC Chapter 50, Subchapter F. All requests
for a contested case hearing must comply with the requirements of 30 TAC § 55.201.
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CHANGES MADE TO THE PERMIT IN RESPONSE TO COMMENT
= The proposed permit does not contain any made in response to public comment.

Respectfully submitted,

Texas Commission on Environmental
Quality

Richard A. Hyde, P.E.,
Executive Director

Robert Martinez, Environmental Law
Division Director

Michael T. Parr Il, Staff Attorney
Environmental Law Division

State Bar No. 24062936

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

Telephone No. 512-239-0611
Facsimile No. 512-239-0606
Representing the Executive Director of
the Texas Commission on
Environmental Quality

CERTIFICATE OF SERVICE

I certify that on December 29, 2014, the Executive Director’s Response to Public
Comment for Permit No. WQ0001401000 was filed with the Texas Commission on
Environmental Quality’s Office of the Chief Clerk.

Mty

Michael T. Parr1, Staff Attorney
Environmental Law Division
State Bar No. 24062936
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