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APPLICANT NAVASOTA NORTH COUNTRY PEAKERS OPERATING
COMPANY I LLC’S RESPONSE TO HEARING REQUESTS RECEIVED BY TCEQ
REGARDING APPLICATION FOR
AIR QUALITY PERMIT NO. 121051 AND PSD-TX-1418

TO THE COMMISSIONERS OF THE TCEQ:

NAVASOTA NORTH COUNTRY PEAKERS OPERATING COMPANY I LLC
(“Navasota”) requests that the Texas Commission on Environmental Quality (“TCEQ”) issue the
referenced permit without a contested case hearing because, as discussed more fully below: (1)
the application satisfies all requirements for permit issuance and the only timely filed hearing
requests, most of which clearly are one or more “fill in the blanks forms,” did not comply with
applicable TCEQ regulations; (2) the requesters did not identify relevant and material disputed
issues of fact or law raised during the public comment period; and (3) the requesters did not
demonstrate that they are affected persons under TCEQ rules -- conservatively predicted
emission impacts on requesters’ residences are in all instances less than 1/20 of applicable
ambient air quality standards and TCEQ’s protective effects screening levels (ESLs). Further,
the hearing requesters whom modeling predicts would receive the highest concentration of air
contaminants acknowledge that the proposed plant will “meet limits™; their complaints thus
appear to be with the TCEQ’s standards and not with whether Navasota’s application satisfies

those standards.
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Below Navasota provides the procedural background for this matter, summarizes its
position, and then discusses it. In that discussion, Navasota describes the proposed plant and its
emissions, identifies and evaluates the requests for hearing, and provides its response to those

requests,

L PROCEDURAL BACKGROUND

On June 23, 2014, Navasota filed an application with the Texas Commission on
Environmental Quality ("TCEQ") for Air Quality Permit No. 121051 and PSD-TX-1418. The
permit will authorize the construction of the Van Alstyne Energy Center, a natural gas-fired
simple cycle peaking power generation plant located approximately 3.5 km east of Van Alstyne,
Grayson County, Texas. The plant itself will be near the middle of a 52 acre tract of land on
Ballard Road, approximately 1.4 miles east of the intersection of Ballard Road and South
Sherman Street.

The Executive Director declared the application administratively complete on July 1,
2014. Navasota published its Notice of Receipt of Application and Intent to Obtain an Air
Quality Permit on July 11, 2014 in the Van Alstyne Leader and Herald Democrat, a newspaper
of general circulation in the City of Van Alstyne and Grayson County, Texas. Following
completion of the Executive Director’s technical review, Navasota published its Notice of
Application and Preliminary Decision (to issue the permit) and Notice of Public Meeting on
December 26, 2014 in the Van Alstyne Leader and Herald Demoerat. The Public Meeting was
held on January 13, 2015 in Sherman, Texas. The Executive Director’s Response to Public
Comment was ﬁled with the Chief Clerk on April 13, 2015.

On May 27, 2015, the TCEQ Chief Clerk issued notice that the Commissioners of the

TCEQ would consider the application and any timely filed hearing requests at their July 1, 2015
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meeting, The Chief Clerk’s May 27, 2015 notice identified the persons who the Chief Clerk

determined filed hearing requests.

II. SUMMARY OF POSITION

A. Based upon the facts, none of the hearing requesters have demonstrated, nor can
they demonstrate, that they have valid and approvable hearing requests.

1. The maximum predicted concentrations of emission of air contaminants from
the proposed plant at all hearing requester’s identified locations are less than 1/20 of applicable
TCEQ regulatory standards and protective ESLs;

2. The hearing requesters whom modeling predicts would expetience the highest
concentrations (Brent and Virginia Kennedy, Mike and Delanna Mitchell, Chrissy Marie Koth
and Brittany Nettles), as well as many other hearing requesters, acknowledge that the Navasota’s
emissions will meet limits;

3. All of the hearing requesters’ assertions of concerns provide only a broad
general complaint regarding possible adverse effects based, if anything, solely on general
statements regarding what types of effects those air contaminants can have and not based upon
analysis of the emission limits in the draft permit;

4. Navasota’s detailed expert scientific analysis, performed in a manner
consistent with commonly accepted, conservative practices, demonstrates that even the worst-
case concentrations of emissions from the plant will be protective of the health and environment.

B. Navasota’s application for permit satisfies all requirements for approval, as
evidenced by the Executive Director’s preliminary decision and response to comments, and

should be approved without a hearing.



L. DISCUSSION

A. The Proposed Plant and Its Emissions

Navasota is seeking permission to construct and operate a 543 MW natural gas-fired
simple cycle electric generating plant. Electricity will be generated from three combustion
turbine generators, The plant is designed to be operated as a peaking power plant. Peaking
power plants operate primarily during times when the electrical grid is experiencing high “peak”
demand and to provide back-up generation in the event another facility trips off-line. The
periods of highest electrical demand occur mostly during hot summer afternoons. As a peaking
power plant, its units will be limited to 2,500 hours of operation per year. Peaking facilities such
as the proposed Van Alstyne Energy Center support the continued and expanded use of clean,
rencwable electric generation, These units help maintain the integrity of the electrical grid by
providing quick start-up capabilities and additional generation during periods of high demand.
Peaking plants also complement the supply variability of renewable generation facilities such as
wind and solar generation by quickly providing power when the wind generation decreases and
solar generation is reduced due to a lack of sunshine. Furthermore, the addition of new highly
efficient peaking units allow for the retirement of older, less efficient generating units.

As the application demonstrates and as the TCEQ’s Exccutive Director’s review
confirms, emissions from the plant will comply with all applicable rules and regulations,
including those pertaining to both emission controls and air quality impacts. The plant will meet
or exceed the requirements of best available control technology (“BACT™) for all air
contaminants, including use of dry-low NOx combustors, advanced burner design, good
combustion practices, and clean fuels. As discussed in this Response, the dispersion modeling

shows that at all of the residences of the hearing requesters the worst case potential maximum
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expected concentrations of all air contaminants from the proposed plant are less than 1/20 of
applicable air quality standards and protective ESLs set by the Executive Director. All standards
for permit issuance, including those unique to the Prevention of Significant Deterioration
(“PSD”) program, also are satisfied,

Aftachment A, the affidavit of Thomas Pritcher, Navasota’s environmental consultant,
includes a table and maps of the projected concentrations of air emissions from the plant at and
beyond the closest properties and a detailed explanation of the methodologies and conservative
assumptions he used to develop those data. Attachment B, an affidavit from Dr, Thomas Dydek,
a highly experienced toxicologist, explains, based on those data, that the requesters have not
demonstrated, and do not have a basis to demonstrate, that emissions from the plant will have a
significant impact on their health or welfare, let alone any adverse effect.

B. THE REQUESTS FOR HEARING

There were three periods for requesting a contested case hearing on the application. The
first was following publication of the Notice of Receipt of Application and Intent to Obtain
Permit. The following persons submitted hearing requests (the Group 1 requests) during the first

period:

Rita J. Beving (on behalf of the Dallas Sierra Club)
Pamela Boddie

Brent Kennedy

Virginia Kennedy
Chrissy Mari¢ Koth
Bobby McKee

Martha McKee

Delanna Mitchell

Michael R. Mitchell
Christopher Scott Moreno
Brittany Nettles

Rebecca A. Rodriguez
Brad Spence



Tracy Spence
Lori Jean Williams

The second thirty day period for contested case hearing requests followed publication of
the Notice of Application and Preliminary Decision. The following persons submitted hearing
requests (the Group 2 requests) during the second period:

Christy Bryant

Jeffrey A. Farley

James Firtos

Emily Franklin

Donna Franus

Theresa Green

Kelly & Frank Herndon
Brent Kennedy

George & Mollie Kennemer
Delanna Mitchell
Michael R. Mitchell
Christopher Scott Moreno
Charles Netherlain
Velynda Short

Amanda Stromquist

Lori Jean Williams

The third thirty day period for contested hearing requests occurred following issuance of
the Executive Director’s Response to Public Comments. The following persons submitted
hearing requests (the Group 3 requests) during the third period:

Brent Kennedy

Virginia Kennedy
Chrissy Marie Koth

C. STANDARDS FOR REQUESTS FOR HEARING




TCEQ Rule Section 55.20(d)' sets forth the requirements for the form of hearing requests
that requesters must demonstrate substantial compliance with. For individuals, the request must
include the name, address and daytime telephone number of the person making the request. The
request must identify the person’s justiciable interest affected by the application and include a
specific written statement explaining the requester’s location and the distance relative to the
subject of the application, and how and why they believe they will be affected by the activity in a
manner not common to members of the general public. For an association, the request must
identify one person by name, address, daytime telephone number, and, where possible, fax
number, who shall be responsible for receiving all official communications and documents for
the group,

There must be a specific request for a contested case hearing and the request must include

any other information specified in the public notice of the application. The public notices of the
application, which Navasota published, reiterated in bold-faced type, that “a hearing request
must include: (1) your name, . . . mailing address, daytime phone number, and fax number, if
any; (2) applicant’s name and permit number; (3) the statement “I/we request a contested case
hearing”; (4) a specific description of how you would be adversely affected by the application
and air emissions from the facility in a way not common to members of the general public; (5)
the location and distance of your property relative to the facility; and (6) a description of how
you use the property which may be impacted by the facility.”

1. The Group 1 Requests

1 All TCEQ Rules are in 30 Texas Administrative Code but will be cited in the Response simply by
reference to the TCEQ Rule, Section number.



All of the Group 1 requesters failed to demonstrate that they are affected persons. None
of them provided anything other than boilerplate statements that the types of contaminants that
would be emiited from the proposed plant may cause harm. None of them offered any credible
information to support the position that the combustion of natural gas in the proposed plant, a
combustion process which routinely occurs in numerous residences and commercial structures,
could have any impact on their health and safety or the use of the property. The requesters have
now had over eleven months to examine the application and over five months to examine the air
quality analysis and draft permit. Yet they have offered TCEQ only unsupported general
conclusions. By contrast, Navasota provides expert scientific analysis by experienced
professionals that demonstrates that none of the requesters, including those in Group I, will
experience any adverse impacts from contaminants from the proposed plant, Below is an
analysis of the merits of individual requesters’ submissions.

Mike and Delanna Mitchell reside at the same address. Their property generally should
experience the highest concentrations of any contaminant for longer averaging time periods
compared to the other properties identified in the hearing requests. Significantly, Mike and
Delanna Mitchell both acknowledged in their hearing requests that the plant will meet applicable
limits: “Certainly, myself, neighbors and even Navasota realize that alone these pollutants, at
most of the time, are within permit limits; however, when together [sic] will likely exceed
tolerable limits elevating the above impact.” (Delanna Mitchell); and “1 am aware that these
pollutants likely will be "within limits"; nonetheless, they alone and in combination pose threats
to myself and my loved ones health.” (Mike Mitchell). It is clear that their complaints and
allegations go not to the issue of whether the proposed plant will meet the limits and standards

for issuance of the permit but rather to the issue of whether the limits and standards are
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appropriate -- an issue for legislation or rule development, not for a contested case hearing on a
permit application where the only legally valid matter for consideration is whether the proposed
plant will meet applicable standards and limits.

The request filed by Rita Beving on behalf of the Dallas Sierra Club requests a public
hearing, not a contested case hearing and, therefore, need not be considered. Moreover, most of
the comments in the request are regarding non-Dallas Sierra Club residents in the area and there
is no indication that those unnamed residents are members of, or authorized, the Dallas Sierra
Club to represent their interests. Nor did Ms. Beving provide any documentation of her authority
to represent Dallas Sierra Club. With regard to the Dallas Sierra Club itself, the request provides
no information to demonstrate that they meet any of the criteria in TCEQ rules for evaluating
associational standing. Pursuvant to TCEQ Rule Section 55.205(b), Navasota requests that the
Dallas Sierra Club explain how it meets the requirements of TCEQ Rule Section 55.205(a) and
document how Ms. Beving was authorized by the Dallas Sierra Club to request a hearing at the
time the request was filed.

The other Group 1 hearing requests also have deficiencies. Rebecca Rodriguez’s hearing
request does not identify the location of the property and complains that emissions will affect a
future use of the property that apparently has not progressed beyond “planning” in over two
years. Loti Jean Williams’s hearing request states that she does not live in the area and her only
personal interest is that she and her family visit her brother and family who do live in the area.
Brent and Virginia Kennedy share the same address and submitted substantially similar requests.
Like Mike and Delanna Mitchell, their requests use language indicating that their concern is with
the adequacy of the TCEQ limits and standards and not with whether the application satisfies

those standards: “Though all of these pollutants are at various limits within the permit, the health
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risks they pose to my health is unacceptable.” Brittany Nettles hearing request acknowledges but
does not take issue with Navasota’s statements that “emissions will be within the permit
allowances by the TCEQ and the EPA.” Modeling demonstrates that Ms, Nettles and the
Kennedys generally should experience the highest concentrations of any contaminant for the
shorter averaging time periods. Like the Mitchells and the Kennedys, Ms. Nettles’s complaint is
with the standards for permit issuance and not with whether the Navasota application meets those
standards.

Christopher Scott Moreno expresses concerns about the impact of emissions on his
family and pets, citing generally available information about some of the contaminants to be
emitted, but he does not identify or assert that the contaminants will adversely affect his family
or pets. Chrissy Marie Koth’s hearing request expresses concerns about her health and property,
but uses the exact same language (and uses the same address) as Brent and Virginia Kennedy do;
her concern too is with the standards and not whether the application meets the standards:
“Though all of these pollutants are at various limits within the permit, the health risks they pose
to my health is unacceptable.” Bobby and Martha McKee have the same address and identified
similar concerns without providing any support other than general statements about what harm
these types of contaminants can do, but not providing any information on how the levels to be
emiited from the Navasota plant could result in adverse effects. And, like so many of the other
requesters, Bobby and Martha McKee make clear in their requests that they are complaining
about the permit standards, not about whether Navasota will meet those standards: “I understand
the emissions may be within the various limits permitted, the health risks to my health, my
grandchildren’s health, my pets, and crops are unacceptable.” (Martha McKee); and “Even

though all of these pollutants are at various limits within the permit, the health risks they pose to
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myself and family’s health is totally unacceptable.” (Bobby McKee).

Brad and Tracy Spence sent in identical hearing requests. Their requests primarily
reference concerns about their immediate family and relatives, reference general information
about the contaminants to be emitted, and make a general and unsubstantiated statement that the
plant would be a definite hazard. Pamela Boddie’s hearing request stated only that she wanted a
hearing, not a contested case hearing as specified in the public notice and TCEQ rules. She cites
a number of concerns that are not within TCEQ’s jurisdiction (noise, light) and the only adverse
health effects she alleges are to her “grandchilds [sic] asthma” (no statement whether the

grandchild resides at her residence) and to her “disabled spouse due to . . . air.

2. The Group 2 Requests

Many of the persons in Group 1 are also in Group 2. They include Brent Kennedy whose
second request references concerns regarding the modeling and the lack of “long term studies on
the effects on Air Quality” of other gas-fired power plants, He also expressed concerns about the
impact the emissions will have on his livestock and his health and that of his mother who lives
with him.  Mike and Delanna Mitchell filed identical hearing requests that provide no
information regarding their concerns and did not mention air pollution; the only substantive
statement in the requests was: “Due to the close proximity to the planned site,” Christopher
Scott Moreno’s second hearing request simply provided that he lives one mile from the proposed
plant site and that he believes the “toxic™ emissions will affect the quality of life. Lori Jean
Williams submitted a second hearing request that addressed none of the requirements for a valid
hearing request other than requesting a contested case hearing.

There are persons in Group 2 who filed hearing requests for the first time. Those

requests also are deficient. Emily Franklin’s request stated that she and her husband requested a
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contested case hearing, that they live in Anna, Texas, within 4 miles of the proposed site, and
that their family’s health would be in “imminent danger” from fine particulate matter. Donna
Franus stated she lives within three miles of the plant and provides the same claim as Emily
Franklin regarding “imminent danger” from fine particulate matter, Theresa Green stated that
she lives two miles from the proposed plant site and provided the same comments as Emily
Frankiin and Donna Franus, James Firtos also provided the same comments except he did not
identify his distance from the proposed plant.

Kelly and Frank Herndon filed a hearing request stating that they live within five miles of
the proposed plant site; the remainder of their request is substantively the same as the Franklin,
Franus and Firtos requests. George and Mollie Kennemer filed a hearing request that is
substantially the same, noting that they live within five miles of the proposed plant site. Charles
Nertherlain’s hearing request is also the same and states that his family lives within two miles of
the proposed plant site. Amanda Stromquist filed a substantially similar hearing request stating
that she lives within three miles of the proposed plant site.

Christy Bryant identified her address as Anna Texas and asserted only that she was
affected because she lived “close” and will be affected by the air emissions. Jeff Farley’s request
did not address any of the standards for hearing requests other than to state that he requested a
contested case hearing. Finally, Velynda Short apparently filed the same hearing request twice.
The second, filed January 30, 2015, is untimely and should not be considered. The first request
is timely and states that she lives three and a half miles south of the site. It asserts her concerns
that particulates and “toxins” will adversely affect her health, the health of her farm animals, and
vegetation on her property, but provides no basis or support for her opinion that those alleged

adverse effects could actually occur.
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3, The Group 3 Requests

There were no new persons requesting a hearing in the Group 3 requests. Chrissy Marie
Koth filed two hearing requests identifying her location, identifying concerns about effects on
her health and livestock, and providing an unsupported assertion that the federal government has
determined that Navasota’s stated emissions would not be safe.  Virginia and Brent Kennedy
each filed a hearing request with the same assertions as Chrissy Marie Koth.

Since none of the hearing requests meet the Rule 55.201(d) standards for requesiing a
contested case hearing, there is no basis for calling a hearing. The permit should be issued.

D. RESPONSE TO THE HEARING REQUESTS

Although, for the reasons stated above, we believe that there are no valid requests for a
contested case hearing, we have set forth below a response to those requests identified by the
Chief Cletk. This response demonstrates that even if those letters are considered to be valid
requests for a hearing, they fail to meet the TCEQ standards for the granting of a hearing.
Among other things, requesters offer no scientific evidence in support of any their general
assertions that emissions from the plant will adversely affect them. They offer only broad
generalizations that the air contaminants are “bad,” even though the air contaminants at issue are
being generated by the combustion of natural gas, a process which occurs in residences and
commercial establishments in addition to industrial processes such as a power plant, The
supporting documentation in the administrative record and included with this brief clearly
demonstrates that emissions from the plant will not adversely affect human health and the

environment.® Further, scientific analysis, consistent with TCEQ rules and practices, leads to the

2 Consistent with SB709 (Act of , May 13, 2015 84" Leg. R.S. S.B. 709) which has passed the
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conclusion that none of the hearing requestors have demonstrated, nor can they demonstrate that
they are affected persons. For all these reasons, all hearing requests should be denied, the
Executive Director’s response to comments should be adopted, and the requested permit should
be issued.

1. Standards for Valid Contested Case Hearing Request

TCEQ Rules, Chapter 55, Subchapter F, provide the standards for contested case hearing
requests. Those rules direct that the hearing request substantially comply with the following:
give the name, address, daytime telephone number, and, where possible, fax number of the
person who files the request; identify the requester’s personal justiciable interest affected by the
application showing why the requester is an “affected person” who may be adversely affected by
the proposed facility or activity in a manner not common to members of the general public;
request a contested case hearing; list all relevant and material disputed issues of fact that were
raised during the comment period that are the basis of the hearing request; and provide any other
information specified in the public notice of application,’

An “affected person” is “one who has a personal justiciable interest related to a legal
right, duty, privilege, power, or economic interest affected by the application.”™ An interest
common to the gencral public is not a personal justiciable interest.” The relevant factors in

determining whether a person is affected include:®

Legislature and been signed by the Governor, but is not yet in effect, the administrative record further
demonstrates, and there has been no controverting evidence presented, that a permit, if issued consistent
with the draft permit, would protect human health and safety, the environment, and physical property.
330 TAC §55.201(d).

430 TAC §55.203(a).

51d.

6 30 TAC §55.203(c).

14



(N
)
()
(4)
()
(6)

whether the interest claimed is one protected by the law under which the
application will be considered;

distance restriction or other limitations imposed by law on the affected
interest;

whether a reasonable relationship exists between the interest claimed and
the activity regulated;

likely impact of the regulated activity on the health, safety, and use of
property of the person;

likely impact of the regulated activity on use of the impacted natural
resource by the person; and

for governmental entities; their statutory authority over or interest in the
issues relevant to the application.

For an association, TCEQ rules specify additional standing requirements’’

(1)
(2)
©)

one or more members of the group or association would otherwise have
standing to request a hearing in their own right;

the interests the group or association seeks to protect are germane to
the organization's purpose; and

neither the claim asserted nor the relief requested requires the
participation of the individual members in the case.

Under the pertinent rules, the Commission is to grant an affected person’s timely filed

hearing request if: (1) the request is made pursuant to a right to hearing authorized by law; and

(2) the request raises disputed issues of fact that were raised during the comment period and that

are relevant and material to the commission’s decision on the application.! Recent case law has

construed the TCEQ’s authority and responsibility in determining whether a requester is an

affected person. The relevant holdings from that case law support Navasota’s position.

In Sierra Club v. Texas Commission on Environmental Quality and Waste Control

Specialists (Sierra Club),” the court reviewed a TCEQ determination of affected person under the

730 TAC 55.205(a).
8 30 TAC § 55.211(¢) (2).

9. Sierra Club v. Texas Commission on Environmental Quality and Waste Control Specialists 455
S.W.3d 214 (Tex. App. 2014) pet. filed,
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wording of TCEQ Rule, Section 55.256, which applies to certain other TCEQ permitting
programs, but is substantively identical to the wording in TCEQ Rule, Section 55.203, which
applies to the Commissioner’s consideration of this permit application. In its opinion, the court
confirmed that the TCEQ:

enjoys the discretion to weigh and resolve matters that may go to the merits of the

underlying application, including the likely impact the regulated activity . . . will

have on the health, safety, and use of property by the hearing requester . , . See 30

Tex. Admin., Code 55.256(c); City of Waco S.W. 3d at 420-21 (describing these

evidentiary items as relevant to inquiry and holding that there was evidence in

record to support TCEQ's detr.armination).]0
The Sierra Club court also identified the types of information the TCEQ may consider in making
its determination of whether a person is an “affected person”: “TCE(Q’s inquiry . . . may include
reference to the permit application, attached expert reports, the analysis and opinions of
professionals on its staff and any reports, opinions, and data it has before it.”!! In Sierra Club,
TCEQ relied upon modeling and the court specifically referenced that modeling as a basis for
upholding the TCEQ’s decision not to grant the hearing requests. The Sierra Club opinion
clearly provides that contested case hearing requests should be subject to “deeper inquiry,
especially into any matters that go to the underlying merit of the license.”'? Further, TCEQ may
evaluate and resolve factual disputes regarding issues associated with the contested case hearing
request and rely upon expert reports and opinions and data in that evaluation,

In TCEQ v. City of Waco™ (the case cited in the Sierra Club quotes above), the Texas

Supreme Court, in evaluating a decision by the TCEQ regarding whether a person was an

10 Id at 223-24.

11 Id at 224,

12 Id at 221.

13 TCEQ v. City of Waco 413 S,W.3d 409 (Tex. 2013).

16



“affected person,” acknowledged the Court of Appeals’ reasoning in that case that the

constitutional principles regarding standing in litigation apply to the TCEQ’s determination of

“affected person.”

Applying those constitutional principles, to have standing, a person must:

“establish a concrete and particularized injury in fact, not common to the general public, that is:

(1) actual or imminent; (2) fairly traceable to the issuance of the permit as proposed; and (3)

likely to be redressed by a favorable decision on its complaint

2.

»l4

Standards for Responses to Hearing Requests

TCEQ Rule, Section 55.20%(e), directs that responses to hearing requests address:

(1)
@)
(3)
(4)
&)

(6)
(7)

whether the requester is an affected person;

which issues raised in the hearing request are disputed;

whether the dispute involves questions of fact or law;

whether the issues were raised during the public comment period;

whether the hearing request is based on issues raised solely in a public
comment withdrawn by the commenter in writing by filing a withdrawal
letter with the chief clerk prior to the filing of the Executive Director’s
response to Comment;

whether the issues are relevant and material to the decision on the
application; and

a maximum expected duration for the contested case hearing.

Analysis of the Hearing Requests

a, The Hearing Requesters are Not Affecied Persons

All of the individual requesters and the Dallas Sierra Club failed to satisfy the

requirements of TCEQ rules, restated in the public notices which prompted their requests, to

provide a specific, written statement on “how and why the requester believes he or she will be

adversely affected by the proposed facility in a manner not common to members of the general

public.”

14 Id at 420-421,
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The personal justiciable interest standard is part of the definition of “affected person” and
the burden is on requesters to demonsirate that they are an affected person. To have a personal
justiciable interest, the requesters also must demonstrate that their interest is not common to the
members of the general public, that a reasonable relationship exists between the interests claimed
and the activity regulated, the likely impact of the regulated activity on their health and safety,
and the likely impact of the regulated activity on use of the impacted natural resource.

The information in Attachment A, Mr. Pritcher’s affidavit, identifies the distance from
combustion turbines to the residences of the requesters (including how the location of the hearing
requesters was determined), Since the Dallas Sierra Club did not provide any information on
the members it stated lived in Grayson County, there can be no distances provided for the Dallas
Sierra Club.

Based upon the information provided, there are six hearing requester residences located
within one mile of the turbines. TCEQ has considered a one mile distance as a factor in past
evaluations of contested case hearing requests, but it is a guide and does not override a site
specific review that focuses on the required determination - - whether the person’s exposure to
the air contaminants is sufficient to make them an affected person. A power plant, such as that
proposed by Navasota, combusts fuel at high temperatures and the hot exhaust gases exit via
stacks at an extremely hot temperature and rapid air flow rate. These factors result in better
dispersion of the air contaminants, compared to other types of plants that do not have significant
combustion processes. Accordingly, downwind concentrations, even within one mile of the
emission point, can be very low, particularly when good controls, including clean fuel such as
natural gas, is used.  And, in this case, Navasota has analyzed the possible impacts of air

contaminants from the plant at the properties identified in the hearing requests. This analysis
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demonstrates that there would be no adverse effects to health or property and that, in fact,
predicted concentrations of all contaminants would be less than 1/20 of applicable standards and
protective ESLs.

In Attachment A, Mr. Pritcher describes how he analyzed the results of computer
dispersion modeling, using commonly accepted scientific techniques, to predict, based upon the
emission rates in the draft permit, the worst case maximum concentrations of air contaminants
that would occur at any point beyond the Navasota property boundaries and, specifically, at the
location of the hearing requesters. The attachment also contains the results of modeling of air
contaminants -- both NAAQS and significant toxic air contaminants that are addressed by
TCEQ-established ESLs. As noted, the results of the modeling show that the maximum

predicted concentrations are at least 20 times below the applicable regulatory standards and

ESLs. As the Commissioners are aware, concentrations below an ESI. should not have any
adverse effect on human health or property, or other interests protected under the Texas Clean
Air Act; concentrations above an ESLs would not necessarily have an adverse effect, but may be
looked at more closely by the TCEQ to determine whether the permit may be approved. The
concentrations here are a small fraction of applicable standards and ESLs and would not have an
adverse effect or any other impact on the health or safety of the requesters or the uses of their
properties, including animals and vegetation.

b. There are No Material or Relevant Issues Raised In The Hearing Reguests

The requesters have failed to demonstrate that there is any disputed factual issue, They
raised no disputes with the emissions in the draft permit, the modeling and predicted
concentrations of those emissions, and Navasota and the Executive Director’s conclusions that

the emissions would comply with the Texas Clean Air Act requirements and all applicable air
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quality rules. The Act and the air quality rules require that emissions of air contaminants must
not be injurious to or adversely affect human health or welfare, animal life, vegetation or
property or interfere with the normal use and enjoyment of animal life, vegetation or property,
Both the Executive Director and Navasota have concluded, following detailed and exhaustive
scientific review, that those standards will be achieved. Although several requesters asserted that
their health, property, animal life, and welfare could be negatively impacted, they did not provide
any basis, let alone a scientific basis, for their assertions and did not dispute any of the
information that Navasota provided, and that the Executive Director reviewed and approved, that
directly contradictg their assertions, In fact, the requesters whom modeling demonstrates would
receive the highest concentrations of the air contaminants acknowledge that Navasota’s
emissions would “meet [imits.” Accordingly, from the administrative record as a whole, none of
the requesters’ concerns rise to the level of a disputed issue of fact.

c. The Disputed Issues If a Hearing Is Called

The requesters have not identified or even asserted that Navasota has failed to
demonstrate that all of the standards for permit issuance will be met. To the contrary, many of
them, including the persons who modeling predicts will experience the highest concentrations of
air contaminants, acknowledge that the plant will meet TCEQ limits; they simply do not like the
TCEQ’s standards and limits. They have not disputed the conclusions that the proposed control
technology meets TCEQ requirements, that the draft permit accurately represents the emissions
that would come from the plant, and that those emissions would comply with all applicable rules
and regulations. Accordingly, none of those issues are appropriate for referral for a contested
case hearing. Although Navasota disagrees that a contested case hearing should be granted,

should TCEQ refer the application for hearing, the only possible relevant and material factual
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issue would be, for those requesters whom the Commissioners determine have valid and
approvable hearing requests, whether the projected concentrations of those air contaminants
identified in their hearing requests would be injurious to or adversely affect health or welfare,
animal life, vegetation or property or interfere with the normal use and enjoyment of animal life,
vegetation or property at the properties identified in those requests.

Given that any possible relevant and material issue of fact that could be referred for
hearing is limited in scope, Navasota believes that the duration of the hearing should be no more
than four months from the date the request for hearing is sent to the State Office of
Administrative Hearings (*SOAH”).

Iv.  CONCLUSION

TCEQ Rule, Section 55.209(e), identifies the elements that should be addressed in a
response to a hearing request. For the reasons set forth in this response, there are no valid
hearing requests in this matter, Assuming, however, for the sake of argument, that there are
valid hearing requests, the hearing requests should be denied. In summary and responsive to the
subsections of TCEQ Rule, Section 55209(e) that set forth the requirements for responses to
hearing requests:

(1) None of the requesters are affected persons;

(2)  The requesters have not raised any disputed issue. Navasota’s application
generally demonstrates that emissions of all air contaminants would be in full compliance with
all requirements of the Texas Clean Air Act, including the intent of that Act, and the applicable
requirements of the TCEQ. Navasota’s application and the documentation in this brief
specifically demonstrates that none of the requesters will be adversely affected by emissions

from the plant because even predicted worst case maximum concentrations at requester’s



residences are less than 1/20 of applicable standards and protective ESLs. The requesters did not
dispute, and provided no facts or basis for disputing, the conclusions of both the application and
the Executive Director regarding the standards for permit issuance. Many of the requesters
acknowledged that the permit would “meet limits.” Therefore, there are no disputed issues;

(3)  Navasota agrees that all but one of the requesters’ comments were raised during
the public comment periods, but disagrees that those comments constitute “issues;”

(4)  There have been no comments withdrawn by the commenter in writing;

(5)  To the extent that any requesters’ comments rise to the level of issues, the only
issue that is relevant and material is whether the projected maximum concentrations of those air
contaminants as contained in the air quality analysis submitted by Navasota and in the Executive
Director’s preliminary decision, cited by those requesters whose hearing requests are granted,
would adversely affect the health and welfare of people or animals on the subject property or any
normal use and enjoyment of the property that was identified by its requester ; and

(6)  If any of the requesters’ comments are determined to comprise an issue, as set
forth in item (5) above, is an extremely limited issue.

Accordingly, although Navasota respectfully maintains that a contested case hearing is
not warranted, should a hearing be called, the duration should be no longer than four months

from the date of referral to SOAH.

Respegtfully submitted, —

w (/G e

MES D. BRADDOCK
State Bar No, 02815400
HAYNES AND BOONE, LLP
600 Congress Avenue, Suite 1300
Austin, Texas 78701
Telephone: (512) 867-8462
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CERTIFICATE OF SERVICE

By my signature below, I certify that a copy of this response was served on the following
individuals by the method indicated below, on June 8, 2015

%ames D. Braddock

FOR THE APPLICANT

Frank Giacalone, Chief Executive Officer
Navasota North Country Peakers
Operating Company I, L..1..C,

403 Corporate Woods

Magnolia, TX 77354-2758

Tel.: (281) 252-5202

Fax: (832) 442-3259

Jeff Maida

Vice President Asset Management
Navasota North Country Peakers
Operating Company [, [..1..C.

403 Corporate Woods

Magnolia, TX 77354-2758

Tel.: (281) 252-5203

Bill Skinner

Navasota North Country Peakers
Operating Company [, [..L.C.
403 Corporate Woods
Magnolia, TX 77354-2758
Tel.: (281) 252-5221

Fax: (832) 442-3259

FOR THE EXECUTIVE DIRECTOR (ALL VIA HAND DELIVERY)
Amy Browning, Staff Attorney

Texas Commission on Environmental Quality

Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel.: (512) 239-0600

Fax: (512) 239-0606
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Sean Alexander O’Brien, Technical Staff
Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel.: (§12) 239-1137

Fax: (512) 239-7815

Brian Christian, Director

Texas Commission on Environmental Quality
Environmental Assistance Division

Public Education Program, MC-108

P.O. Box 13087

Austin, TX 78711-3087

Tel.: (512) 239-4000

Fax: (512) 239-5678

FOR PUBLIC INTEREST COUNSEL

Via hand-delivery

Vic McWherter, Public Interest Council
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Tel.: (512) 239-6363

Fax: (512) 239-6377

FOR ALTERNATIVE DISPUTE RESOLUTION
Via hand-delivery

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 3087

Austin, Texas 78711-3087

Tel.: (512) 239-4010

Fax: (512)239-4015

FOR THE CHIEF CLLERK

Via hand-delivery

Bridget C. Bohac

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel.; (512) 239-3300

Fax: (512) 239-3311
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REQUESTERS: (Via First Class Mail)

See attached list.
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Rita J. Beving

Dallas Sierra Club

13214 Glad Acres Dr.

Farmers Branch, TX 75234-5201

Pamela Boddie
P.O. Box 230
Van Alstyne, TX 75495-0250

Christy Bryant
243 Lamont Rd.
Anna, TX 75409-5877

Jeffrey A. Farley
21 Stone Marshell Rd.
Van Alstyne, TX 75495-5114

James Firtos
60 Brad Ct.
Van Alstyne, TX 75495-3492

Emily Franklin
332 Carlyle St.
Anna, TX 75409-5899

Donna Franus
3669 FM 3133
Van Alstyne, TX 75495-8229

Theresa Green
60 Brad Ct,
Van Alstyne, TX 75495-3492

Kelly & Frank Herndon
239 Belford Street South
Anna, TX 75409-5892

Brent Kennedy
921 Willy Vester Rd.
Van Alstyne, TX 75495-2711

Virginia Kennedy
921 Willy Vester Rd.
Van Alstyne, TX 75495-2711

George & Mollie Kennemer
240 Belford St. S.
Anna, TX 75409

Chrissy Marie Koth
921 Willy Vester Rd.
Van Alstyne, TX 75495-2711

Bobby McKee
660 Willy Vester Rd.
Van Alstyne, TX 75495-2806

Martha McKee
660 Willy Vester Rd.
Van Alstyne, TX 75495-2806

Delanna Mitchell
P.O. Box 1241
Howe, TX 75459-1241

Michael R. Mitchell
P.O. Box 1241
Howe, TX 75459-1241

Christopher Scott Moreno
690 Ballard Rd.
Van Alstyne, TX 75495-5060

Brittany Nettles
890 Willy Vester Rd.
Val Alstyne, TX 75495-2708

Rebecca A. Rodriguez
798 Ballard Rd.
Van Alstyne, TX 75495-2743

Velynda Short
2960 Winding Qaks Trl.
Anna, TX 75409-6023

Brad Spence
1591 Ballard Rd.
Van Alstyne, TX 75495-2752



Charles Netherlain
114 Edwards Rd.
Van Alstyne, TX 75495-5060

Tracy Spence
1631 Ballard Rd.
Van Alstyne, TX 75495-2753

Amanda Stromquist
1813 Walnut Way
Anna, TX 75409-4546

Lori Jean Williams
5068 Theresa Dr.
Denison, TX 75020-2931
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STATE ORNORTH CAROLINA §

COUNTY OF WILSON 8

AFFIDAVIT OF THOMAS O. PRITCHER, P.E.

BEFORE ME, the undersigned, a Notary Public in and for said county and state, on this day
personally appeared Thomas O. Pritcher, who, being by me duly sworn, upon his cath deposed
and stated as fotows:

My name is Thomas Q. Pritcher. T am more than twenty-one (21) years of age, have never been
convicted of a felony, and have personal knowledge of all facts stated in this Affidavit, which are
frue and correet.

I'am a Senior Engineer IIl with Environmental Consulting & Technology, Inc. (“ECT”), a
national environmental consulting firm. I am located in ECT’s Raleigh, North Carolina office. 1
hold a Bachelor of Science (Agricultural Engineering) degree from Clemson University. | am a
registered professional engineer in the State of North Carolina, the State of South Carolina and
the State of Mississippi.

I have spent 22 years in the field of environmental consulting with an emphasis on air quahty
issues related to electrical generatmﬂ facilities. My responsibilities have included preparing and
supervising the preparation of air quality permit applications including calculation of emissions,
determination of apptopriate control technologies, dispersion modeling of emissions and
determinations of compliance with air quality regulations.

I am familiar with and served as a lead for the projeet team that prepared Navasota North
Country Peakers Operating Company I LLC s (Navasota’s) Van Alstyne Energy Center (VAEC)
application for Texas Commission on Eavironmental Quality (TCEQ) air quality permit Number
121051 and PSD-TX-1418. This application is fora natural gas fired peakmg power plant to be
located near Van Alstyne, Texas. The proposed plant’s primary emission sources are three (3)
natural gas-fired, simple-cycle combustion turbines.

Our project team’s work on the VAEC application has included calculating expected emission
rates and performing air dispersion modeling of emissions from the plant. An air dispersion
medel is used to estimate the ground level concentrations of air contaminants at varying
distances from a source or sources of air contaminants. Information regarding the emission rates
and Iocation and parameters of the emission points, along with meteorological data, are inputs
into the model, which then predicts the expected worst case concentrations of the air
confaminants that might occur at specified receptors for speeified time periods.

The modeling we performed on behall of Navasota utilized the AERMOD model. This
dispersion model is routinely used by the TCEQ and other regulatory agencies to provide a worst
case prediction of off property concentrations of air emissions fromn a plant. The AERMOD
model is inherently conservative (i.e., tends to over-predict impacts when compared to actual



monitored impacts) based on EPA design and has been proven to be conservative in model
performance evaluations. One other area of conservatism relates fo the assumnption that a given
emission wit is in operation at its maximum capacity during every hour of ifs authorized annual
operating schedule This assumption may be appropriate for certain types of facilities like
manufacturing facilities that can operate at full capacity most of the time. However, in most
cases, emissions are variable due fo required load and, in the case of combustion turhines,
changes in ambient teniperature will create changes in emission rates. Thus, assuming a constant
maximum emission value for each hour is overly conservative for facilities such as power plants
that are not in operation all the time and that exhibit higher emission rates during very short
periods of time (e.g., startup and shutdown). I, along with other ECT project team members,
have extensive experience in asing the AERMOD dispersion modet.

The results of the dispersion modeling were submitted to the TCEQ in support of the VAEC
application. The modeling report was reviewed and approved by the TCEQ modeling staff. Our
project team’s conclusions, agreed to by TCEQ's Executive Director, are the proposed project
will not violate a National Air Quality Standard (NAAQS), cause an exceedance of the
Prevention Significant Deterioration (PSD) increment, or have any adverse impacts on soils,
vegetation, or Class 1 Areas. In addition, the modeling predicted maximum ground level
coneenirations of other contaminants will be substantially bélow the levels set in TCEQ rules or
the applicable Effects Screening Level ("BSL"). Concentrations below an ESL should not result
in adverse health or welfare effects; concenirations above an ESL do not mean that adverse
health or welfare effects would necessarily occur. Please nofe that our modeling is based upon
the assumption that all three turbines would be emitting at thelr maximum levels at the same
time, for all 2,500 hours per tubine of annual operation. It would be highly unlikely that this
would oceur, '

1 have supervised the preparation of a graphical depiction of the predicted concentration of
certain air contaminants emitted from the plant at eighteen (18) different residences/properties
near the site. Our project team speeifically modeled impacts at a geographic coordinate for the
address requestors lsted in their correspondence with the TCEQ regarding this application and
relied upon - aerial photography for the placement of the modeling receptor near the house
associated with the property, or the center of the property if there were no kmown houses
agsociated with it. The depiction is attached as Appendix A. The depiction demonstrates and
further confirms information submitted to TCEQ in support of the application document that
predicted maximum concentrations at the residences/properties of the requestors are well below
the NAAQS or applicable ESL.

Based wpon the analyses of receptors at the residences/properties, the predicted worst case
concentrations requestors would be exposed to would be 1/20 or less of pertinent air quality
standards and ESL; requestors would not be exposed to concentrations of air contaminants that
could adversely affect them or thelr property.. The conservatism inherent in the AFRMOD
dispersion modeling analysis, as previously discussed, provides even greater support for these
conclusions.
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Thomas O. Pritcher, P.E.
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Appendix A

Modeled Impacts at 18 Residences/Properties near the Site



Reguesters Distance to Facility

Mgl e Reuiesters . G dress. | ljns_tanc_e to i?at:ilitv

1 Charles Netherlain 114 Edwards Rd, Van Alstyne, TX 75495

2 Michael and Delanna Mitchell 1879 Ballard Rd, Van Alstyne, TX 75495 N

3 Bobby and Martha McKee 660 Willy Vester Rd, Van Alstyne, TX 75495 0.44
4 Brent and Virginia Kennedy 921 Willy Vester Rd, Van Alstyne, TX 75495 0.17
5 Rebecca Rodriguez 798 Ballard Rd, Van Alstyne, TX 75495 1.09
6 Emily Frankdin 332 N Carlyle Cir, Anna TX 75409 2.09
7 Pame'a Boddie 614 Willy Vestar Rd, Van Alstyne, TX 75495 0.43
8 Brittany Nettles 890 Willy Vester Td, Van Alstyne, TX 75495 0.30
9 Brad Spence 1593 Ballard Rd, Van Alstyne, TX 75495 0.32
10 Tracy Spence 1631 Ballard Rd, Van Alstyne, TX 75495 032
11 Christy Bryant 243 Lamont Rd, Anna, TX 75409 2.60
12 leffrey Farlay 21 Stone Marshell Rd, Van Alstyne, TX 75495 3.13
13 lames Firtos 60 Brad Ct, Van Alstyne, TX 75495 3.04
14 Donna Franus 3969 FM 3133, Van Alstyne, TX 75495 2.40
15 Theresa Green 60 Brad Ct, Van Alstyne, TX 75495 3.04
16 Kelly and Frank Herridon 239 Belford Street 5., Anna, TX 75409 2.11
17 George & Mollie Kennemer 240 Belfrod Street N., Anna, TX 7506 2.09
18 Chrissy Marie Koth 521 Willy Vester Rd, Van Alstyne, TX 75495 0.17
19 Christopher Scott Morenoc 590 Ballard Rd, Van Alstyne, TX 75495 1.16
20 Velynda Shert 2960 Winding Oaks Trl, Anna, TX 75409 2.83
NA Amanda Stromquist 1813 Walnut Way, Anna, TX 75409 594"
NA Lori Jean Williams 5058 Theresa Dr, Denison, TX 75020 20.25°
NA Dallas Sierra Club *¥ **

* Greater than 5 miles from facility, modeling was not performed
** No information available
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