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BEFORE THE TEXAS COMMISSION 
ON 

ENVIRONMENTAL QUALITY 

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 

I. Introduction 

 
The Executive Director of the Texas Commission on Environmental Quality (the 

TCEQ or Commission) files this Response to Hearing Requests (Response) on the 
application of Nash FM 529, LLC for a new Texas Pollutant Discharge Elimination 
System Permit (TPDES) Permit No. WQ0015264001. The Office of the Chief Clerk 
(OCC) received hearing requests from Hanelore Domahidi, James W. Riley II, Thomas 
Shacklett, Christopher Spicer and Brenda Thompson.  Hanelore Domahidi and 
Christpoher Spicer also filed requests for reconsideration.  

 
Attached for Commission consideration are the following: 

Attachment A—GIS Satellite Map 

Attachment B—Compliance History  

Attachment C—Technical Summary and Proposed Permit  

Attachment D—Executive Director’s Response to Public Comment  

 

II. Description of the Facility 

 
Nash FM 529, LLC (Nash) has applied to the TCEQ for a new permit to authorize 

the discharge of treated domestic wastewater at a daily average flow not to exceed 
250,000 gallons per day in the Interim I phase, a daily average flow not to exceed 
500,000 gallons per day in the Interim II phase, and an annual average flow not to 
exceed 1,000,000 in the Final Phase.  

The effluent limits in all three proposed phases are 10 mg/l CBOD5 
(carbonaceous biochemical oxygen demand), 15 mg/l TSS (total suspended solids), 2 
mg/l NH3-N (ammonia nitrogen), 63 E. coli CFU or MPN per 100 ml, and 6.0 D.O 
(dissolved oxygen).  The pH shall not be less than 6.0 standard units nor greater than 
9.0 standard units and shall be monitored once per week by grab sample. The effluent 
shall contain a chlorine residual of at least 1.0 mg/l after a detention time of at least 20 
minutes (based on peak flow), and shall be monitored daily by grab sample.  The 
permittee shall de-chlorinate the chlorinated effluent to less than 0.1 mg/l chlorine 
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residual and shall monitor chlorine residual daily by grab sample after the 
dechlorination process.  

The treated effluent will be discharged to a man-made ditch; then to South 
Mayde Creek; then to Buffalo Bayou Above Tidal in Segment No. 1014 of the San Jacinto 
River Basin. The unclassified receiving water use is minimal aquatic life use for both the 
man-made ditch and South Mayde Creek. The designated uses for Segment No. 1014 are 
limited aquatic life use and primary contact recreation.  

The Harris County MUD No. 171 Wastewater Treatment Facility will be an 
activated sludge process plant operated in the extended aeration single-stage 
nitrification mode.  Treatment units in the Interim I phase will include a bar screen, two 
aeration basins, a final clarifier, two aerobic digesters, and two chlorine contact 
chambers. In the Interim II phase treatment units will include a bar screen, four 
aeration basins, two final clarifiers, three aerobic digesters, and three chlorine contact 
chambers. Treatment units in the Final phase will include a bar screen, eight aeration 
basins, two clarifiers, five aerobic digester, five chlorine contact basins, and a 
dechlorination chamber. The facility has not been constructed. The draft permit 
authorizes the disposal of sludge at a TCEQ authorized land application site or co-
disposal landfill. 

The proposed wastewater treatment facility will serve the Harris County 
Municipal Utility District (MUD) No. 171 service area. The plant site will be located 
approximately 2,000 feet southeast from the intersection of Beckendorff Road and 
Porter Road in Harris County, Texas 77493. 

III. Procedural Background 

 
The permit application was received on May 30, 2014 and declared 

administratively complete on August 12, 2014. The Notice of Receipt of Application and 
Intent to Obtain a Water Quality Permit (NORI) was published on August 22, 2014 in 
the Houston Chronicle (English) and on August 24, 2014 in La Voz (Spanish). The ED 
completed the technical review of the Application on October 2, 2014, and prepared a 
draft permit. The Notice of Application and Preliminary Decision for Water Quality 
Land Application Permit for Municipal Wastewater Renewal (NAPD) was published on 
December 26, 2014 in the Houston Chronicle (English) and on December 28, 2014 in La 
Voz (Spanish). The public comment period ended on January 27, 2015.  

The Executive Director’s Response to Public Comment (RTC) was filed on March 
19, 2015. The hearing request period and request for reconsideration period ended on 
April 23, 2015. This application was administratively complete on or after September 1, 
1999; therefore, this application is subject to the procedural requirements adopted 
pursuant House Bill 801 (76th Legislature, 1999).  
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IV. Evaluation Process for Hearing Requests  

 
House Bill 801 established statutory procedures for public participation in 

certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment, and for the Commission’s 
consideration of hearing requests. The Commission implemented House Bill 801 by 
adopting procedural rules in 30 Texas Administrative Code (30 TAC) Chapters 39, 50, 
and 55. The application was declared administratively complete on June 1, 2013; 
therefore it is subject to the procedural requirement of HB 801. 

A. Response to Request 

The Executive Director, the Public Interest Counsel, and the Applicant may each 
submit written responses to a hearing request. 30 TAC § 55.209(d).   

Responses to hearing requests must specifically address:  
a) whether the requestor is an affected person;  
b) whether issues raised in the hearing request are disputed;  
c) whether the dispute involves questions of fact or of law; 
d) whether the issues were raised during the public comment period;  
e) whether the hearing request is based on issues raised solely in a public comment 

withdrawn by the commenter in writing by filing a withdrawal letter with the 
chief clerk prior to the filing of the Executive Director’s Response to Comment;  

f) whether the issues are relevant and material to the decision on the application; 
and  

g) a maximum expected duration for the contested case hearing.  
30 TAC § 55.209(e).  
 

B. Hearing Request Requirements 

In order for the Commission to consider a hearing request, the Commission must 
first determine whether the request meets certain requirements.   

A request for a contested case hearing by an affected person must be in 
writing, must be filed with the chief clerk within the time provided…and 
may not be based on an issue that was raised solely in a public comment 
withdrawn by the commenter in writing by filing a withdrawal letter with 
the chief clerk prior to the filing of the Executive Director’s Response to 
Comment. 

30 TAC § 55.201(c).  
A hearing request must substantially comply with the following: 

a) give the name, address, daytime telephone number, and, where possible, fax 
number of the person who files the request. If the request is made by a group or 
association, the request must identify one person by name, address, daytime 
telephone number, and, where possible fax number, who shall be responsible for 
receiving all official communications and documents for the group;  
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b) identify the person’s personal justiciable interest affected by the application, 
including a brief, but specific, written statement explaining in plain language the 
requestor’s location and distance relative to the proposed facility or activity that 
is the subject of the application and how and why the requestor believes he or she 
will be adversely affected by the proposed facility or activity in a matter not 
common to members of the general public; 

c) request a contested case hearing;  
d) list all relevant and material disputed issues of fact that were raised during the 

public comment period and that are the basis of the hearing request. To facilitate 
the commission’s determination of the number and scope of issues to be referred 
to hearing, the requestor should, to the extent possible, specify any of the 
executive director’s response to comments that the requestor disputes and the 
factual basis of the dispute and list any disputed issues of law or policy; and  

e) provide any other information specified in the public notice of application. 
30 TAC § 55.201(d). 
 

C. “Affected Person” Status 

In order to grant a contested case hearing, the Commission must determine that 
a requestor is an “affected person.” Section 55.203 sets out who may be considered an 
affected person.   

a) For any application, an affected person is one who has a personal justiciable 
interest related to a legal right, duty, privilege, power, or economic interest 
affected by the application. An interest common to members of the general public 
does not qualify as a personal justiciable interest. 

b) Except as provided by 30 TAC § 55.103, government entities, including local 
governments and public agencies, with authority under state law over issues 
raised by the application,  

c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following:  

1) whether the interest claimed is one protected by the law under which the 
application will  be considered;  

2) distance restrictions or other limitations imposed by law on the affected 
interest;  

3) whether a reasonable relationship exists between the interest claimed and the 
activity regulated;  

4) likely impact of the regulated activity on the health and safety of the person, 
and on the use of property of the person;  

5) likely impact of the regulated activity on the use of the impacted natural 
resource by the person; and  

6) for governmental entities, their statutory authority over or interest in the 
issues relevant to the application.  

30 TAC § 50.203. 
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A group or association may also request a contested case hearing. In order for a 
group or association to request a contested case hearing, the group or association must 
show that it meets the following requirements: 

a) one or more members of the group or association would otherwise have standing 
to request a hearing in their own right; 

b) the interests  the group or association seeks to protect are germane to the 
organization’s purpose; and 

c) neither the claim asserted nor the relief requested requires the participation of 
the individual members in the case. 

30 TAC § 55.205(a). In addition the Executive Director, Public Interest Counsel, or the 
Applicant may request that a group or association provide an explanation of how the 
group or association meets the above requirements. 30 TAC § 55.205(b). 
 

D. Referral to the State Office of Administrative Hearings (SOAH) 

 
When the Commission grants a request for a contested case hearing, they are 

required to issue an order specifying the number and scope of the issues to be referred 
to SOAH for a hearing. 30 TAC § 50.115(b). Subsection 50.115(c) sets out the test for 
determining whether an issue may be referred to SOAH. “The commission may not refer 
an issue to SOAH for a contested case hearing unless the commission determines that 
the issue: 1) involves a disputed question of fact; 2) was raised during the public 
comment period; and 3) is relevant and material to the decision on the application.” 30 
TAC § 50.115(c). 
 

V. Analysis of Hearing Requests  

 

A. Analysis of the Hearing Requests  

The Executive Director has analyzed the hearing requests to determine whether 
they comply with Commission rules, who qualifies as affected person, what issues may 
be referred for a contested hearing, and what is the appropriate length of the hearing.  
 

1. Whether the Requestors Complied with 30 TAC §55.201.   
The public comment period for this permit application ended on January 27, 

2015. The period for timely filing a request for a contested case hearing on this permit 
application ended on March 21, 2013. Hanelore Domahidi, James W. Riley II and 
Christopher Spicer all submitted timely hearing requests.1  The hearing requestors 
included: their contact information, a physical address, a statement of what he or she 
believes to be their personal justiciable interest affected by the permit application, and 

                                                   
1 The date(s) which the requestors filed their respective hearing requests are as follows: Hanelore 
Domahidi filed a hearing request on October 16, 2014 and a request for reconsideration on April 23, 2015; 
James W. Riley filed a hearing request on September 08, 2015; Christopher Spicer filed a hearing request 
on September 05, 2014 and a request for reconsideration on April 22, 2015.  
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provided a list of disputed facts that were raised during the public comment period. The 
Executive Director concludes that these hearing requests substantially comply with the 
requirements of 30 TAC §55.201(c) and (d).  
 

Thomas Shacklett submitted a timely hearing request on September 05, 2014. 
Mr. Shacklett’s hearing request provided his address and phone number, and requested 
a hearing. However, he did not identify himself as a person with what he believed to be a 
personal justiciable interest affected by the application. As required by 30 TAC 
§55.201(d)(4), Mr. Shacklett failed to raise any relevant and material disputed issues of 
fact that were raised during the comment period. Without any fact issues to base a 
contested case on, there is no case for the Commission to refer to SOAH under 30 TAC 
§50.115(c) with respect to this hearing request. The Executive Director concludes that 
Thomas Shacklett’s hearing request does not substantially comply with the 
requirements of §55.201 (d), and recommends that the Commission deny the hearing 
request.  
 

Brenda Thompson failed to submit a timely hearing request. The hearing 
request/request for reconsideration period for this permit application ended on April 
23, 2015. Ms. Thompson submitted her hearing request on April 27, 2015. The Executive 
Director concludes that Brenda Thompson’s hearing request does not substantially 
comply with the requirements of §55.201 (c), and recommends that the Commission 
deny the hearing request.  

The Executive Director recommends that the Commission find that Hanelore 
Domahidi, James W. Riley II, and Christopher Spicer’s hearing requests 
substantially complied with the requirements of 30 TAC §55.201 (c) and (d).  
 

2. Whether the Requestors Meet the Affected Persons Requirements  
 

a. Hanelore Domahidi  

 Ms. Domahidi is listed on the adjacent landowner map, but her property is not 
located adjacent to the proposed facility or discharge route. However, Ms. Domahidi’s 
property is located approximately within one-half radial from the facility site and 
discharge route. In her hearing request Ms. Domahidi raises relevant-disputed issues of 
fact that could impact her and her property; those issues include the impacts of the 
proposed effluent discharge and contamination of her groundwater well, groundwater 
contamination and health hazards, impacts to her property, flooding, odor and adverse 
effects to South Mayde Creek.  In consideration of the factors set forth in 30 TAC 
§55.203(c), given Mr. Domahidi’s location relative to the proposed facility and the issues 
raised she has demonstrated an interest that is not common to members of the general 
public.  
 

The Executive Director recommends that the Commission find that Hanelore 
Domahidi is an affected person.  
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b. Christopher Spicer  
Mr. Spicer is not listed on the adjacent landowner map. However, according to 

his hearing request, Mr. Spicer’s property is located in Mayde Creek Estates on the 
23,000 block of Stockdick School Rd. and Porter Rd., within less than one mile of the 
proposed project site.  The physical address provided by Mr. Spicer indicates that he 
lives within ¼ of a mile from the facility and his property abuts South Mayde Creek, 
upstream from the proposed discharge route. 
 
 In his hearing request, Mr. Spicer raised issues regarding impacts of the 
discharge on South Mayde Creek, odor, impacts of the proposed discharge use and 
enjoyment of his home, and impacts of the effluent discharge on contamination of 
groundwater wells in the area. In consideration of the factors set forth in 30 TAC 
§55.203 (c), given Mr. Spicer’s location relative to the proposed WWTF and the issues 
raised he has demonstrated an interest not common to members of the general public. 
 
 The Executive Director recommends that that Commission find that Christopher 
Spicer is an affected person.  
 

c. James W. Riley II  
 Mr. Riley’s property is listed on Nash’s downstream landowner map, but his 
property is not located adjacent to the proposed facility or discharge route. In Mr. 
Riley’s hearing request, he states that his property is approximately within 1000 feet of 
the proposed outfall location. The physical address provided by Mr. Riley indicates that 
he owns property along the discharge route, and within 1 radial mile of the wastewater 
treatment facility. 
 
 The Executive Director has determined that in consideration of the factors set 
forth in 30 TAC §55.203 (c), Mr. Riley did not raise any issues that both were relevant to 
the TCEQ’s review of this application and demonstrated how he or his property will be 
impacted by the facility or its discharge.2 In his hearing request, Mr. Riley mainly raised 
the issue of the discharge causing flooding to South Mayde Creek and the Mayde Creek 
Estates neighborhood. Flooding issues are outside the jurisdiction of the TCEQ’s review 
of a wastewater application. Mr. Riley’s hearing requests did not identify his personal 
justiciable interest, related to a legal right, duty, privilege, power, or economic interest 
affected by the application not common to members of the general public.3 
 
 The Executive Director recommends that the Commission find that James Riley 
is not an affected person. 
 

                                                   
2 30 Tex. Admin. Code §55.203(c).  
3 30 Tex. Admin. Code §55.203(a). 
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B.  Whether Issues Raised Are Referable to the State Office of 
Administrative Hearings (SOAH) for a Contested Case Hearing.  

In addition to recommending to the Commission those persons who qualify as 
affected persons, the Executive Director analyzed the issues raised in the hearing 
requests in accordance with the regulatory criteria. Except where noted, all issues were 
raised during the public comment period and none of the issues were withdrawn. All 
identified issues in the response are considered disputed unless otherwise noted.  

 
Issue 1: Whether the draft permit is adequately protective of groundwater 
and private wells in the area. 
 

This issue is an issue of fact. If it can be shown that the draft permit would 
adversely affect groundwater and private groundwater wells in the area, that 
information would be relevant and material to a decision on the application.  

 
The Executive Director recommends that the Commission refer this is issue to SOAH.  
 
Issue 2: Whether the discharge route has been properly characterized. 
 

This is an issue of fact. However, this issue was not raised during the comment 
period. According to TCEQ’s rules, the Commission can only refer issues to SOAH that 
were raised during the public comment period. 30 TAC §50.115 (c). 

 
The Executive Director recommends that the Commission not refer this issue to SOAH. 
 
Issue 3: Whether there are engineering studies that can support the 
contention that South Mayde Creek can handle the amount of treated 
effluent discharged from the proposed wastewater treatment plant. 
 
 This is an issue of fact. However, it is not relevant and material to a decision on 
the application, given that the Executive Director requires the applicant for a 
wastewater permit to submit USGS topographic maps and aerial photographs to 
determine the impacts on waters in the state. The submission of engineering reports on 
the receiving stream is not required by the TCEQ.  
 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 4: Whether the draft permit is sufficient to prevent odors that would 
adversely impact the requestors’ properties. 
 

This is an issue of fact. If it can be shown that the draft permit is not sufficient to 
prevent odors that would adversely impact the requestors’ properties, that information 
would be relevant and material to a decision on the application.  
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The Executive Director recommends that the Commission refer this issue to SOAH. 
 
Issue 5: Whether the draft permit is adequately protective of surface water. 
 
 This is an issue of fact. If it can be shown that the proposed permit would 
adversely affect surface water quality, that information would be relevant and material 
to a decision on the application.  
 
The Executive Director recommends that the Commission refer this issue to SOAH.  
 
Issue 6: Whether the discharge from the Nash facility will interfere with the 
surrounding property owners’ quality of life. 
 

This issue is an issue of fact. However, it is not relevant or material to the 
Commission’s decision on the application. Quality of life issues are not part of the 
TCEQ’s wastewater discharge permit application review process.  

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 7: Whether wind would push air pollutants into neighboring 
properties. 
 

This is an issue of fact. However, it is not relevant and material to a decision on 
the application, given that air pollution or quality is not an issue a wastewater discharge 
permit issue.  

 
The Executive Director recommends that the Commission not refer this issue to SOAH. 
 
Issue 8: Whether the Nash facility will reduce property values in the 
surrounding areas. 
 

This is an issue of fact. However, it is not relevant or material to the 
Commission’s decision on the application. TCEQ’s review of a wastewater permit 
application does not consider impacts to surrounding property values. Issues outside of 
this scope are not relevant to the Commission’s decision on an application for a TPDES 
permit. 

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 9: Whether the Nash facility would qualify as both a private and 
public nuisance. 
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This is a question of law. The TCEQ does not have jurisdiction to address 
questions of law. TCEQ rules provide that only disputed issues of fact may be referred to 
SOAH. 30 TAC §50.155 (c).  

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 10: Whether the Nash facility will would interfere with the use and 
enjoyment of private property. 
 

This issue is a question of fact. If it can be shown that the proposed permit would 
adversely affect the normal use and enjoyment of the requestors’ property, that 
information would be relevant and material to a decision on the application.  

 
The Executive Director recommends that the Commission refer this issue to SOAH.  
 
Issue 11: Whether the effluent discharge will be odorous. 
 

This is an issue of fact. This issue was not raised during the public comment 
period. According to TCEQ’s rules the Commission can only refer issues to SOAH that 
were raised during the public comment period. 30 TAC §50.115 (c).  

 
The Executive Director recommends that the Commission not refer this issue to SOAH. 
 
Issue 12: Whether there is a need for the proposed wastewater treatment 
plant and whether the permit complies with the state’s regionalization 
policy. 
 

This is an issue of fact. If it can be shown that issuance of the draft permit would 
not comply with the state’s regionalization policy, that information would be relevant 
and material to a decision on the application.  

 
The Executive Director recommends that the Commission refer this issue to SOAH.   
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Issue 13: Whether the proposed permit is adequately protective of human 
health. 
 
 This is an issue of fact. If it can be shown that the proposed permit creates harm 
to human health, this issue is relevant and material to a decision on the application. 
 
 The Executive Director recommends that the Commission refer this issue to SOAH.  
 
Issue 14: Whether the proposed permit will harm animals and livestock that 
graze on Ms. Domahidi’s property. 
 

This issue was not raised during the comment period. According to TCEQ’s rules, 
the Commission can only refer issues to SOAH that were raised during the public 
comment period. 30 TAC §50.115 (c).  

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 15: Whether the proposed facility site is located in a 100-year flood 
plain. 
 

This is an issue of fact. If it can be shown that the facility is located in a floodway 
or 100-year flood plain, that information would be relevant and material to a decision 
on the application. 

 
The Executive Director recommends that the Commission refer this issue to SOAH.  
 
Issue 16: Whether impounded discharge when South Mayde Creek is dry 
will affect quality of life.  
 

This is an issue of fact. However, this issue is not relevant or material to a 
decision on the application. Quality of life issues are outside the scope of the TCEQ’s 
review of a wastewater permit application, and such issues are not relevant or material 
to a decision on the application. 

 
 The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 17: Whether the proposed facility and activities will contribute to 
existing flooding issues and flooding biological concerns. 
 

This is an issue of fact. However, it is not relevant or material to a decision on the 
application. The TCEQ does not have jurisdiction to consider flooding during its review 
of a wastewater discharge permit application.  

The Executive Director recommends that the Commission not refer this issue to SOAH 



Executive Director’s Response to Hearing Requests   
Nash FM 529, LLC  
TPDES Permit No.WQ0015264001  
TCEQ Docket No. 2015-0663-MWD Page 12 
 

Issue 18: Whether the discharge will be polluted and include sewage, and 
flood neighboring properties. 
 

This is an issue of fact. However, it is not relevant or material to a decision on the 
application. Nash has applied for a TPDES which authorizes the discharge of treated 
effluent into water in the state. The discharge of raw sewage is not authorized by this 
permit action and would be a violation of its terms and conditions. Additionally, the 
TCEQ does not have jurisdiction to consider flooding during the review of a wastewater 
discharge permit application. 

 
The Executive Director recommends that the Commission not refer this issue to SOAH. 
 
Issue 19: Whether the discharge of treated domestic wastewater will have 
an environmental impact on the receiving creek. 
 

This is an issue of fact. If it can be shown that the discharge of treated domestic 
wastewater will have an environmental impact on the receiving, that information would 
be relevant and material to a decision on the application. 

 
The Executive Director recommends that the Commission refer this issue to SOAH.  
 
Issue 20: Whether the draft permit includes contaminant provisions. 
 

This issue was not raised during the public comment period. According to TCEQ’s 
rules the Commission can only refer issues to SOAH that were raised during the public 
comment period. 30 TAC §50.115 (c).  

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
 
Issue 21: Whether the draft permit reflects the cumulative impacts of the 
proposed discharges from the Nash and Pulte facilities and whether the 
combined discharges from both facilities will contribute to flooding of 
South Mayde Creek. 
 

This is an issue of fact. The TCEQ’s review of wastewater discharge application 
only considers the one proposed discharge route and plant site. Based on the 
information provided in the application, the Executive Director does not anticipate any 
adverse impact to the receiving stream from the proposed discharge. Additionally, the 
TCEQ does not have jurisdiction to consider flooding during its review of a wastewater 
discharge permit application.  

 
The Executive Director recommends that the Commission not refer this issue to SOAH.  
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VI. Requests for Reconsideration 

 
 Hanelore Domahidi and Christopher Spicer each had a hearing request and also 
filed a request for reconsideration. The Executive Director (ED) will discuss each issue 
raised in the requests individually.  
 

Issue 1: Christopher Spicer asserts that the size of the receiving water plays a big role in 
the dilution, potency of toxins, contamination and the effect of soil contamination along 
with seepage to the water table and surrounding environment. Mr. Spicer questions 
whether the discharge route has been properly characterized. He has provided photos in 
support of his argument. These issues were not raised during the comment period. 

The size of the receiving waters is considered as part of the Water Quality division 
Water Quality Assessment (WQA) Section review process. The review process for 
surface water quality is conducted by the Standards Implementation Team and Water 
Quality Assessment Team surface water modelers.  As described in the draft permit, the 
treated effluent will be discharged to a man-made ditch; then to South Mayde Creek; 
then to Buffalo Bayou Above Tidal in Segment No. 1014 of the San Jacinto River Basin. 
The critical conditions review for this permit indicated that the receiving waters (Man-
made ditch and South Mayde Creek) are intermittent within three miles of the point of 
discharge. The critical condition review assumed there would be no regular streamflow 
available for dilution. Therefore the most restrictive critical conditions apply for this 
permit, 100% effluent (no dilution) applies for acute conditions at the zone of initial 
dilution. The Water Quality Division has determined that the draft permit is in 
accordance with the Texas Surface Water Quality Standards, which ensure that the 
effluent discharge is protective of aquatic life, human health, and the environment. 
 

There is not expected to be any soil contamination from the proposed treatment 
plant.  The proposed facility does not include any authorization for the land application 
of sewage on land owned by the permittee; these activities are prohibited by the permit. 
Nor are there any proposed treatment units that are in-ground or pond units. The Water 
Quality Division has determined that if the surface water quality is protected, then the 
groundwater and soil quality in the vicinity will not be impacted by the discharge.  

Issue 2: Christopher Spicer asserts that the effects of high temperatures on the 
effectiveness of the treatment process at the facility. This issue was not raised during the 
comment period. 

Within the range found in a typical wastewater treatment plant activated sludge 
aeration basin, increased temperature results in increased reaction rates, not decreased. 
This relationship is reflected in the Chapter 217 Design Criteria sizing for aeration 
basins. Regarding the gene transfer rate, the facility will be designed to provide 
disinfection of effluent prior to discharge. The facility is required to monitor chlorine 
levels five times per week in the Interim I and Interim II phases, and monitor chlorine 
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levels daily in the Final phase. The chlorine levels are required to be between 1.0 mg/l 
and 4.0 mg/l after a minimum of twenty minutes of detention time in the chlorination 
basin (based on peak flow). 
 

The permit includes E. coli bacteria limits which are half the geometric mean for 
the most stringent contact recreation category as specified in 30 TAC Chapter 307 and 
as specified in Eighteen Total Maximum Daily Loads (TMDL) for Bacteria in Buffalo and 
Whiteoak Bayous and Tributaries (TMDL Project No. 22). Regarding increased potential 
odors during warmer weather, as mentioned in Response No. 5 of the Executive 
Director’s RTC, Nash’s permit application indicates that it plans to meet the buffer zone 
requirements of the proposed permit by a combination of ownership of the required 
buffer zone area and right of way into Beckendorf Road.  

Issue 3: Christopher Spicer states that the excessive storms and period of high 
precipitation will cause for overflow at the facility and pose a health risk to the 
surrounding environment.  Additionally, Mr. Spicer expressed concern that during 
period of low precipitation, the treated effluent would be discharged into the dry creek 
undiluted. 

This permit action is for a new facility that will require the construction of a new 
collection system. New collection systems have much less likelihood of inflow and 
infiltration problems. For ongoing operation, the facility includes design features to 
minimize the likelihood of an unauthorized discharge. These include an onsite diesel 
engine generator to provide standby power to the blower units, clarifier drives, liquid 
chlorination system, lighting panel, metering, and control equipment. The facility will 
also include alarm features and an autodialer for a power outage, loss of air supply for 
aeration basins, and for a clarifier torque overload. Standby equipment will be provided 
for critical functions such that any required maintenance or repair can be performed 
without adversely affecting the operation of the facility. Process units are designed with 
adequate freeboard to allow time for eliminating any blockage or diversion of flow to 
other units for holding. 
 

As mentioned above, the WQA’s Critical Condition review assumed that 100% 
effluent would apply for critical conditions at the zone of initial dilution. For receiving 
waters described as intermittent by the WQA Standards Team, dissolved oxygen 
modeling is done with no headwater (background) flow, which is a conservative 
representation for DO modeling. Additionally, because the applicant proposed a Final 
phase of 1.0 MGD they are required within 120 days of plant startup of the Interim I 
phase to do a Priority Pollutant scan for all required pollutants in TCEQ form 10054 
Worksheet 4.0. The required pollutants are based on 30 TAC § 307.6 and the federally 
mandated list of pollutants to test for found in 40 CFR 122 Appendix J as well as the 
pesticides list found in 40 CFR 122. Depending upon the results of the priority pollutant 
analysis, additional monitoring or effluent limits can be included in the permit. When 
the plant is operating in the Final 1.0 MGD phase whole effluent toxicity testing is 



Executive Director’s Response to Hearing Requests   
Nash FM 529, LLC  
TPDES Permit No.WQ0015264001  
TCEQ Docket No. 2015-0663-MWD Page 15 
 

required with 48-hour acute aquatic life toxicity testing and 24-hour acute aquatic life 
toxicity testing. 
 
 The facility is required to report any unauthorized discharge to TCEQ within 24 
hours.  If the Applicant fails to report the unauthorized discharge or bypass to TCEQ 
within the prescribed time period, the Applicant is subject to potential enforcement 
action for failure to comply with TCEQ rules or the permit.  At the time of any accidental 
discharge, TCEQ and other local governmental entities determine if nearby residents 
need to be notified of any leak or runoff based on the severity and potential health 
impact of the discharge.  
 
Issue 4: Christopher Spicer asserts that the creek into which the proposed WWTF 
would discharge effluent floods to its bank with as little as 2-3 inches of rain. 
 
 As mentioned in the Executive Director’s RTC Response No. 1, the TCEQ does not 
have jurisdiction to address flooding issues in the wastewater permitting process. The 
permitting process is limited to controlling the discharge of pollutants into water in the 
state and protecting the water quality of the state’s rivers, lakes and coastal waters. The 
draft permit includes effluent limits that must be maintained even during rainfall events 
and periods of flooding. Regarding the relative flow of the receiving stream compared to 
the proposed flow of treated effluent, when considering an approximate 2,000 acre 
drainage area upgradient of the proposed outfall, a 2.74 inch rain will result in 
approximately 149 million gallons that would eventually flow into the discharge route.  
A conservative assumption would be that it takes three days following the rainfall to 
drain the 149 million gallons, and that would equate to 49 million gallons per day.  At 
full capacity, the wastewater treatment plant would increase this amount by 2 percent. 

Issue 5: Christopher Spicer expresses concern regarding the likelihood of the 
concentration of a drug being released in the effluent discharge, including the effects of 
transitional seasons and the sporadic plug-flow influx of toxicants from various sources. 
This issue was not raised during the comment period. 
Neither the TCEQ nor the U.S. Environmental Protection Agency (EPA) has 
promulgated rules limiting pharmaceutical and personal care products (PPCPs). The 
EPA is investigating PPCPs, and has, to date, stated that scientists have not found 
evidence of adverse human health effects from PPCPs in the environment.  Examples of 
pharmaceuticals s are antibiotics and analgesics; and examples of personal care 
products are cosmetics and fragrances.  PPCP removal during municipal wastewater 
treatment, including processes, has been documented in the scientific studies/literature 
(for example, Lee, Howe and Thompson, 2009; Oulton, Kohn and Cuiertny, 2012; EPA-
820-R-10-002, 2010).  However, standard removal efficiencies have not been 
established for PPCPs nor are there state or federal effluent limits. 
 

Issue 6: Christopher Spicer expresses concern regarding the TCEQ’s review of a 
wastewater permit and whether the property values of surrounding property owners is 
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considered an economic impact. Additionally, Mr. Spicer argues that the policy of TWC 
§26.081 should include the economic effects of the wastewater treatment facility on his 
property values. Hanelore Domahidi asserts that the facility should be moved 
somewhere else. 

This issue was addressed in the Executive Director’s RTC, Response No. 2. The 
Executive Director does not have the jurisdiction to address the location of a wastewater 
treatment facility and a proposed discharge route might have on the property values of 
surrounding landowners in reviewing a domestic discharge permit application. 

The regionalization policy in Chapter 26.081 of the Texas Water Code supports 
the intention of reducing the number of wastewater treatment facilities by encouraging 
the establishment of service areas that would be served by existing or proposed facilities.  
New entities requesting to build wastewater facilities in an already established service 
area are required to contact the regional facility to determine if that facility can take the 
additional load that would be generated by the new proposed entity. The state’s policy 
on regionalization does not take into consideration the economic effects of a wastewater 
treatment facility on local landowner’s property values, but does however, consider the 
needs of the citizens of the state, prevents pollution, and maintains and enhances the 
quality of water in the state. 

Issue 7: Christopher Spicer and Hanelore Domahidi state that the approval of the 
proposed wastewater treatment facility and treatment activities (including discharge of 
effluent) will affect the use and enjoyment of their homes, property and way of living. 

As mentioned Executive Director’s RTC Response No. 4, the TCEQ does not have 
jurisdiction to address these types of issues as part of the wastewater permitting 
process. While the Texas Legislature has given the TCEQ the responsibility to protect 
water quality in the state, the water quality permitting process is limited to controlling 
the discharge of pollutants into or adjacent to water in the state and protecting the water 
quality of the state’s rivers, lakes, and coastal waters. The TCEQ does not consider issues 
such as common law nuisance claims when reviewing wastewater applications and 
preparing draft permits. 

The proposed permit does not authorize any invasion of personal rights or any 
violation of federal, state or local laws. It also does not limit the ability of nearby 
landowners to use common law remedies for trespass, nuisance, or other causes of 
action in response to activities that may or actually do result in injury or adverse effects 
on human health or welfare, animal life, vegetation, or use and enjoyment of property, 
or that may or actually do interfere with the normal use and enjoyment of animal life, 
vegetation or property.  
 

Furthermore, 30 TAC §305.122(d) states that the issuance of a permit does not 
authorize any injury to persons or property, an invasion of other property rights, or any 
infringement of state or local statutes or regulations. Under sections 305.122 (c) and 
305.125 (16) of the same, the issuance of a permit does not convey any property right or 
exclusive privilege. 
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Issue 8: Christopher Spicer asserts that the wind rose calculations submitted with the 
application were out of date and located over 29 miles away from the proposed facility 
site.  

The application for a TPDES permit does not require a site specific wind rose. 
The wind rose submitted with the application is available data compiled by the US 
Department of Agriculture Natural Resources Conservation Service. This information is 
used to understand the predominant wind speed and direction for a particular area of 
Texas. Wind rose data is limited in availability to stations in the area; therefore, the 
nearest wind rose calculations submitted with this permit were gathered from Bush 
Intercontinental Airport.  Nash submitted a wind rose as Exhibit 7 to its application that 
indicates the primary direction of wind in the Houston area blows from the southeast to 
the northwest. The proposed plant site is north of Mr. Spicer’s subdivision, therefore, 
the wind rose indicates that the prevailing winds at the proposed facility site would 
predominately travel away from his property.  

As discussed in Response 5 of the Executive Director’s RTC, the TCEQ’s rules 
require that all domestic wastewater treatment facilities meet buffer zone requirements 
for the abatement and control of nuisance odor. The applicant has indicated that it will 
meet the buffer zone requirement in 30 TAC §309.13 (e) by providing the required 
distance (150 feet) from the each treatment unit nearest to the property line. Nuisance 
odor is not expected to occur as a result of the permitted activities at the facility if the 
permittee operates the facility in compliance with TCEQ’s rules and the terms and 
conditions of the draft permit.  
 
Issue 9: Christopher Spicer and Hanelore Domhahidi question whether the proposed 
facility is accurately determined to be above the 100-year flood plain. Additionally, both 
requestors questioned whether the treated effluent will have an adverse impact on 
private water wells and groundwater in the surrounding area. 
 
 As discussed in the Executive Director’s RTC, Response No. 1, Nash indicated in 
their permit application that the proposed facilities will be located above the 100-year 
frequency flood level. In addition, the draft permit contains Other Requirement No. 6 
which states, “the permittee shall provide facilities for the protection of its wastewater 
treatment facilities from a 100-year flood.” The Applicant has requested authorization to 
discharge treated wastewater into water of the state.  A groundwater review was not 
conducted because the Executive Director does not anticipate an effect on groundwater 
from a surface water discharge at this location. Generally, 30 TAC § 305.45(a)(6)(A) 
requires that applicants submit maps of a sufficient quality, size, and scale capable of 
sufficiently illustrating wells, springs, other surface water bodies, and water in the state. 
 

During the application process, Nash provided a complete original USGS 
Topographic Quadrangle map of a sufficient quality, size, and scale that indicates, 
among other things, public water supply wells within a one-mile radius of the proposed 
facility location.  Additionally, 30 TAC § 309.13 requires that a wastewater treatment 
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plant unit may not be located closer than 500 feet from a public water well or 250 feet 
from a private water well. On the map provided by Nash, two water supply wells were 
identified within one mile of the proposed facility location, but beyond the 500 feet 
requirement.  Additionally, Nash indicated in the application that the proposed facility 
complies with the requirements regarding unsuitable site characteristic found in 30 TAC 
§ 309.13 (a) through (d). 
 

Based on the maps and application submitted, the Nash has indicated that it has 
complied with applicable rules regarding facility location in relation to public and 
private wells. By submitting a signed and completed application, the Applicant certified 
under penalty of law that, to the best of their knowledge and belief, the information 
submitted is accurate and complete.  In the event the applicant or permittee becomes 
aware that it failed to submit any relevant facts in a permit application, or submitted 
incorrect information in an application or in any report to the Executive Director, it 
must promptly submit such facts or information.  A permit may be modified, suspended, 
or revoked, in whole or in part, if it is determined that the permit was obtained by 
misrepresentation or failure to disclose fully all relevant facts. 
 
Issue 10: Hanelore Domahidi argues that the proposed wastewater effluent discharge 
will adversely impact the public’s health and the health of horses that graze in the area. 
This issue was not raised during the public comment period. 
 

The Water Quality Division has determined that the draft permit complies with 
the Texas Surface Water Quality Standards (TSWQS).  The Commission does not have 
specific water-quality based effluent limitations for water consumed by livestock or 
wildlife. However, the TCEQ Water Quality Assessment Team has determined that the 
proposed permit for the facility meets the requirements of the TSWQS, which are 
established to protect human health, terrestrial and aquatic life. Aquatic organisms are 
more sensitive to water quality components than terrestrial organisms. Therefore, 
wildlife and horses would not be negatively impact by the discharge from the facility if 
the permittee maintains and operated the facility in accordance with TCEQ rules and the 
provisions of the proposed permit. 
 

As specified in the TSWQS, water in the state must be maintained to preclude 
adverse toxic effects on aquatic life, terrestrial life, livestock and domestic animals 
resulting from contact, consumption of aquatic organisms or consumption of water. To 
ensure that the effluent discharge is protective of aquatic life, human health and 
environment as proscribed by the TSWQS, the proposed permit requires disinfection of 
the effluent before discharge. Chlorination of the treated effluent is required to provide 
adequate disinfection and reduce pathogenic organisms. Nash’s proposed permit 
requires that the effluent must be chlorinated in a chlorine contact chamber to a 
chlorine residual of at least 1.0 mg/l and shall not exceed a chlorine residual of 4.0 mg/l 
after a detention of at least 20 minutes and shall be monitored five times per week by 
grab sample. The draft permit also contains effluent limits for bacteria, using E. Coli as 
the bacterial indicator organism.  
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Issue 11: Hanelore Domahidi expresses concern regarding the TCEQ’s consideration of 
both the Pulte Homes wastewater treatment facility and the proposed Nash facility on 
South Mayde Creek, specifically mass and flow limits, since the individual permit limits 
could be exceeded by the combined effluent discharge. Also, Christopher Spicer has 
expressed concern that the additional discharge from the Nash and Pulte wastewater 
facilities will contribute to flooding of South Mayde Creek. 
 

As mentioned in the Executive Director’s RTC Responses Nos. 1 and 3, the 
TCEQ’s review of a wastewater discharge application only considers one proposed 
discharge route and plant site presented in the application. Based on the information 
provided in the application, the Executive Director does not anticipate any adverse 
impact to the receiving stream from the proposed discharge. During the technical review 
of Nash’s application, staff conducted a dissolved oxygen (DO) modeling analysis to 
ensure that the DO criteria of the receiving waters are maintained, including South 
Mayde Creek. The DO modeling analysis included the existing and proposed continuous 
flow discharges with significant effluent CBOD5 and ammonia nitrogen concentrations, 
including the proposed discharges from the Nash FM 529 LLC, Pulte Homes of Texas LP 
and other facilities. The TCEQ’s Water Quality Division does not compare the impact of 
discharges from different wastewater treatment facilities in regards to flooding on a 
receiving stream. 
 
Issue 12: Hanelore Domahidi questions whether the TCEQ needs approval from the 
landowners to permit the proposed discharge into South Mayde Creek. Christopher 
Spicer questions whether the TCEQ has the authority to authorize use of the proposed 
route.  This issue was not raised during the public comment period 

 

Nash has applied for authorization to discharge wastewater under the Texas 
Pollutant Discharge Elimination Systems (TPDES). TPDES permits establish terms and 
conditions that are intended to provide water quality pollution control as directed by 
federal law, state law and the Texas Administrative Code. The proposed permit states 
the following on page 1:  
 

If the permit is issued, it does not grant the permittee the right to use 
private or public property for conveyance of water along the discharge 
route. Neither does the permit does not authorize any invasion of personal 
rights or any violation of federal, state or local laws and regulations. It is 
the responsibility of the permittee to acquire all property rights necessary 
to use the discharge route.4  

 

                                                   
4 Nash FM 529, LLC Draft Permit, page 1.  
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The Texas Water Code, Section 5.012 states that the TCEQ is the agency primarily 
responsible for “implementing the constitution and laws for this state relating to the 
conservation of natural resources and the protection of the environment.”5 The TWC 
prohibits the discharge of waste or pollution into or adjacent to water in the state 
without authorization from the Commission.6 To implement this policy TCEQ was given 
the authority to issue TPDES permits for the discharge of waste or pollutant into or 
adjacent to water in the state.7 Water in the state is broadly defined as, “[g]roundwater, 
percolating water or otherwise, lakes, bays, ponds, impounding reservoirs, springs, 
rivers, streams, creeks, estuaries, wetlands, marshes, canals…and all other water bodies 
of surface water…navigable or nonnavigable, and including the bed banks of all 
watercourses and bodies of surface water…”8 Historically, Texas courts have held that 
water in a watercourse is the property of the State, held in trust for the public.9 
Accordingly, the TCEQ is authorized to permit the discharge of treated domestic 
wastewater into water in the state. 
 
 The Texas Court of Appeals considered whether the flow of treated effluent from 
a city’s wastewater treatment facility cause a taking of or damage to downstream 
landowners’ property in Domel v City of Georgetown.10  In Domel, downstream 
landowners (Ethel and Norman Domel) sued the city of Georgetown, allegeing that the 
value of their property was diminished by the City’s discharge of treated wastewater into 
an intermittent stream that crossed there land.11 The Therefore, the court in Domel held 
that a city discharging treated effluent from a wastewater treatment facility into a 
watercourse under a permit from a state agency did not need additional permission to 
discharge from downstream landowners.12 The question before the court was whether 
the City of Georgetown needed permission from downstream landowners in order to 
discharge treated wastewater into a watercourse on privately-owned land pursuant to a 
state-issued permit.13 
 
 The court held that “[the State] does not need title to use the bed and banks of a 
watercourse for their defined purpose of transporting water,” and that “the State has the 
right to use the channel of a water course to meet its constitutionally mandated duty to 
conserve and develop the State’s water resources.”14 Additionally, the court considered 
the language that is on the first page of every TPDES permit (quoted above) and 
determined that the City did not need additional authority to use the watercourse for 
discharging treated domestic wastewater. 15 Because the State is authorized to use the 

                                                   
5 Tex. Water Code §5.012. 
6 Tex. Water Code §26.121. 
7 Tex. Water Code §26.027. 
8 Tex. Water Code §26.001(5). 
9 Goldsmith & Powell v. State, 159 S.W. 2d 534, 535 (Tex. Civ. App.—Dallas 1942).  
10 Domel v. City of Georgetown, 6. S.W.3d 349, 358 (Tex. App.-Austin 1999).  
11 Id. at 350.  
12 Id. at 361.  
13Id. at 350.  
14 Id. at 358.  
15 Domel v. City of Georgetown, 6 S.W. 3d 349, 361 (Tex. App.-Austin 1999).  
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bed and banks of a watercourse to transport water and the TCEQ has jurisdiction to 
authorize the discharge of treated domestic wastewater to water in the state through a 
TPDES permit, the applicant for a TPDES permit does not need permission from 
downstream landowners to use the watercourses running through their properties.  
 
Conclusion: After reviewing the requests for reconsideration, the Executive Director 
did not see any cause for altering the draft permit. Even if the Commission disagrees, 
requests will become moot if the Commission grants any of the hearing requests. 
Because the Executive Director recommends granting some of the hearing requests and 
continues to support the draft permit, the Executive Director recommends denying the 
requests for reconsideration.  
 

VII. Duration of the Contested Case Hearing 
 

 If the Commission determines that this matter should be sent to SOAH for a 
contested case hearing, the Executive Director recommends a hearing duration of six 
months from the preliminary hearing to the presentation of a proposal for decision to 
the Commission 
 

VIII. Executive Director’s Recommendation 

 
The Executive Director recommends the following actions by the Commission:  

 
(1) The Executive Director recommends that the Commission find that Hanelore 

Domahidi, and Christopher Spicer are affected persons and grant their respective 
hearing requests. 

 
(2) The Executive Director recommends the Commission deny the requests for 

reconsideration.  
 

(3) If referred to SOAH, first refer the matter to Alternative Dispute Resolution for a 
reasonable period.  

 
(4) If referred to SOAH, refer the following issues:  

 

Issue 1: Whether the draft permit is adequately protective of groundwater and 
private wells in the area. 
 
Issue 4: Whether the draft permit is sufficient to prevent odors that would 
adversely impact the requestors’ properties. 
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Issue 5: Whether the proposed permit is adequately protective of surface water. 
 
Issue 10: Whether the Nash facility will would interfere with the use and 
enjoyment of private property.  

 
Issue 12: Whether there is a need for the proposed wastewater treatment plant 
and whether the permit complies with the state’s regionalization policy. 
 
Issue 13: Whether the proposed permit is adequately protective of human health. 
 
Issue 15: Whether the proposed facility site is located in a 100-year flood plain. 

 
Issue 19: Whether the discharge of treated domestic wastewater will have an 
environmental impact on the receiving creek. 
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Respectfully submitted, 

 
Texas Commission on Environmental Quality 

 
 
Richard A. Hyde, P.E. 
Executive Director 

 
Robert Martinez, Director 
Environmental Law Division 
 
_________________________ 
Ashley McDonald, Staff Attorney  
Environmental Law Division 
State Bar No. 24086775 
P.O. Box 13087, MC 173 
Austin, TC 78711-3087 
(512) 239-1283 phone  
(512) 239-0606 fax 
 
REPRESENTING THE EXECUTIVE 
DIRECTOR OF THE TEXAS COMMISSION 
ON ENVIRONMENTAL QUALITY  
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CERTIFICATE OF SERVICE 
 

I certify that on June 8, 2015, the original and seven copies of the “Executive 
Director’s Response to Hearing Request” for Nash FM 529, LLC permit No. 
WQ0015264001 were filed with the TCEQ’s Office of the Chief Clerk and a complete 
copy was served to all persons listed on the attached mailing list via hand delivery, 
facsimile transmission, inter-agency mail, electronic submittal, or by deposit in the U.S. 
Mail. 
 

 

 

_____________________________ 

Ashley McDonald, Staff Attorney 
Environmental Law Division 
State Bar No. 24086775 
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requestor. The background imagery of this map is 
from the current Environmental Systems Research
Institute (ESRI) map service, as of the date of this map. 

This map was generated by the Information Resources
Division of the Texas Commission on Environmental 
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may not have been prepared for or be suitable for legal,
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approximate relative location of property boundaries. 
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Map Requested by TCEQ Office of Legal Services
for Commissioners' Agenda

The facility is located in Harris County.  The circle (green) in 
the left inset map represents the approximate location of the facility.
The inset map on the right represents the location of Harris 
County (red) in the state of Texas.
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