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TCEQ DOCKET NO. 2015-0663-MWD 


IN THE MATTER OF THE § BEFORE THE 
APPLICATION BY NASH FM 529, § 
LLC FOR A NEW TPDES PERMIT § TEXAS COMMISSION ON 

NO. WQ0015264001 § 
§ ENVIRONMENTAL QUALITY 

THE OFFICE OF PUBLIC INTEREST COUNSEL'S RESPONSE 
TO REQUESTS FOR HEARING AND REQUESTS FOR RECONSIDERATION 

TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY: 

The Office of Public Interest Counsel (OPIC) of the Texas Commission on 

Enviro1m1ental Quality (Commission or TCEQ) files this Response to Requests for Hearing and 

Requests for Reconsideration in the above-referenced matter and respectfully submits the 

following. 

I. INTRODUCTION 

A. Bacl,ground of Facility 

Nash FM 529, LLC (Nash or Applicant) has applied to the TCEQ for a new permit to 

authorize the discharge of treated domestic wastewater at a daily average flow not to exceed 250,000 

gallons per day in the Interim I phase, a daily average flow not to exceed 500,000 gallons per day in 

the Interim II phase, and an annual average flow not to exceed I ,000,000 gallons per day in the Final 

Phase. The effluent limits in all three proposed phases are 10 mg/1 CBOD5 (carbonaceous 

biochemical oxygen dema11d), 15 mg/1 TSS (total suspended solids), 2 mg/1 N~h-N (ammonia 

nitrogen), 63 E. coli colony-forming units (CFU) or most probable number (MPN) per 100 ml, 

and 6.0 mg/1 DO (dissolved oxygen). The pH shall not be less than6.0 standard units nor greater 

than 9.0 standard units and shall be monitored once per week by grab sample. 
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The treated effluent will be discharged to a man-made ditch; then to South Mayde Creek; 

then to Buffalo Bayou above tidal in Segment No. 1014 of the San Jacinto River Basin. The 

unclassified receiving water use is minimal aquatic life use for both the man-made ditch and 

South Mayde Creek. The designated uses for Segment No. 1014 are limited aquatic life use and 

primary contact recreation. 

The Harris County MUD No. 171 Wastewater Treatment Facility (Facility) will be an 

activated sludge process plant operated in the extended aeration single-stage nitrification mode. 

Treatment Lmits in the Interim I phase will include a bar screen, two aeration basins, a final 

clarifier, two aerobic digesters, and two chlorine contact chambers. In the Interim II phase, 

treatment units will include a bar screen, four aeration basins, two final clarifiers, three aerobic 

digesters, and three chlorine contact chambers. Treatment units in the Final phase will include a 

bar screen, eight aeration basins, two clarifiers, five aerobic digesters, five chlorine contact 

basins, and a dechlorination chamber. The draft pennit authorizes the disposal of sludge at a 

TCEQ authorized land application site or co-disposal landfill. 

The proposed Facility will serve the Harris County Municipal Utility District (MUD) No. 

171 service area. The plant site will be located approximately 2,000 feet southeast from the 

has not been constructed. 

B. Procedural Background 

The TCEQ received Nash's application on May 30, 2014, and declared it administratively 

complete on August 12, 2014. The Notice of Receipt and Intent to Obtain a Water Quality 

Permit was published in English on August 22, 2014, in Harris County in the Houston Chronicle 

newspaper and in Spanish on August 24, 2014, in Harris County in La Voz de Houston 
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newspaper. The Executive Director's (ED) staff completed the technical review of the 

application and prepared a draft permit. The Notice of Application and Preliminary Decision for 

a Water Quality Permit was published in English on December 26, 2014, in Harris County in the 

Houston Chronicle newspaper m1d in Spanish on December 28,2014, in Harris County in La Voz 

de Houston newspaper. Alternate lm1guage publication in Spmish was required for this 

application. The public comment period ended on January 27, 2015. The ED denied a request 

for a public meeting on February 20, 2015. The Chief Clerk mailed the Executive Director's 

Decision m1d Response to Public Comment on March 24, 2015 and the deadline for filing 

requests for a contested case hearing was Apri123, 2015. 

The TCEQ Chief Clerk's office received timely hearing requests from Hanelore 

Domahidi, James W. Riley, Tom Shacklett, and Christopher Spicer. Further, the Chief Clerk 

also received timely requests for reconsideration from Hm1elore Domahidi and Christopher 

Spicer. As discussed below, OPIC recommends (1) grmting the hearing requests of Hanelore 

Domahidi, Jmnes W. Riley, and Christopher Spicer because they have shown they are affected 

persons, (2) denying the hearing request of Tom Shacldett because he fails to raise any relevant 

and material issues, md (3) denying the requests for reconsideration. 

----------------------------------~ll'.'A~prrprrL'I~c·ABLE~Auv---------------------------------

A person may request the TCEQ reconsider the ED's decision on an application or hold a 

contested case hearing on m application pursuant to the requirements of House Bill 801, Act of 

May 30, 1999, 76th Leg., R.S., § 5 (codified at TEX. WATER CODE (TWC) § 5.556). The 

requirements of House Bill 801 only apply to applications declared administratively complete on 

or after September 1, 1999. The TCEQ declared the Nash's application administratively 
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complete on August 12, 2014. Therefore, Nash's application is subject to the procedural 

requirements ofl-Iouse Bill 801. 

TCEQ rules require that a person seeking a hearing must substantially comply with the 

following: (1) give the name, address, daytime telephone number, and, where possible, fax 

number of the person who filed the request, (2) identify the requestor's personal justiciable 

interest affected by the application, including a written statement describing the requestor's 

location or distance in relation to the proposed facility or activity, m1d, how or why the requestor 

believes he or she will be affected by the proposed facility or activity in a manner not common to 

members of the general public, (3) request a contested case hearing, ( 4) list all relevant and 

material disputed issues of fact that were raised during the comment period and that are the basis 

of the hearing request, and (5) provide any other information specified in the public notice of the 

application. 30 TEX. ADMIN. CODE (TAC) § 55.20l(d). 

Only affected persons are granted contested case hearings. TWC § 5.556(c). An affected 

person is "one who has a personal justiciable interest related to a legal right, duty, privilege, 

power, or economic interest affected by the application." 30 TAC § 55.203(a). This justiciable 

interest does not include 'an interest common to the general public. Jd. Relevant factors 

consiC!eredltiUetermining wheffier a person 1s affecteC!mclua"e~:----------------- 

(1) whether the interest claimed is 	one protected by the law under which the 

application will be considered; 


(2) distance restrictions 	or other limitations imposed by law on the affected 

interest; 


(3) whether a reasonable relationship exists between the interest claimed and the 

activity regulated; 


(4) likely impact of the regulated activity on the health and safety of the person, 

and on the use ofproperty of the person; 


(5) likely impact of the regulated activity on use of the impacted natural resource 

by the person; and 


(6) for governmental entities, their statutory authority over or interest in the issues 

relevant to the application. 
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30 TAC § 55.203(c). 

The Commission shall grant an affected person's timely filed contested case hearing 

request if the request: (I) raises disputed issues of fact that were raised dming the comment 

period and that are relevant and material to the Commission's decision on the application, (2) is 

timely filed with the Chief Clerk, (3) is made pursuant to a right to hearing authorized by law, 

and ( 4) complies with the request for reconsideration and contested case hearing requirements. 

30 T AC § 55.211 (c). Responses to hearing requests must specifically address: 

(1) whether the requestor is an affected person; 
(2) which issues raised in the hearing request are disputed; 
(3) whether the dispute involves questions of fact or of law; 
(4) whether the issues were raised during the public conunent period; 
(5) whether the hearing request is based 	 on issues raised solely in a public 


comment withdrawn by the commenter in writing by filing a withdrawal letter 

with the Chief Clerk prior to the filing of the Executive Director's Response 

to Comment; 


(6) whether the issues are relevant and material to the decision on the application; 

and 


(7) a maximum expected duration for the contested case hearing. 

30 TAC § 55.209(e). 

III. DISCUSSION 

I-Ianelore Domahidi, James W._ Riley, Tom Shacklett, and Christopher Spicer filed timely 

requests for a contestecl case nearing tnat substmrtia:lly complywitlrthe-proceduraJrequirements------; 

for hearing requests pursuant 30 TAC § 55.201(d). 

A. Determination of Affected Person Status 

For a hearing requestor to be an affected person, the request must be based on an interest 

that is protected under the law governing the permit application. 30 TAC § 55.203(a). The 

TCEQ administers waste water discharge permit applications pursuant to its authority under 
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TWC § 26.027(a). As further explained below, OPIC finds that Hanelore Domahidi, James W. 

Riley, and Christopher Spicer are affected persons. 

Hanelore Domahidi 

Hanel ore Domahidi raises the following issues: (I) whether the proposed Facility will 

present a health hazard and adversely affect Ms. Domahidi 's health, (2) whether the Facility will 

cause wastewater to remain stagnant in South Mayde Creek and adversely impact Ms. 

Domahidi's use and enjoyment of her property, (3) whether the draft permit includes sufficient 

odor control provisions and whether wind will push pollutants onto neighboring properties, (4) 

whether wastewater discharge will contaminate well water, well water systems, and adversely 

affect Ms. Domahidi' s water well and groundwater supply, ( 5) whether the draft permit is 

adequately protective of groundwater, (6) whether wastewater discharge will adversely affect 

surface water quality, (7) whether wastewater discharge will pose an environmental impact on 

the receiving creek, (8) whether the cmnulative impact of the potential wastewater discharges by 

Nash and Pulte Homes of Texas, L.P. (2015-0035-MWD) permits has been considered, (9) 

whether the proposed Facility is located within a 1 00-year flood plain and whether the draft 

permit adequately addresses flooding conditions in the area, (1 0) whether the wastewater 

discharge route l!as been properly--clrrmwt-erlzed-, tr-I-)--whether---wastewaler---d±scharge-witl---------, 

adversely affect Ms. Domahidi's livestock, (12) whether the wastewater discharge will be 

polluted and include sewage, (13) whether individual landowner consent is required to discharge 

wastewater into the receiving streams, and (14) whether construction of the proposed Facility 

will cause property values to decline. Ms. Domahidi's property is within a mile of the proposed 

Facility and approximately half a mile from the discharge route along South Mayde Creek. 

Executive Director's Map, Exhibit 1. In her hearing request, Ms. Domahidi states that South 
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Mayde Creek is a small creek that floods easily- Ms. Domahidi is not the only hearing requester 

to raise existing flooding issues in the area. Mr. Spicer states that South Mayde Creek floods 

easily during light precipitation events, she also included photographs of flooding in the area 

after such events. Because of her location relative to the Facility and discharge route, and, the 

nature of many of her concems, OPIC finds that Ms. Domahidi is an affected person. 

James W. Riley 

Mr. Riley raises the following issues: (1) whether construction of the proposed Facility 

and land developments will remove land from an existing natural absorption area, and (2) 

whether South Mayde Creek has the capacity to hold the Facility's wastewater discharge and, if 

it cmmot, whether Mr. Riley's home will flood. Mr. Riley's property is within a mile of the 

proposed Facility and less than a half a mile from the discharge route. Executive Director's 

Map, Exhibit 1. Like Ms. Domahidi, Mr. Riley is also concerned that additional discharges into 

South Mayde Creek will exacerbate existing flooding problems. Because of Mr. Riley's 

location relative to the Facility and discharge route, and, his concerns regarding health and 

safety, OPIC finds that Mr. Riley is an affected person. 

Tom Shacklett 

Director's Map, Exhibit 1), he states no basis for finding that he has issues of concern that would 

constitute a personal justiciable interest. Because Mr. Shacklett does not raise any issues, OPIC 

cannot find that Mr. Shacklett is an affected person. 

Christopher Spicer 

Mr. Spicer raises the following issues: (1) whether wastewater discharge will threaten the 

health of Mr. Spicer's family, (2) whether wastewater discharge will affect Mr. Spicer's quality 
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of life, (3) whether wastewater discharge will cause the receiving streams to overflow and a±Iect 

Mr. Spicer's enjoyment of his property, (4) whether the receiving streams are large enough to 

dilute toxins and contaminants, especially dming drought conditions, (5) whether the wind study 

submitted with the application is outdated and conducted at a distance too removed from the site, 

(6) whether the proposed Facility will constitute a private and public nuisance, (7) whether the 

receiving streams will flood dming times of high precipitation and whether the proposed Facility 

is within a 1 00-year floodplain, (8) whether regionalization was considered in the application 

process, (9) whether the receiving watercourses have been properly characterized, (1 0) whether 

the proposed Facility will be most effective in treating domestic effluent, especially in high 

temperatures and high humidity, (11) whether Nash intends to clear from downstream South 

Mayde Creek trees, brush, undergrowth, and illegal dumping, and, make drainage improvements, 

(12) whether the proposed Facility can be moved downstream from Mr. Spicer's property, and 

(13) whether staghant wastewater discharge on Mr. Spicer's property will constitute a taking of 

his property. Mr. Spicer's property is less than half a mile from the proposed Facility and less 

than a quarter mile from the discharge route along South Mayde Creek. Executive Director's 

Map, Exhibit 1. Like Ms. Domahidi and Mr. Riley, Mr. Spicer is concerned that additional 

-----Tl·isuharges-into-&mth-Mayde-ereek-wHl--exacerbate-existing~flnnding-problem;r;---Mr;-Spieer------~ 

states that South Mayde Creek floods easily during light precipitation events, he also included 

photographs of flooding in the area after such events. Because of his location relative to the 

Facility and his concerns regarding the protection of health and use of property, OPIC finds Mr. 

Spicer is an affected person. 

B. Issues Raised in the Hearing Request 

The hearing requesters raise the following issues: 
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1. Whether wastewater discharge from the proposed Facility will present a health 
hazard and affect quality of life in the area. 

2. Whether the proposed Facility will cause wastewater to remain stagnant in South 
Mayde Creek and adversely impact the use and enjoyment of property. 

3. Whether the draft permit contains sufficient odor control provisions; whether wind 
will push pollutants onto neighboring properties; whether the wind study submitted 
with the applications is outdated and conducted at a distance too removed from the 
site. 

4.Whether the wastewater discharge will contaminate well water, well water systems, 
and adversely affect well and groundwater supply. 

5.Whether the draft permit is adequately protective of groundwater. 

6. Whether the wastewater discharge will adversely affect surface water quality, 
specifically, whether the receiving streams are large enough to dilute toxins and 
contaminants in drought conditions. 

7.Whether the wastewater discharge will pose an environmental impact on the 
receiving creek. 

8. Whether the cumulative impact of the potential wastewater discharges by Nash and 
Pulte Homes of Texas, L.P. (2015-0035-MWD) permits has been considered. 

9.Whether the proposed Facility will 	 be located within a 100-year flood plain; 
whether the draft permit adequately addresses flooding conditions in the area; 
whether South Mayde Creek has the capacity to hold the Facility's wastewater 
discharge, especially with high levels of precipitation. 

10. Whether the wastewater discharge route has been properly characterized. 

11. Whether regionalization was considered in the application process. 

12. 	 Whether the proposed Facility will be most effective in treating domestic 
effluent, especially in high temperatnres and high humidity. 

13. Whether the wastewater discharge will adversely affect livestock. 

14. Whether the wastewater discharge will be polluted and include sewage. 

15. 	 Whether individual landowner consent is required to discharge wastewater into 
the receiving streams. 
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16. 	 Whether construction of the proposed Facility will cause property values to 
decline. 

17. 	 Whether construction of the proposed Facility and land developments will 
remove land from an existing natural absorption area. 

18. Whether the proposed Facility will constitute a private and public nuisance. 

19. 	 Whether Nash intends to clear from downstream South Mayde Creek trees, 
brush, undergrowth, and illegal dumping, and, make drainage improvements. 

20. Whether the proposed Facility location can be moved downstream. 

21. Whether stagnant discharge on private property constitutes a taking of property. 

C. Issues Raised in the Comment Pedod 

Issues must be raised during the comment period and must have not been withdrawn. 30 

TAC §§ 55.201(c) & (d)(4), 55.21l(c)(2)(A). Issues No. 11-15 were not raised during the 

comment period. 

D. Disputed Issues 

There is no agreement between the requesters and the ED on the issues raised in the 

hearing requests. 

E. Issues of Fact 

If the Commission considers an issue to be one of fact, rather than one oflaw or policy, it 

rs appropriate for referral to hearing if it meets all other applicable requirements. 30 TAC 

§ 55.211(c)(2)(A). Issues No. 15 and 18 are issues of law, the remainder of the issues raised are 

issues of fact. 

F. Relevant and Material Issues 

Issue No. 1 relating to health is relevant and material to the Commission's decision under 

the requirements of 30 TAC § 55.211(c)(2). TCEQ rules provide that "[i]t is the policy of this 

state ....to maintain the quality of water in the state consistent with public health ... " 30 TAC § 
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307.1. Issues No.2 and 9 relating to the location of the Facility and site conditions are relevant 

and material to the Commission's decision. TCEQ rules provide that "[a] wastewater treatment 

plant unit may not be located in the 1 00-year flood plain unless the plant unit is protected from 

inundation and damage that may occur during that flood event." 30 TAC § 309.13(a). Issue No. 

3 relating to nuisance odors is relevant and material to the Commission's decision. TCEQ rules 

provide that a wastewater treatment facility "abate and control a nuisance of odor prior to 

construction." 30 TAC § 309.13(e). Issues No.4 and 5 relating to well water contamination are 

relevant and material to the Commission's decision. TCEQ rules provide for specific distances 

between wastewater treatment facilities and private and public wells. 30 TAC § 309.13(c). 

Issues No. 6--7 relating to contamination and environmental impact are relevant and material to 

the Commission's decision. Chapter 309 of Title 30 of the Texas Administrative Code provides 

for numerous effluent limitations and standards. 

Issue No. 8 relating to the cumulative impacts of the potential wastewater discharges 

from the proposed Nash Facility and the proposed Pulte Homes of Texas, L.P. facility is relevant 

and material to the Commission's decision. The Commission has a duty to "develop and 

implement policies, by specific environmental media, to protect the public from cmnulative risks 

m areas of concentrated operations." TWe-§-.T;-J-3()(-t)-.-'I'his--pulicy-is-evidenHrr-FWe'---------+ 

provisions that require water quality planning on a watershed basis. TWC § 26.0136(a). 

Further, the legislature has established a state policy to encourage regionalization of wastewater 

treatment facilities. TWC § 26.081. Many of the issues raised by the requesters could be 

exacerbated if the Pulte Homes permit is issued in conjunction with the Nash permit. For 

example, many landowners are concerned about problems related to the location of the Facility 

near homes in low-lying areas prone to i1ooding. If these permit applications are considered 
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independently, permit conditions may allow for wastewater dischmges that exceed South Mayde 

Creek's receiving capacity. 

Issues No. 10-14 were not raised during the comment period and OPIC does not 

recommend their consideration. However, if the Commission considers these issues, OPIC finds 

that only Issues No. 10, 11, 13, and 14 are relevant and matedal because they pertain to health 

and safety, and, the laws under which the application is being reviewed. Except for nuisance 

odors relating to Issue No. 18 and addressed by Issue No. 3, Issues No. 15-21 are not relevant 

and material because they are beyond the Commission's jurisdiction to review in the context of 

this wastewater dischmge application. 

G. Issue Recommended for Referral 

OPIC recommends referring Issues No. 1-9 in § III. B to SOAH for a contested case 

hearing. 

H. Maximum Expected Duration of Hearing 

Commission Rule 30 TAC § 80.6(b)(5) requires that any Commission order referring a 

case to SOAH specify the maximmn expected duration of the heming. To assist the Commission 

in stating a date by which the judge is expected to issue a proposal for decision, and as required 

5y3crDtc-§-55:2D9(eJ(7),0Pteestimatesthtrtihe maximmrr=pected--duration--of-a-hearing-on----

this application will be nine months from the first date of the preliminary heming until the 

proposal for decision is issued. 

IV. REQUESTS FOR RECONSIDERATION 

Any person may file a request for reconsideration of the ED's decision. 30 TAC § 

55.201(e). The request must be in writing and filed with the Chief Clerk no later than thirty days 

af1:er the Chief Clerk mails the ED's decision and response to comments. The request must 
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expressly state that the person is requesting reconsideration of the ED's decision and give 

reasons why the decision should be reconsidered. 

In addition to requesting a hearing, several individuals also requested reconsideration of 

this application. Ms. Domahidi would like the ED to reconsider the approval of this permit and 

have Nash build the Facility elsewhere. Mr. Spicer would like the ED to reconsider preliminary 

approval of this application. 

OPIC recommends denying the requests for reconsideration. The TCEQ does not have 

authority to require an applicant to build a wastewater treatment facility at a specific site; the 

TCEQ may only evaluate an application based on the site provided by the applicant. To the 

extent that any such requests raise substantive issues affecting human health or the environment 

that can be addressed under the TWC, an evidentiary hearing will be required to develop a record 

on such issues. Therefore, at this time, OPIC cannot recommend granting these requests for 

reconsideration. 

V. CONCLUSION 

For the reasons set forth above, we recommend granting the hearing requests of Hanelore 

Domahidi, James W. Riley, and Christopher Spicer and referring this application to SOAH for a 

contested case lieanng. OPTC recommenosclenying Tom Sll:!rr:klcttThearing requeshmd--a:l!-------, 

requests for reconsideration submitted. 
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Respectfully submitted, 

Vic McWherter 
Publi 

By:-"'·~~ML\-L'~"'7'!17'.<~~ 
Isabel G. Segarra Trevi · 
Staff Attorney 
Public Interest Counsel 
State Bm No. 24075857 
P.O. Box 13087, MC 103 
Austin, Texas 78711-3087 
isabelsegarra. trevino@tceq. texas. gov 
(512) 239-4014 Phone 
(512) 239-6377 Fax 

CERTIFICATE OF SERVICE 

I hereby certify that on June 8, 2015 the original and seven true and correct copies of the 
Office of Public Interest Counsel's Response to Requests for Hearing and Requests for 
Reconsideration was filed with the Chief Clerk of the TCEQ and a copy was served to all 
persons listed on the attached mailing list via hand delivery, facsimile transmission, Inter
Agency Mail, electronic mail, or by deposit in the U.S. Mail. 
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MAILING LIST 

NASH FM 529, LLC 


TCEQ DOCKET NO. 2015·0663-MWD 


FOR THE APPLICANT: 
Alan F. Bauer, Vice President 
NASH FM 529, LLC 
10235 West Little York Road, Suite 300 
Houston, Texas 77040-3230 
Tel: 713/575-9000 

Jennifer Mays, P.E. 
Brown & Gay Engineers, Inc. 
10777 Westheimer Road, Suite 400 
Houston, Texas 77042-3475 
Tel: 281/558-8700 Fax: 713/488-8250 

Nathan S. White, EIT 
Brown & Gay Engineers, Inc. 
10777 Westheimer Road, Suite 400 
Houston, Texas 77042-3475 
Tel: 281/558-8700 Fax: 713/488-8250 

FOR THE EXECUTIVE DIRECTOR 
Ashley McDonald, Staff Attorney 
TCEQ Environmental Law Division 
MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: 512/239-0600 Fax: 512/239-0606 

Larry Diamond, Technical Staff 
TCEQ Water Quality Division, MC-148 
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Austin, Texas 78711-3087 
Tel: 512/239-0037 Fax: 512/239-4430 

Brian Christian, Director 
TCEQ Environmental Assistance 
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P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: 512/239-4000 Fax: 512/239-5678 

FOR ALTERNATIVE DISPUTE 
RESOLUTION 
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TCEQ Alternative Dispute Resolution, 
MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
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FOR THE CHIEF CLERK: 
Bridget Bohac 
Texas Commission On Environmental 
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Office Of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: 512/239-3300 Fax: 512/239-3311 

REQUESTERS: 
Carrick Brooke-Davidson 
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816 Congress Ave., Suite 1500 
Austin, Texas 78701-2641 

Hanelore Domahidi 
23810 Stockdick School Rd. 
Katy, Texas 77493-6318 

James W. Riley 
382&-Stocirni:ck-scb:uui-Ru-.--------

Katy, Texas 77493-6318 

Thomas Shacklett 
Alarm One 
23926 Stockdick School Rd. 
Katy. Texas 77493-6317 

Christopher L. Spicer 
23910 Stockdick School Rd. 
Katy, Texas 77493-6317 


