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TCEQ DOCKET NO. 2015-0664-MWD 

 

 

APPLICATION BY JPHD, Inc. §  BEFORE THE TEXAS 

FOR LAND APPLICATION PERMIT §  COMMISSION ON  

WQ0015201001 §   ENVIRONMENTAL QUALITY 

 

 

APPLICANT’S RESPONSE TO HEARING REQUESTS  

 

 

TO THE HONORABLE COMMISSIONERS: 

 

 COMES NOW, the Applicant, JPHD, Inc. (“Applicant”) and files its Response to 

Hearing Requests in the above-referenced matter, and would respectfully show as follows: 

 

I. INTRODUCTION 

 Hearing Requests from the following have been submitted: (1) Hamilton Pool Road 

Matters (“HPR”) (submitted by Eric Allmon); (2) The Ayers Family and the Shield Ranch 

(collectively referred to as the “Shield Ranch”) (submitted by Ed McCarthy and Robert 

Ayers) and (3) Daniel Jones.  

 Applicant requests that the Texas Commission on Environmental Quality (“TCEQ”) 

deny each of these hearing requests and approve the Applicant’s application for a new 

subsurface drip irrigation permit. 

 The Hearing Requests fail as specified below because the requesters fail to show how 

they are affected persons with a justiciable interest affected in a manner not common to the 

general public, and the requesters also fail to show any issue of disputed fact. 
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II. BACKGROUND AND PROCEDURAL HISTORY 

 This permit would authorize the application of treated domestic wastewater effluent at 

a daily average flow not to exceed 450,000 gallons per day via drip irrigation on 6 application 

areas with a minimum total surface area of 104.79 acres divided into 36 zones.  The draft 

permit would not authorize the discharge of pollutants into waters in the State.  The 

wastewater treatment facility and application site will be located 3.2 miles west of the 

intersection of State Highway 71 and Hamilton Pool Road, on Hamilton Pool Road in Travis 

County, Texas 78738.  The wastewater treatment facility and application site will be located 

in the drainage basin of Barton Creek in Segment No. 1430 of the Colorado River Basin.
1
 

 The application for this new permit was received November 25, 2013 and declared 

administratively complete on February 03, 2014.
2
  A public meeting regarding this permit 

application was held on December 15, 2014 at Star Hill Ranch.  The public comment period 

ended on December 15, 2014. 

 The Executive Director’s Response to Comment (“RTC”) was filed on March 25, 

2015 and the Executive Director’s Final Decision letter was issued on March 30, 2015.  The 

opportunity to request a contested case hearing or request reconsideration of the Executive 

Director’s decision on the Application expired on April 29, 2015. 

 

                                                 
1
 Segment 1430 is not on the list of impaired waters. 

2
 The Notice of Receipt and Intent to Obtain a Water Quality Permit (“NORI”) was published in the Austin-

American Statesman on February 25, 2014.  The Notice of Application and Preliminary Decision for a Water 

Quality Permit (“NAPD”) was published in the Westlake Picayune and the Lake Travis View on August 07, 2014.  

The Notice of a Public Meeting was published in the Lake Travis View on November 6, 2014.   
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III.  LEGAL STANDARD 

 Section 5.56 of the Texas Water Code expressly provides that in order to grant a 

hearing request, the Commission must determine that the request was filed by an “affected 

person.”  Tex. Water Code § 5.56(c).  An “affected person” means “a person who has a 

personal justiciable interest related to a legal right, duty, privilege, power, or economic 

interest affected by the administrative hearing.”  Tex. Water Code § 5.115(a).  An “interest 

common to members of the general public does not qualify as a personal justiciable interest.”  

Id.  The Commission has outlined relevant factors for what constitutes an affected person at 

Section 55.203 of its rules.   Tex. Admin Code § 55.203(c). 

 Even if an issue is raised by an affected person, that issue may not be referred to 

hearing unless the issue: 

(1)  involves a disputed question of fact; 

(2)  was raised during the public comment period;  and 

(3)  is relevant and material to the decision on the application. 

Tex. Water Code § 5.556(d). 

 “The burden of proof is on the moving party by a preponderance of the evidence” (in 

this case, those who request a hearing).  30 Tex. Admin. Code § 80.17(a). 
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IV. AFFECTED PERSON STATUS 

 

A. HPR IS NOT AN AFFECTED PERSON 

 For an organization to have standing, “one or more members of the group or 

association would otherwise have standing to request a hearing in their own right.”
3
  HPR 

identifies five members that it claims are “affected persons.”
4
  Two of those individuals 

(Hendricks, Tennant), by HPR’s own admission, are not adjacent to the development.
5
  Two 

of the other individuals, (Morabbi (Property 3) and Hanson (Property 11)) are adjacent to the 

overall development, but are not adjacent to any of the drip fields or the wastewater treatment 

plant. 

 The last property, the Shield Ranch (Robert Ayers) (Property 22), is across Hamilton 

Pool Road (RM 3238) from Application Field 6.  The HPR Hearing Requests state that the 

Shield Ranch is concerned about and “odors” and “runoff.”
6
 

 With respect to “odors,” TCEQ rules require domestic wastewater treatment facilities 

to meet buffer zone requirements for the abatement and control of nuisance odors according 

to 30 TAC Section 309.13(e). Applicant has chosen to meet the buffer zone requirements by 

owning the buffer zone area.
7
  These buffer zone requirements were made clear to HPR in the 

ED’s RTC.
8
  After receiving the RTC, however, HPR made no attempt to dispute this fact or 

to show why the Shield Ranch might still be affected despite these buffer zones. 

                                                 
3
 30 Tex. Admin. Code § 55.205(a)(1). 

4
 HPR Letter dated May 30, 2014 at pages 2-3.   

5
 HPR Letter dated May 30, 2014 at page 2. 

6
 HPR Letter dated May 30, 2014 at page 3, ¶ 2. 

7
 JPHD Application, Domestic Administrative Report 1.1, page 16. 

8
 RTC at page 38. 
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 With respect to “runoff,” the Executive Director (“ED”) made the following 

observations in the RTC: 

The effluent application will be subsurface, so effluent runoff should not occur. 

Special Provision No. 10 prohibits surfacing of the effluent in accordance with 

30 TAC §222.151(b). Special Provision No. 11 requires the establishment of 

Bermuda grass overseeded with ryegrass prior to effluent applications.  These 

grasses will reduce the erosion rate to values much lower than that of the 

native landscape and will reduce the potential for effluent surfacing. Special 

Provision No. 15 prevents application when the ground is saturated. Special 

Provision No. 19 requires weekly monitoring of the drip application fields to 

prevent problems resulting from surface runoff, surficial erosion, and stressed 

or damaged vegetation. Special Provision No. 22 requires the permittee to 

provide a plan for review and approval showing how soil erosion will be 

prevented before construction of the drip fields. 

RTC at 19 (footnotes omitted) (emphasis added).  These requirements address “runoff” 

concerns and were made clear to HPR in the ED’s RTC.
9
  After receiving the RTC, however, 

HPR made no attempt to dispute show why the Shield Ranch might still be affected despite 

the ED’s statements of fact. 

 HPR’s refusal to address how the regulated activity might affect their inter interests 

after the ED clarified in the RTC that their concerns had been addressed means that HPR 

                                                 
9
 RTC at page 19. 
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failed to show the following factors that apply to whether one is an “affected person:”
10

 

(1) whether a reasonable relationship exists between the interest claimed and 

the activity regulated, 

(2) the likely impact of the regulated activity on the health and safety of the 

person, and on the use of property of the person, and 

(3) the likely impact of the regulated activity on use of the impacted natural 

resource by the person. 

 

30 Texas Admin. Code §55.203(c)(3)-(5). 

 HPR, therefore, is not an affected person. 

 

B. THE SHIELD RANCH IS NOT AN AFFECTED PERSON 

 The Shield Ranch Hearing Requests do not contain the information required to 

establish that they have a justiciable interest.  The Shield Ranch Hearing Requests raised a 

number of concerns prior to the issuance of the RTC that were addressed by the ED in 

responses 5, 6, 11, 23, 26, and 28 of the RTC. 

 The Shield Ranch’s refusal to address how the regulated activity might affect their 

inter interests after the ED clarified in the RTC that their concerns had been addressed means 

that the Shield Ranch failed to show the following factors that apply to whether one is an 

“affected person:”
11

 

(1) whether a reasonable relationship exists between the interest claimed and 

the activity regulated, 

(2) the likely impact of the regulated activity on the health and safety of the 

person, and on the use of property of the person, and 

                                                 
10

 Any attempt to make that showing in the Reply should fail because to do so at that time would be after the time 

that a valid hearing request must be submitted.  30 Tex. Admin. Code § 55.201(d)(4). 
11

 Any attempt to make that showing in the Reply should fail because to do so at that time would be after the time 

that a valid hearing request must be submitted.  30 Tex. Admin. Code § 55.201(d)(4). 
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(3) the likely impact of the regulated activity on use of the impacted natural 

resource by the person. 

 

30 Texas Admin. Code §55.203(c)(3)-(5). 

 In its letters dated August 27, 2014 and May 2, 2014, the Shield Ranch summarizes its 

argument by stating that it has “direct interests in and uses of Rocky Creek.”  This assertion of 

interest ignores the fact that the application in question is not a discharge permit and nothing 

is proposed to be discharged into Rocky Creek.  

 For these reasons, the Shield Ranch is not an “affected person.” 

 

 

C. DANIEL JONES IS NOT AN AFFECTED PERSON 

 Mr. Jones’ Hearing Request does not contain the information required to establish that 

he has a justiciable interest.  Specifically, contrary to the requirement in 30 Tex. Admin. Code 

§ 55.201(d)(2), he does not identify his distance relative to the proposed facility or activity 

that is the subject of the application. 

 Applying the factors of 30 Tex. Admin. Code § 55.203(c) also supports the conclusion 

that Mr. Jones is not an affected person. 

 First, Mr. Jones is not identified as an adjacent Landowner in the Application.  30 Tex. 

Admin. Code § 55.203(c)(2). 

 In addition, while Mr. Jones identifies various concerns, he does not establish any 

reasonable relationship between the interest claimed and the activity regulated.  30 Tex. 

Admin. Code § 55.203(c)(3).  His concerns about potential surface water and groundwater 

contamination ignore the fact that this is not a discharge permit.  His concerns about surface 
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water contamination and generalized pollution are no different than the concerns of the 

general public.  With respect to groundwater, although he notes he “is on a well,” he makes 

no showing of how a permit that is not authorized to discharge into the groundwater and that 

has the protections discussed in RTC responses numbers 5 and 6 might affect his specific 

interests.  With respect to odor and noise, although he claims in a conclusory manner that that 

there might be an adverse effect on his quality of life, he does not assert reasonable 

relationship between the interest claimed and the activity regulated. 

 Although Mr. Jones asserts there might be an impact, contrary to 30 Tex. Admin. 

Code § 55.203(c)(4), he makes no effort to show the likely of  impact of the regulated activity 

on the health and safety of the person, and on the use of property of the person.  Similarly, 

contrary to 30 Tex. Admin. Code § 55.203(c)(5), he makes no effort to show the likely impact 

of the regulated activity on use of the impacted natural resource by him. 

 Applying the “affected person” factors of 30 Tex. Admin. Code § 55.203(c) to Mr. 

Jones’ hearing request leads to a conclusion that he is not, in fact, an “affected person.”   

 

V. DISPUTED QUESTIONS OF FACT  

 Even if an issue is raised by an affected person, that issue may not be referred to 

hearing unless the issue “involves a disputed question of fact.”  Tex. Water Code § 5.556(d). 

 While the requesters have presented concerns, none of the hearing requests have 

actually presented any disputed questions of fact.  For this reason, even if the Commission 

finds that an “affected person” exists, the Hearing Requests should not be granted. 
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 HPR submitted comments and requested a hearing on August 29, 2014, May 30, 2014, 

and April 29, 2015.  In the comments provided before the RTC, HPR provided an impressive 

list of regulatory requirements and claimed that the Applicant “has not demonstrated that its 

application meets” those regulatory requirements.12  The comments and issues raised in the 

2014 submissions were directly addressed by the ED in the ED’s RTC.  After the ED directly 

responded to HPR’s concerns, HPR merely dismissed the ED’s fact-based work by simply 

stating that “HPR . . .  is unsatisfied with the responses.”13 

 
HPR’s approach confuses the burden of proof.  As the person requesting a hearing, 

HPR, not Applicant nor the ED, has the burden of proof.  30 Tex. Admin. Code § 80.17(a).14  

It is not enough to cite the regulatory requirements, state in a conclusory manner that the 

Applicant did not demonstrate compliance, and, based on such a submission, assert that there 

are issues of fact for which a hearing is warranted.  This approach undermines the process 

mandated by the Legislature and implemented by the Commission to identify truly affected 

persons and limit issues to issues of fact that are actually disputed. 

 Similarly, the Shield Ranch and Mr. Jones both submitted their comments and 

requests for hearing prior to the close of the comment period and prior to the ED’s RTC.  As 

with the other commenters, the ED responded to each of their concerns.  Unlike HPR, 

however, neither the Shield Ranch nor Mr. Jones even purported to disagree with the ED’s 

RTC.  They simply filed nothing in response.  The Hearing Requests therefore fail to satisfy 

                                                 
12

 HPR Letter dated May 30, 2014 at page 1, ¶ 1. 
13

 HPR Letter dated April 29, 2015 at page 1, ¶ 2. 
14

 See also Application of Southwestern Electric Power Company for Renewal and Major Amendment of TPDES 

Permit No. WQ0002496000, 2012 TX SOAH LEXIS 354 at *6 (at footnote 3). 
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30 Tex. Admin. Code § 55.201(d)(4), which requires the requesters to “list all relevant and 

material disputed issues of fact that were raised during the public comment period.”  Because 

these Hearing Requests fail to fulfill this fundamental requirement, on this basis alone these 

Hearing Requests should be denied. 

 Even if the failure to submit a list after the RTC does not disqualify the Shield Ranch 

and Mr. Jones’ Hearing Requests, these Hearing Requests still fail to present any disputed 

questions of fact.  Just as HPR utterly failed to timely identify the facts with which HPR still 

disagreed after issuance of the RTC, the Shield Ranch and Mr. Jones did not submit anything 

that raises a fact question in response. 

  In the same way that there must be some evidence provided to find a disputed issue of 

fact in a summary judgment context, “[s]elf-serving, speculative and conclusory statements of 

fact or law are insufficient to raise an issue of fact.”
15

  It is not enough simply to state in a 

conclusory manner that one “disagrees” and thereby create a fact issue that is disputed.  To be 

a disputed fact there must be some presentation of evidence.  In this proceeding, “[t]he burden 

of proof is on the moving party by a preponderance of the evidence” (in this case, those who 

request a hearing).  30 Tex. Admin. Code § 80.17(a).  Here, HPR simply listed issues with 

which it “disagrees” but provided no substantive basis for such disagreement.  The Shield 

Ranch and Mr. Jones didn’t even state that they disagree – they utterly failed to identify any 

point of disagreement with the responses that were provided in the RTC to their initial 

                                                 
15

 Los Cucos Mexican Cafe, Inc. v. Sanchez, 2007 Tex. App. LEXIS 3408 , at *8 (Tex. App.--Corpus Christi May 3, 

2007, no pet.) (mem. op.) (citing McIntyre v. Ramirez, 109 S.W.3d 741, 749-50 (Tex. 2003); Purcell v. Bellinger, 

940 S.W.2d 599, 602 (Tex. 1997) (finding that conclusory statements that are unsupported by facts are not proper 

summary judgment proof); Brownlee v. Brownlee, 665 S.W.2d 111, 112 (Tex. 1984)). 
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concerns. 

 There are, therefore, no disputed issues of fact upon which a hearing may be held.
16

  

Tex. Water Code § 5.556(d). 

 

VI. LEGAL QUESTIONS 

 If a question is presented that is a question of law, as opposed to a question of fact, it 

should not be referred to a hearing.  This section identifies those issues that are questions of 

law and should not be considered appropriate for a hearing. 

 “The question as to whether [a] . . . regulation . . . is reasonable, is a question of law 

for the courts.”  Wilson v. Abilene Independent School Dist., 190 S.W.2d 406, 409 (Tex. Civ. 

App. -- Eastland 1945, writ ref'd w.o.m.).  The requesters have raised several issues that, in 

essence, simply question whether a particular regulation is reasonable.  The following are 

questions of law of law that should not be considered appropriate for any hearing.  For ease of 

reference, this section will track the ED’s identification of these issues by referring to the 

number assigned those issues in the RTC.  The parenthetical will identify the requester that 

raised the issue.  

1) RTC 2 -- Compliance History (HPR): 

HPR commented that JPHD failed to provide its compliance history in the 

application as required by TCEQ’s rules. Applicant is not required to submit a 

compliance history with its application.  The concerns expressed about 

                                                 
16

 Any attempt to raise disputed issues of fact in the Reply should fail because to do so at that time would be after 

the time that a valid hearing request must be submitted.  30 Tex. Admin. Code § 55.201(d)(4). 
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compliance history, therefore, are more concerns about the reasonableness of 

the regulations related to compliance history.  This is a legal question, not 

appropriate for a hearing. 

2) RTC 4 – Need for Permit/Term Limit (HPR): 

The permit term for JPHD’s draft permit is five years in accordance with 

TCEQ rules at 30 Tex. Admin Code §222.39.  The concerns expressed about 

the permit term, therefore, are more concerns about the reasonableness of the 

regulations related to compliance history.  This is a legal question, not 

appropriate for a hearing. 

3) RTC 8 – Engineering Reports (HPR)  

HPR commented that the Applicant has not provided a sufficient engineering 

report in accordance with 30 TAC §222.113.  JPHD was not required to submit 

an engineering report for the subsurface area drip dispersal system with its 

application for a TLAP because the ED reviews the engineering plans used for 

construction of the subsurface area drip dispersal system separately from the 

review process for the TLAP.  The concerns expressed about engineering 

reports, therefore, are more concerns about the reasonableness of the 

regulations related to when the Engineering Report should be submitted.  This 

is a legal question, not appropriate for a hearing. 

4) RTC 18 – Effluent Limits (HPR) 

HPR asserts that that 30 TAC §222.85 does not provide for adequate effluent 
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quality that will be protective of surface and ground water.  The draft permit 

incorporates the effluent limits as specified by the rules in 30 TAC §222.85.  

The concerns expressed about effluent limits, therefore, are more concerns 

about the reasonableness of the regulations related to effluent limits.  This is a 

legal question, not appropriate for a hearing. 

5) RTC 19 – Effluent Limits-BOD5 (HPR) 

HPR commented that JPHD’s application proposed an effluent limit of 5 mg/l 

BOD5 (Biochemical Oxygen Demand).  In the RTC the ED pointed-out that  

JPHD acknowledged in a letter dated June 30, 2014 that the 5 mg/l BOD5 limit 

requested in its permit application was incorrect and that the draft permit 

incorporates the appropriate 10 mg/l BOD5 effluent limitation as determined 

by the ED.  The effluent limits in the draft permit comply with the rules in 30 

TAC §222.85.  The concerns expressed about effluent limits, therefore, are 

more concerns about the reasonableness of the regulations related to effluent 

limits.  This is a legal question, not appropriate for a hearing. 

6) RTC 20 – Effluent Application Rate (HPR) 

HPR expressed concerns regarding the rate at which the effluent will be 

applied to the irrigation fields.  The ED pointed-out in the RTC that the draft 

permit complies with the application rates set-forth at 30 Texas Admin. Code § 

222.83(a)(2).  The concerns expressed about application rates, therefore, are 

more concerns about the reasonableness of the regulations related to effluent 
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limits.  This is a legal question, not appropriate for a hearing. 

 

VII. THE ISSUES PRESENTED ARE NOT RELEVANT AND MATERIAL 

 Even if there are affected persons, and even if those affected persons raise disputed 

issues of fact, if the issues presented are not relevant or material, a hearing should not be 

granted on those issues.
17

  This section identifies those issues that might be considered 

relevant and material in the event that affected persons are found to exist that have raised 

issues of fact. 

 The ED identified the issues raised by the requesters in his RTC.  For ease of 

reference, this section will track the ED’s identification of these issues by referring to the 

number assigned those issues in the RTC.  The parenthetical will identify the requester that 

raised the issue. 

1) RTC 2 -- Compliance History (HPR): 

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

VI, above), compliance history is neither relevant nor material because an 

applicant is not required to submit a compliance history with its application 

and JPHD’s compliance history is unclassified by default since the facility is 

not constructed.  This concern, therefore, is not material or relevant. 

2) RTC 4 – Need for Permit/Term Limit (HPR): 

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

                                                 
17

 Tex. Water Code § 5.556(d);  



 

 

15 
Applicant’s Response to Hearing Requests 

 

 

VI, above), the permit term for JPHD’s draft permit is five years. In 

accordance with TCEQ rules, a permit term shall not exceed ten years.
18

  This 

concern, therefore, is not material or relevant.  

3) RTC 5 – Surface Water (HPR, Shield Ranch, Mr. Jones): 

Relevance and Materiality:  Discharge of treated effluent to surface water is 

not authorized by this permit.  This concern, therefore, is not material or 

relevant. 

4) RTC 6 – Groundwater (HPR, Shield Ranch, Mr. Jones)  

Relevance and Materiality:  Discharge of treated effluent to groundwater is not 

authorized by this permit.  This concern, therefore, is not material or relevant. 

5) RTC 7 – Recharge Feature Plan (HPR)  

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED identified why the recharge feature plan was adequate.  

Because HPR only made a naked assertion of “disagreement,” no fact issue 

was placed into dispute. 

6) RTC 8 – Engineering Reports (HPR)  

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

VI, above), JPHD was not required to submit an engineering report for the 

subsurface area drip dispersal system with its application for a TLAP because 

                                                 
18

 30 Tex. Admin Code §222.39; See also, 30 Tex. Admin. Code §305.127 (relating to conditions to be determined 

for individual permits). 
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the ED reviews the engineering plans used for construction of the subsurface 

area drip dispersal system separately from the review process for the TLAP.  

This concern, therefore, is not material or relevant. 

7) RTC 11 – Soil Quality (HPR, Shield Ranch, Mr. Jones) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED identified why he determined the permeability and 

absorption rates were appropriate.  Because HPR only made a naked assertion 

of “disagreement,” and the other requesters did not address the ED’s analysis 

at all, no fact issue was placed into dispute. 

8) RTC 12 – Soil Testing and Measurement (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED identified how the Applicant complied with the 

requirements.  Because HPR only made a naked assertion of “disagreement,” 

no fact issue was placed into dispute. 

9) RTC 13 – Vegetation Quality (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED identified how he determined that the vegetation 

quality of the proposed application site is sufficient to uptake the treated 
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effluent.  Because HPR only made a naked assertion of “disagreement,” no fact 

issue was placed into dispute. 

10) RTC 15 – Site Characteristics (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED identified the provisions that enhance the suitability of 

the soil in the application areas.  Because HPR only made a naked assertion of 

“disagreement,” no fact issue was placed into dispute. 

11) RTC 16 – Design Criteria (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED described how the application shows that JPHD will be 

in compliance with the design criteria requirements of 30 TAC Chapter 217.  

Because HPR only made a naked assertion of “disagreement,” no fact issue 

was placed into dispute. 

12) RTC 17 – System Failures/Design Flaws (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED described how he determined that the proposed facility 

complies with the design requirements of 30 TAC Chapter222 regarding the 

Design Criteria of Subsurface Area Drip Dispersal Systems.  Because HPR 
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only made a naked assertion of “disagreement,” no fact issue was placed into 

dispute. 

13) RTC 18 – Effluent Limits (HPR) 

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

VI, above), the ED describes in the RTC how the draft permit incorporates the 

effluent limits as specified by the rules in 30 TAC §222.85.  Nobody has 

challenged the ED’s assertion that the draft permit complies with the 

regulations.  Therefore, there are no material or relevant issues of fact. 

14) RTC 19 – Effluent Limits-BOD5 (HPR) 

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

VI, above), the ED describes in the RTC how the draft permit incorporates the 

effluent limits as specified by the rules in 30 TAC §222.85.  Nobody has 

challenged the ED’s assertion that the draft permit complies with the 

regulations.  Therefore, there are no material or relevant issues of fact. 

15) RTC 20 – Effluent Application Rate (HPR) 

Relevance and Materiality:  To the extent that this is a fact issue (see Section 

VI, above) and if, in fact, there was a disputed issue of fact presented by the 

Requesters, this issue would be material and relevant.  In the RTC, however, 

the ED described how the applicant will be required to comply with applicable 

regulations and why preferential flow features should not develop.  Because 

HPR only made a naked assertion of “disagreement,” no fact issue was placed 
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into dispute. 

16) RTC 21 – Monitoring Requirements (HPR and Daniel Jones) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED described how the applicant will be required to comply 

with applicable regulations.  Because HPR only made a naked assertion of 

“disagreement,” and Daniel Jones did not address the ED’s analysis at all, no 

fact issue was placed into dispute. 

17) RTC 22 – Operations and Maintenance (HPR) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED described how the applicant will be required to comply 

with applicable regulations.  Because HPR only made a naked assertion of 

“disagreement,” no fact issue was placed into dispute. 

18) RTC 23 – Impacts to Human Health and Livestock (Shield Ranch) 

Relevance and Materiality:  Discharge of treated effluent to surface water is 

not authorized by this permit.  This concern, therefore, is not material or 

relevant. 

19) RTC 25 – Nuisance (HPR and Daniel Jones) 

Relevance and Materiality:  The TCEQ does not have jurisdiction to address 

these types of issues as a part of the wastewater permitting process.  This 
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concern, therefore, is not material or relevant. 

20) RTC 26 – Use and Enjoyment of Property and Property Values (Shield Ranch) 

Relevance and Materiality:  The TCEQ does not have jurisdiction to review the 

effect, if any, the location of the wastewater treatment facility might have on 

property values and tax assessments of surrounding landowners when 

reviewing a permit for a domestic wastewater treatment plant.  This concern, 

therefore, is not material or relevant. 

21) RTC 27 – Odor (Daniel Jones) 

Relevance and Materiality:  If, in fact, there was a disputed issue of fact 

presented by the Requesters, this issue would be material and relevant.  In the 

RTC, however, the ED described how the applicant will be required to comply 

with applicable regulations.  Because the requesters Jones did not address the 

ED’s analysis at all, no fact issue was placed into dispute. 

22) RTC 28 – Regionalization (Shield Ranch) 

Relevance and Materiality:  Shield ranch claims that this is an issue due to the 

proximity of Travis County MUD 16.  Travis County MUD 16, however, 

entered into a settlement agreement (see Exhibit “A”) which specifically 

forbids treatment or disposal for any wastewater customers located outside of 

the "Project" (Exhibit “A,” page 7, Section 3.01 (h)).  This concern, therefore, 

is not material or relevant. 
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VIII. ADDITIONAL ELEMENTS REQUIRED BY RULE 55.209(e) 

 Although Applicant asserts that a hearing is not warranted based upon the discussion 

above, Rule 55.209(e) requires this response to address identified factors. These factors are 

identified in this section.  

(1) Whether the requestor is an affected person: 

Response:  This is addressed at Part IV, above. 

 

(2) Which issues raised in the hearing request are disputed: 

Response:  Applicant does not believe there are any disputed issues of fact.  

Although all of the requesters provided a list of concerns, none of 

them provided any basis upon which to find that a disputed issue of 

fact exists.  See Part V, above. 

 

(3) Whether the dispute involves questions of fact or law: 

Response:  RTC Numbers 2, 4, 8, 18, 19, and 20 pose questions of law.  Applicant 

does not believe there are any issues of fact that are disputed.  

Although all of the requesters provided a list of concerns, none of 

them provided any basis upon which to find that a disputed issue of 

fact exists.  See Part V, above. 

 

(4)  Whether the issues were raised during the public comment period: 

Response:  All of the concerns discussed herein were raised during the public 

comment period. 

 

(5) Whether the hearing request is based on issues raised solely in a public comment 

withdrawn by the commenter in writing by filing a withdrawal letter with the chief 

clerk prior to the filing of the ED's Response to Comments: 

 

Response:  To the best of Applicant’s knowledge, no comments have been 

withdrawn. 

 

(6) Whether the issues are relevant and material to the decision on the Application: 

 

Response:  This is addressed at Part VII, above. 
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(7) A maximum expected duration for the contested case hearing: 

 

Response:  Although the Applicant does not believe a hearing is warranted, if a 

hearing is granted, the Applicant proposes a period of no greater 

than 120 days. 

 

 

Respectfully submitted, 

     THE AL LAW GROUP, PLLC 

 

 

_____________________________________ 

David Tuckfield 

State Bar No. 00795996 

     12400 Highway 71 West 

     Suite 350-150 

Austin, TX 78738 

(512) 576-2481 

(512) 366-9949 Facsimile 

david@allawgp.com 
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CERTIFICATE OF SERVICE  

 
 I certify that a true and correct copy of JPHD, Inc.’s Response to Hearing Request was 

served on the following by U.S. Regular Mail, Certified Mail (return receipt requested), 

electronic mail, hand delivery and/or facsimile at the address listed below on this 8
th

 day of 

June, 2015. 

 

 

 

       ________________________________ 

       David J. Tuckfield 
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MAILING LIST 
JPHD, INC. 

DOCKET NO. 2015-0664-MWD; PERMIT NO. WQ0015201001 

FOR THE APPLICANT: 

John Hatchett, President 
JPHD, Inc. 
17024 Hamilton Pool Road 
Austin, Texas 78738-7203 
Tel: (347) 829-5646 

Daniel Ryan, P.E. 
LJA Engineering, Inc. 
5316 West Highway 290, Suite 150 
Austin, Texas 78735-8925 
Tel: (512) 439-4700 
Fax: (512) 439-4716 

John Clark, P.E. 
LJA Engineering, Inc. 
5316 West Highway 290, Suite 150 
Austin, Texas 78735-8925 
Tel: (512) 439-4700 
Fax: (512) 439-4716 

FOR THE EXECUTIVE DIRECTOR 

via electronic mail: 

Ashley McDonald, Staff Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606  

Phillip Urbany, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4542 
Fax: (512) 239-4430 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 

FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 

Vic McWherter, Public Interest Counsel 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 



Page 2 of 5 -- Mailing List 

 

FOR ALTERNATIVE DISPUTE 
RESOLUTION  
via electronic mail: 

Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 

FOR THE CHIEF CLERK:  
via electronic filing: 

Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 

REQUESTER(S)/INTERESTED 
PERSON(S): 

See attached list. 



REQUESTER(S) 
ERIC ALLMON 
FREDERICK PERALES ALLMON & ROCKWELL PC 
707 RIO GRANDE ST STE 200 
AUSTIN TX 78701-2733 

ROBERT A AYRES 
SHIELD RANCH 
3101 BEE CAVES RD STE 
260 AUSTIN TX 78746-5574 

DANIEL H JONES 
7107 DESTINY HILLS DR 
AUSTIN TX 78738-7419 

EDMOND R MCCARTHY, JR 
JACKSON SJOBERG MCCARTHY & TOWNSEND 
711 W 7TH ST 
AUSTIN TX 78701-2711 

PUBLIC OFFICIALS - INTERESTED PERSON(S) 
THE HONORABLE PAUL D WORKMAN 
STATE REPRESENTATIVE, DISTRICT 
47 PO BOX 2910 E2.410 
AUSTIN TX 78768-2910 

INTERESTED PERSON(S) 
ADAM RICHARD ABRAMS 
SAVE OUR SPRINGS ALLIANCE 
PO BOX 684881 
AUSTIN TX 78768-4881 

ARIEL AXELROD 
17008 RUSH PEA CIR 
AUSTIN TX 78738-4041 

BRENT BERTRAND 
7709 LYNCHBURG DR 
AUSTIN TX 78738-7648 

JIM BRADSHAW 
2707 WINDING BROOK DR 
AUSTIN TX 78748-2007 

HENRY H BROOKS 
PO BOX 118 
DRIPPING SPRINGS TX 78620-0118 

GEANNEITA M BUTLER 
8617 BELLANCIA DR 
AUSTIN TX 78738-7624 

GREGORY CESNKER 
106 SADDLEHORN DR 
DRIPPING SPRINGS TX 78620-2720  

JONATHAN COKER 
5117 AVISPA WAY 
AUSTIN TX 78738-7602 

KELLY DAVIS 
905 W OLTORF ST STE A 
AUSTIN TX 78704-5369 

SAMUEL C DAY-WOODRUFF 
LOWERRE FREDERICK PERALES ALLMON & 
ROCKWELL 707 RIO GRANDE ST STE 200 AUSTIN 
TX 78701-2733 

PENNY DOYLE 
6812 CAUDILL LN 
AUSTIN TX 78738-7511 

JIM DUSTER 
201 WINCHESTER DR 
DRIPPING SPRINGS TX 78620-2702 

STEPHEN ENGLAND 
17501 WILDRYE DR 
AUSTIN TX 78738-4052 

MARA EURICK 
20314 HAMILTON POOL RD 
DRIPPING SPRINGS TX 78620-2821 

JEFF GARDNER 
16721 CORY CACTUS DR 
AUSTIN TX 78738-4087 

JULIE GAYLER 
18200 FLAGLER DR 
AUSTIN TX 78738-7654 

ELIZABETH & PETER W GOLDE 
8301 BELLANCIA DR 
AUSTIN TX 78738-7659 

ELIZABETH GOLDE 
8301 BELLANCIA DR 
AUSTIN TX 78738-7659 

PETER GOLDE 
8301 BELLANCIA DR 
AUSTIN TX 78738-7659 

CHARLIE GRAHAM 
408 SADDLEHORN DR 
DRIPPING SPRINGS TX 78620-2822 

RAJAT GUPTA 
8001 MAGNOLIA RIDGE CV 
AUSTIN TX 78738-7646 
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JOHN & MRS MOLLY GURASICH 
16608 DESTINY CV 
AUSTIN TX 78738-7400 

MOLLY GURASICH 
16608 DESTINY CV 
AUSTIN TX 78738-7400 

DICK & MRS KATHLEEN MALICK HANSON 
16400 HAMILTON POOL RD 
AUSTIN TX 78738-7300 

KATHLEEN HANSON 
16400 HAMILTON POOL RD 
AUSTIN TX 78738-7300 

W M HEAVIN 
17717 WILDRYE DR 
AUSTIN TX 78738-4054 

RANDY HECKMANN 
20310 HAMILTON POOL RD 
DRIPPING SPRINGS TX 78620-2821 

HENRY & NOVELLA HEFFINGTON 
6801 DESTINY HILLS DR 
AUSTIN TX 78738-7416 

NOVELLA HEFFINGTON 
6801 DESTINY HILLS DR 
AUSTIN TX 78738-7416 

JUDY HENDRICKS 
16618 DESTINY CV 
AUSTIN TX 78738-7400 

CHRIS HERRINGTON 
505 BARTON SPRINGS RD FL 
11 AUSTIN TX 78704-1245 

LAUREN ICE 
1044 CAMINO LA COSTA APT 2055 
AUSTIN TX 78752-3937 

JEANNA JAMES 
7114 DESTINY HILLS DR 
AUSTIN TX 78738-7414 

ROBERT N JOCIUS 
WEST CAVE ESTATES HOA 
10905 W CAVE BLVD 
DRIPPING SPRINGS TX 78620-5065 

DAN & LINDA JONES 
7107 DESTINY HILLS DR 
AUSTIN TX 78738-7419 

EUGENE LOWENTHAL & MARK KILGORE 
206 HIGH PLAINS DR 
DRIPPING SPRINGS TX 78620-2724 

JIM KOERNER & NOREEN KORNER 
7824 LYNCHBURG DR 
AUSTIN TX 78738-7649 

CHARLES & DORIS KRAFT 
9918 CRUMLEY RANCH RD 
AUSTIN TX 78738-6017 

DORIS KRAFT 
9918 CRUMLEY RANCH RD 
AUSTIN TX 78738-6017 

EUGENE LOWENTHAL 
9600 CRUMLEY RANCH RD 
AUSTIN TX 78738-6016 

LINDA LOWENTHAL 
9600 CRUMLEY RANCH RD 
AUSTIN TX 78738-6016 

ED & SANDY LUECKENHOFF 
17725 FLAGLER DR 
AUSTIN TX 78738-7628 

NOAH MONIKOFF 
7900 LYNCHBURG DR 
AUSTIN TX 78738-7650 

MR MEHRDAD MORABBI 
12004 FORTUNA CV 
AUSTIN TX 78738-5403 

HEATHER MORRISON 
17405 LAKESHORE DR 
DRIPPING SPRINGS TX 78620-3109 

MONICA MURPHY 
8400 BELLANCIA DR 
AUSTIN TX 78738-7660 

CHRISTY MUSE 
EXECUTIVE DIRECTOR, HILL COUNTRY ALLIANCE 
15315 W HIGHWAY 71 
BEE CAVE TX 78738-2806 

NELL PENRIDGE 
HAMILTON POOL RD SCENIC CORRIDOR COALITION 
15100 HAMILTON POOL RD 
AUSTIN TX 78738-7619 
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MIKE PERSONETT 
PO BOX 1088 
AUSTIN TX 78767-1088 

PAULA PRIOUR 
17120 HAMILTON POOL 
RD AUSTIN TX 78738-7101 

DAVID RAESZ 
10844 W CAVE LOOP 
DRIPPING SPRINGS TX 78620-5078 

DESI & LISA RHODEN 
7111 DESTINY HILLS DR 
AUSTIN TX 78738-7419 

D LAUREN ROSS 
GLENROSE ENGINEERING 
INC PO BOX 1948 
AUSTIN TX 78767-1948 

KATIE SCHATZLEIN 
17928 TURKEY TROT TRL 
DRIPPING SPRINGS TX 78620-5041 

RON SCHATZLEIN 
17928 TURKEY TROT TRL 
DRIPPING SPRINGS TX 78620-5041 

KAREN STEWART 
7016 DESTINY HILLS DR 
AUSTIN TX 78738-7413 

TIM VAN ACKEREN 
PO BOX 342648 
AUSTIN TX 78734-0045 

THOMAS W WEBER 
MANAGER, TRANSPORTATION AND NATURAL 
RESOURCES DEPT 
PO BOX 1748 
AUSTIN TX 78767-1748 

ARLIE & WHITNEY WHATLEY 
9809 MARTIN CV 
DRIPPING SPRINGS TX 78620-2818 

JON A WHITE 
TRAVIS COUNTY NTR 
PO BOX 1748 
AUSTIN TX 78767-1748 

CHARLES WILLIAMS 
16112 SPILLMAN RANCH 
LOOP AUSTIN TX 78738-6578 

HUGH WINKLER 
9510 MOR DR 
DRIPPING SPRINGS TX 78620-2860 

MATT WORRALL 
214 SETTLERS VALLEY DR 
PFLUGERVILLE TX 78660-4731 

TERI STREUSAND 
17837 FLAGLER DR 
AUSTIN TX 78738-7630 

HANK STRINGER 
15603 HAMILTON POOL 
RD AUSTIN TX 78738-7504 

DAVID TUCKFIELD 
12400 W HIGHWAY 71 STE 350-
150 BEE CAVE TX 78738-6517 

RON UBERTINI 
8401 BELLANCIA DR 
AUSTIN TX 78738-7660 

GARY & LESLIE URANO 
7716 LYNCHBURG DR 
AUSTIN TX 78738-7648 

TERRI & TIM VAN ACKEREN 
PO BOX 342648 
AUSTIN TX 78734-0045 
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EXHIBIT A 

 






















































