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April 20, 2015

TO: Persons on the attached mailing list.

RE: New Braunfels Utilities
TPDES Permit No. WQ0010232002

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request for
contested case hearing or reconsideration is received (see below), the TCEQ executive
director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A copy
of the complete application, draft permit and related documents, including public comments,
is available for review at the TCEQ Central office. A copy of the complete application, the
draft permit, and executive director’s preliminary decision are available for viewing and
copying at New Braunfels Utilities Main Office, 263 Main Plaza, Front Desk, New Braunfels,
Texas.

If you disagree with the executive director’s decision, and you believe you are an “affected
person” as defined below, you may request a contested case hearing. In addition, anyone
may request reconsideration of the executive director’s decision. A brief description of the
procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of your
request will be based on the information you provide.
The request must include the following;:

(1)  Your name, address, daytime telephone number, and, if possible, a fax number.

(2) Iftherequest is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,
the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) A statement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected person is
one who has a personal justiciable interest related to a legal right, duty, privilege, power, or
economic interest affected by the application. Your request must describe how and why you
would be adversely affected by the proposed facility or activity in a manner not common to
the general public. For example, to the extent your request is based on these concerns, you
should describe the likely impact on your health, safety, or uses of your property which may
be adversely affected by the proposed facility or activities. To demonstrate that you have a
personal justiciable interest, you must state, as specifically as you are able, your location and
the distance between your location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that were
raised during the comment period. The request cannot be based solely on issues raised in
comments that have been withdrawn. The enclosed Response to Comments will allow you to
determine the issues that were raised during the comment period and whether all comments
raising an issue have been withdrawn. The public comments filed for this application are
available for review and copying at the Chief Clerk’s office at the address below.

To facilitate the commission’s determination of the number and scope of issues to be referred
to hearing, you should: 1) specify any of the executive director’s responses to comments that
you dispute; and 2) the factual basis of the dispute. In addition, you should list, to the extent
possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must state
that you are requesting reconsideration of the executive director’s decision, and must explain
why you believe the decision should be reconsidered.

Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s decision
must be received by the Chief Clerk’s office no later than 30 calendar days after the date



of this letter. You may submit your request electronically at

http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive director’s
decision will be referred to the alternative dispute resolution director and set on the agenda
of one of the commission’s regularly scheduled meetings. Additional instructions explaining
these procedures will be sent to the attached mailing list when this meeting has been
scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures described in
this letter, please call the Public Education Program, toll free, at 1-800-687-4040.

Sincerely,

Bridget C. Bohac
Chief Clerk

BCB/ka

Enclosure
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MAILING LIST

New Braunfels Utilities
TPDES Permit No. WQ0010232002

FOR THE APPLICANT:

Gretchen Reuwer, Communications Manager

New Braunfels Utilities
263 Main Plaza
New Braunfels, Texas 78130

Ian Taylor, P.E., Chief Engineer of Water Services

New Braunfels Utilities
263 Main Plaza
New Braunfels, Texas 78130

James Machin, P.E., CPESC

TRC Engineers, Inc.

505 East Huntland Drive, Suite 250
Austin, Texas 78752

PROTESTANTS/INTERESTED PERSONS:

See attached list.

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Michael T. Parr II, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Rebecca Moore, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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PROPOSED MAJOR AMENDMENT — TPDES PERMIT NO. WQ0010232002

APPLICATION BY
NEW BRAUNFELS
UTILITIES FOR
TPDES PERMIT NO.
WQ0010232002

BEFORE THE
TEXAS
COMMISSION ON
ENVIRONMENTAL
QUALITY

w W W W W

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (the
commission or TCEQ) files this Response to Public Comment (response) on the
application by New Braunfels Utilities (Applicant) for a Major Amendment with
Renewal to Texas Pollutant Discharge Elimination System (TPDES) Permit, proposed
permit No. WQ0010232002, and on the ED’s preliminary decision on the application.
As required by Title 30 of the Texas Administrative Code (30 TAC) Section (8) 55.156,
before a permit is issued, the ED prepares a response to all timely, relevant and
material, or significant comments. The Office of the Chief Clerk received timely
comment letters from Brad Bechtol, Dennis Ezell, Harvey and Josephine Heideman,
Skylar Koepp, Joy Martinka, Scott Roots, and a concerned citizen identified only as
“Dimick.” This response addresses all timely public comments received, whether or not
withdrawn. If you need more information about this permit application or the
wastewater permitting process, please call the TCEQ Public Education Program at 1-
800-687-4040. General information about the TCEQ can also be found at our website
at http://www.tceq.texas.gov/.

BACKGROUND

The Applicant applied to the TCEQ for a Major Amendment to TPDES Permit, proposed
permit no. WQ0015283001. The Major Amendment would authorize the relocation of
the Gruene Road Water Reclamation and Wastewater Treatment Facility (Proposed
Facility), the relocation of Outfall 001, and an increase in the volume of discharge of
treated domestic wastewater from an annual average flow not to exceed 1.1 million
gallons per day (MGD) to an annual average flow not to exceed 4.9 MGD. The proposed
permit would include an Interim Il phase (2.5 MGD) and Final phase (4.9 MGD).
Currently the facility is operating in the Interim | phase (1.1 MGD).

Description of Facility

The existing facility is located approximately 700 feet southwest of the crossing of
Gruene Loop Road over the Guadalupe River, in Comal County, Texas 78131. The
Proposed Facility’s location would be on a 30 acre site located on the northeast corner of
the intersection of Highway 46 (Loop 337) and Gruene Road, approximately 1.8 miles
northwest of Interstate Highway 35 on Highway 46 in Comal County, Texas 78130.

The proposed facility will be an activated sludge process plant operated in the complete
mix mode. Treatment units in all phases include bar screens, an aerated grit chamber,
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aeration basins, clarifiers, aerobic sludge digester, sludge thickeners, sludge drying

beds, chlorine contact chamber, Ultraviolet Light (UV) system, and dechlorination
chamber. The proposed permit authorizes a registered transporter to haul sludge
generated at the facility to a TCEQ permitted landfill, Mesquite Creek Landfill, Permit
No. MSW-66B, in Comal and Guadalupe County, for disposal. The proposed permit also
authorizes the disposal of sludge at a TCEQ authorized land application site or co-
disposal landfill.

The discharge of treated domestic wastewater will enter directly into the Guadalupe
River below Canyon Dam in Segment No. 1812 of the Guadalupe River Basin. The
designated uses for Segment No. 1812 are exceptional aquatic life use, aquifer
protection, public water supply, and primary contact recreation. Segment No. 1812 does
not appear on the State’s inventory of impaired and threatened waters (the 2012 Clean
Water Act Section 303(d) list).

In accordance with 30 TAC 8§ 307.5 of the Texas Surface Water Quality Standards
(TSWQS) and the Procedures to Implement the TSWQS, June 2010 (June 2010 IPs),!
Antidegradation reviews of the receiving waters were performed. The Tier 1
Antidegradation review preliminarily determined that no impairment of existing water
guality uses would result from this permitting action, as the TCEQ expects the proposed
permit to maintain the numerical and narrative criteria protecting the existing uses.
Because the Tier 1 review preliminarily determined that the stream reach assessed
contained water bodies with an exceptional aquatic life use, the TCEQ performed a Tier
2 Antidegradation review. The Tier 2 review preliminarily determined that no
significant degradation of water quality is expected in the Guadalupe River below
Canyon Dam (Segment No. 1812), because the TCEQ expects the proposed permit to
protect and maintain the existing uses. This determination is preliminary and subject to
additional review and revisions if the TCEQ receives new information.

Procedural Background
The TCEQ received the application for a new TPDES permit on March 26, 2014, and
declared it Administratively Complete on April 22, 2014. The Applicant published the
Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) in Comal County,
Texas in English on May 11, 2014 in the New Braunfels Herald-Zeiting, and in Spanish
on May 26, 2014 in La Voz. The ED completed the technical review of the application on
October 21, 2014, and prepared the proposed permit, which if approved, would establish
the conditions under which the facility must operate. The Applicant published the
Notice of Application and Preliminary Decision for a Water Quality Permit (NAPD) in
Comal County, Texas in English on January 11, 2015 in the New Braunfels Herald-
Zeiting and in Spanish on January 7, 2015 in La Prensa De San Antonio. The public
comment period closed on February 10, 2015. Because this application was
administratively complete on or after September 1, 1999, it is subject to procedural
requirements adopted pursuant to House Bill 801, 76th Legislature, 1999.

Access to Rules, Laws and Records
All administrative rules: Secretary of State Website: www.sos.state.tx.us

1 “Procedures to Implement the Texas Surface Water Quality Standards,” June 2010.
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TCEQ rules: Title 30 of the Texas Administrative Code: www.sos.state.tx.us/tac/
(select TAC Viewer on the right, then Title 30 Environmental Quality)

Texas statutes: http://www.statutes.legis.state.tx.us/

TCEQ website:_http://www.tceq.texas.gov/ (for downloadable rules in
WordPerfect or Adobe PDF formats, select “Rules,” then “Current TCEQ Rules,”
then “Download TCEQ Rules™)

Federal rules: Title 40 of the Code of Federal Regulations (C.F.R.):
www.epa.gov/epahome/ cfr40.htm

Federal environmental laws: www.epa.gov/epahome/laws.htm

Environmental or Citizen Complaints may be filed online at:
http://www.tceq.state.tx.us/enforcement/complaints/index.html.

Or by sending an email to the following address: cmplaint@TCEQ.state.tx.us.

Commission records for the proposed facility are available for viewing and copying at
TCEQ’s main office in Austin, located at 12100 Park 35 Circle, Building E, Room 103
(Central Records, for existing or past permits), or Building F, 1st Floor (Office of Chief
Clerk, for the current application until final action is taken). The permit application,
proposed permit, technical summary, and the ED’s preliminary decision have been
available for viewing and copying at the New Braunfels Utilities Main Office, located at
263 Main Plaza, Front Desk, New Braunfels, Texas 78130.

The ED has determined that the proposed permit, if issued, meets all statutory and
regulatory requirements and is protective of the environment, water quality, and human
health. However, if you would like to file a complaint about the facility concerning its
compliance with provisions of its permit or with TCEQ rules, you may contact the
Agency at 1-888-777-3186 or you may contact the TCEQ Region 13 Office at (210) 767-
3500 to address potential permit violations. If an inspection by the Regional office finds
that the facility is out of compliance, the facility may be subject to enforcement actions.

COMMENTS and RESPONSES
COMMENT 1
Brad Bechtol, Scott Roots, Skylar Koepp, and Harvey and Josephine Heideman
(Commenters) all commented that they live on the Guadalupe River (River) and engage
in recreational activities in, on, and adjacent to the River on their properties and enjoy
the beauty and aesthetic value of the River and its aquatic life. The Commenters all
expressed concern with the proposed facility, and the proposed discharge’s effect on the
use and enjoyment of their properties.

Similarly, Dennis Ezell commented that the average wind direction in New Braunfels is

from the south 26% of the time, from the southeast 13% of the time, from the north 13%
of the time, and from the northeast 11% of the time. Mr. Ezell comments that he and his
family are concerned about the effect on air quality from the proposed facility’s location.

Likewise, a concerned citizen identified only as “Dimick,” commented that because the
existing facility “stinks,” the Applicant ought to move the Proposed Facility further
away, rather than closer.
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RESPONSE 1

The TCEQ rules, found at 30 TAC § 101.4, prohibit Applicants from creating or
maintaining a condition of nuisance at a site that interferes with a landowner’s use and
enjoyment of their property.

Similarly, nothing in the proposed permit limits the ability of nearby landowners to use
common law remedies for trespass, nuisance, or other causes of action in response to
activities that may or do result in injury or adverse effects on human health or welfare,
animal life, vegetation, or property. Nor does the proposed permit limit the ability of a
nearby landowner to seek relief from a court in response to activities that may or do
interfere with the normal use and enjoyment of their property or animal life. If the
Applicant’s activities create any nuisance conditions, the TCEQ may be contacted to
investigate whether a permit violation has occurred. Potential permit violations may be
reported to the TCEQ Region 13 Office in San Antonio at (210) 490-3096, or by filing
citizen complaints online at the following website:

http://www.tceq.state.tx.us/enforcement/complaints/index.html.

If the site currently or in the future causes problems with odor or other issues that need
addressing, please contact the TCEQ by calling the 24-hour statewide toll-free
Environmental Complaints Hotline at 1-888-777-3186. Concerned citizens may also
reach the TCEQ via email about complaints at cmplaint@tceq.texas.gov. The TCEQ
investigates all complaints received.

Additionally, the TCEQ rules require domestic wastewater treatment facilities to meet
buffer zone requirements for the abatement and control of nuisances according to 30
TAC § 309.13(e) prior to construction of a new wastewater facility. These rules provide
three options for applicants to satisfy the nuisance abatement and control requirement.
(1) Wastewater treatment plant units may not be located closer than 150 feet to the
nearest property. (2) The applicant must submit a nuisance-odor prevention request for
approval by the ED. (3) The Applicant must submit sufficient evidence of legal
restrictions prohibiting residential structures within the part of the buffer zone not
owned by the Applicant. Sufficient evidence of legal restriction may take the form of a
suitable restrictive easement, right-of-way, covenant, deed restriction, deed recorded, or
a private agreement provided as a certified copy of the original document. The Applicant
must submit the request prior to construction, with a permit application to be reviewed
and processed during the permitting process, or for ED approval after the permitting
process is completed. In other words, an Applicant can meet the buffer zones
requirements by ownership of the buffer zone area, or by restrictive easement from the
adjacent property owners for any part of the buffer zone not owned by the Applicant.

To comply with 30 TAC § 309.13(e)(3), and as a measure to abate and control nuisance
odors, the proposed permit includes Other Requirement No. 5 that requires the
Applicant to obtain legal restrictions prohibiting residential structures within the
portions of the buffer zone not owned by the Applicant to the north, south and west of
the proposed facility.

In addition, the proposed wastewater treatment will be an aerobic biological process.
Aerobic biological processes use oxygen from the air to reduce the organic content of the
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wastewater through biological action. Oxygen turns sulfide compounds (the most
common odor-causing compounds) into odorless sulfates, just as wastewater without
DO can produce offensive odors. The proposed permit requires that the effluent contain
a minimum of 4.0 mg/L of DO in all three phases of the proposed permit.

Again, if the facility has problems with odor and noise or other issues, contact the TCEQ
at 1-888-777-3186 or (210) 490-3096 for the TCEQ Region 13 Office.

With respect to air quality, the Texas Clean Air Act provides that certain facilities are
exempt from the requirements of an air quality permit if, upon review, the facility will
not release a significant amount of air contaminants to the atmosphere, protecting
human health and the environment. These facilities are permitted by rule under the
Texas Clean Air Act and TCEQ air rules,?2 meaning that a separate air permit is not
required so long as certain rules are followed and certain conditions apply to the
situation. Pursuant to Texas Health and Safety Code, and the Texas Clean Air Act §
382.057, the activities listed in 30 TAC § 106.532 have been reviewed and determined
not to make a significant contribution of air contaminants to the atmosphere. The
activities and processes of domestic wastewater treatment facilities are permitted by
rule,3 and those facilities performing only the wastewater treatment functions listed in
30 TAC §106.532(1) are exempted and permitted by rule. The proposed facility intends
to treat wastewater by Activated Sludge Treatment, which is permitted by rule under 30
TAC §106.532(1)(L).

COMMENT 2

Brad Bechtol, Scott Roots, Skylar Koepp, and Harvey and Josephine Heideman
(Commenters) all expressed concern with the proposed discharge’s effect on the use and
enjoyment of their properties, and its effect on water quality in the River, and the
resulting effect on recreating in the River.

The Commenters alluded to the River currently suffering from algal blooms due to
excess nutrients, and that when algae grow excessively, it is unpleasant for swimming,
wading, or boating, and sometimes swimming is impossible because of the algae
growth. The Commenters expressed the belief that if approved, the proposed permit
would make algae growth worse and further harm their recreational use and enjoyment
of the River.

Harvey Heideman commented that because of the proposed permit, the entire River
would be full of green moss during dry years and unusable for people, and will be unfit
for human use from Loop 337 to the Comal River.

RESPONSE 2

When reviewing an application for a domestic wastewater discharge permit, TCEQ staff
considers the public health concerns of property owners, as well as those of the public.
Likewise, the Commission takes the concerns and comments expressed by property
owners and members of the general public relating to water quality and protecting the
State’s rivers and lakes into consideration in deciding whether to issue a wastewater
discharge permit.

2 Texas Health & Safety Code § 382.057, and 30 TAC § 106.532.
330 TAC §106.531.
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The proposed permit includes requirements for the proposed facility to ensure the
protection of human health, aquatic life, water quality, and the environment.

The proposed permit also includes definitions and standard permit conditions,
monitoring and reporting requirements, operational requirements, and sludge
provisions that are all meant to ensure the protection of water quality and human
health.

Chapter 26 of the Texas Water Code and the TCEQ water quality rules are geared
towards the protection of public health, aquatic life and the environment. Accordingly,
the stated policy of both the Texas Water Code and the TCEQ water quality rules is:

“to maintain the quality of water in the state consistent with the public health and
enjoyment, the propagation and protection of terrestrial and aquatic life, and the
operation of existing industries, taking into consideration the economic
development of the state; to encourage and promote the development and use of
regional and area-wide waste collection, treatment, and disposal systems to serve
the waste disposal needs of the citizens of the state; and to require the use of all
reasonable methods to implement this policy.4”

Therefore, discharges of treated wastewater into water in the state from facilities
regulated under the TPDES program are required to meet the requirements of the Texas
Surface Water Quality Standards (TSWQS).

The TSWQS is one of the primary mechanisms for the TCEQ to protect surface water
guality, groundwater, human health, aquatic life, the environment, and the designated
uses of receiving waters. The TSWQS include specific numeric and narrative water
quality criteria applicable to the waters receiving the discharge of treated wastewater. As
specified in the TSWQS, permits issued by the TCEQ must maintain water in the state to
preclude adverse toxic effects on human health resulting from contact recreation,
consumption of aquatic organisms, consumption of drinking water, or any combination
of the three. In addition, permits must preclude adverse toxic effects on aquatic life,
terrestrial life, livestock, and domestic animals resulting from contact, consumption of
aquatic organisms, consumption of water, or any combination of the three. Likewise,
waters in the state with a sustainable fishery and which have been designated as public
water supply, such as Guadalupe River, must not exceed applicable human health toxic
criteria.

The goal of the TCEQ’s TPDES permitting program is to design permits that meet the
TSWQS. As aresult, TCEQ staff review wastewater discharge applications to ensure that
effluent limits in permits comply with TCEQ rules.

The proposed permit was developed in accordance with the TSWQS to be protective,
provided the Applicant operates and maintains the proposed facility according to TCEQ
rules and the proposed permit’s requirements. The methodology outlined in the June
2010 IPs is designed to ensure compliance with the TSWQS (30 TAC Chapter 307).
Specifically, the methodology is designed to ensure that no source will be allowed to
discharge any wastewater that: (1) results in instream aquatic toxicity; (2) causes a

4 Texas Water Code § 26.003 and 30 TAC § 307.1.
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violation of an applicable narrative or numerical state water quality standard; (3) results
in the endangerment of a drinking water supply; or (4) results in aquatic
bioaccumulation that threatens human health.

As part of the application process, TCEQ staff must determine the uses of the receiving
waters and set effluent limits that are protective of those uses, including aquatic life and
contact recreation.

In order to achieve the goal of maintaining a level of water quality sufficient to protect
existing water body uses, the proposed permit contains several water quality specific
parameter requirements that limit the potential impact of the discharge on the receiving
waters.

In accordance with 30 TAC § 307.5 of the TSWQS and the June 2010 IPs, an
Antidegradation review of the receiving waters was performed. The Tier 1
Antidegradation review preliminarily determined that no impairment of existing water
quality uses would result from this permitting action, as the TCEQ expects the proposed
permit to maintain the numerical and narrative criteria protecting the existing uses.
Because the Tier 1 review preliminarily determined that the stream reach assessed
contained water bodies with an exceptional aquatic life use, the TCEQ performed a Tier
2 Antidegradation review. The Tier 2 review preliminarily determined that no
significant degradation of water quality is expected in the Guadalupe River Below
Canyon Dam (Segment No. 1812), identified as having exceptional aquatic life use,
because the TCEQ expects the proposed permit to protect and maintain the existing
uses. If the TCEQ receives new information, it may reexamine and modify the
preliminary determination.

TCEQ staff evaluated this application and incorporated pertinent site-specific factors in
an effort to reduce uncertainty and bolster confidence in the results of the analysis. This
review preliminarily determined that existing water quality standards and uses will be
maintained by this permitting action. The existing water quality uses for Guadalupe
River include aquifer protection, exceptional aquatic life use, public water supply and
contact recreation. Likewise, the effluent limitations in the proposed permit were
developed to maintain and protect those existing in-stream uses.

Effluent limitations in the proposed permit for the conventional effluent parameters
(i.e., five-day Carbonaceous Biochemical Oxygen Demand (BODs), Total Suspended
Solids (TSS), Ammonia Nitrogen (NHz-N), and minimum effluent Dissolved Oxygen
(DO) are based on stream standards and waste load allocations for water quality limited
streams as established in the TSWQS and the State of Texas Water Quality Management
Plan (WQMP). The proposed permit’s effluent limits were reviewed for consistency with
the State of Texas WQMP. Additionally, the effluent limitations for some of the major
constituents have been evaluated using a mathematical model of the receiving waters.

DO modeling analyses are performed in order to evaluate whether the effluent limits in
a discharge permit are predicted to be adequate to ensure that DO concentrations in the
water bodies along a discharge route will be maintained above the criteria established by
the Standards Implementation Team for those water bodies. DO concentrations in a
water body are critical for protection of aquatic life.
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In order to evaluate the potential DO impact of the proposed discharge under the most
conservative conditions, the ED’s staff incorporates what are known as critical
conditions into DO modeling analyses. The DO modeling analyses were performed
under critical conditions, which are representative of hot and dry summertime
conditions with critical low-flow when DO levels would typically be at their lowest, or
when discharge conditions are typically the most restrictive for DO.

While the existing effluent limits (5.0 mg/L CBODs, 3.0 mg/L NHs-N and 4.0 mg/L
DO), at a flow of 1.1 MGD, were predicted to maintain the DO criterion, a new DO
analysis, using the QUAL-TX model, was performed on the discharge at the new
proposed outfall location. Based on the model results, at the flow rates proposed by the
Applicant (1.1 MGD, 2.5 MGD and 4.9 MGD), the proposed effluent limits for the new
outfall location are predicted to maintain the DO criterion of the Guadalupe River Below
Canyon Dam (6.0 mg/L DO) in all three flow-phases.

In addition, TCEQ staff performed a site visit to determine the efficacy of the current
treatment levels. Because of concerns for potential proliferation of algae in the receiving
waters due to the influence of the proposed discharge, TCEQ staff performed screening
procedures in accordance with the TSWQS and the June 2010 IPs indicating that the
proposed permit required nutrient limits. Based on this information, TCEQ staff
recommended a Total Phosphorus limit of 1.0 mg/L for the proposed permit for the
Interim Il Phase’s flow of 2.5 MGD, and a limit of 0.5 mg/L during the Final Phase’s
flow of 4.9 MGD. Phosphorus is a key nutrient necessary for algae growth and is often in
limited supply in freshwater systems. Restricting the amount of phosphorus in the
treated wastewater significantly reduces the likelihood of the discharge stimulating
excessive growth of algae or other aquatic vegetation.

The model results indicated that limits at the new proposed outfall location in all three
flow-phases should be as follows. During the Interim I phase, limits of 5.0 mg/L CBODs,
15.0 mg/L TSS, and 3.0 mg/L NHzs-N are required for discharging. During the Interim 11
phase, limits of 10.0 mg/L CBODs, 15.0 mg/L TSS, 3.0 mg/L NH3z-N, and 1.0 mg/I Total
Phosphorus (P) are required for a discharging. During the Final phase, limits of 10.0
mg/L CBODs, 15.0 mg/L TSS, 3.0 mg/L NH3z-N, and 0.5 mg/L P are required for
discharging.

With respect to recreating in the river, the proposed permit includes a disinfection limit
of 126 colony-forming units or most probable number of E. coli per 100 ml and a pH
limit to ensure that the proposed facility meets water quality standards for the
protection of surface water quality, groundwater, and human health according to TCEQ
rules and policies.

During Interim Phase I, the pH must not be less than 6.0 standard units nor greater
than 9.0 standard units and must be monitored once per week by grab sample. There
discharge must not contain floating solids or visible foam in more than trace amounts
and no visible oil. Additionally, the effluent must contain a chlorine residual of at least
1.0 mg/L after a detention time of at least 20 minutes (based on peak flow) and must be
monitored daily by grab sample. The Applicant must dechlorinate the effluent to less
than 0.1 mg/L chlorine residual and must monitor chlorine residuals daily by grab
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sample after the dechlorination process. Substitution of an equivalent method of
disinfection requires prior ED approval.

During Interim Phase Il and the Final Phase, the pH must not be less than 6.0 standard
units nor greater than 9.0 standard units and must be monitored once per week by grab
sample. There discharge must not contain floating solids or visible foam in more than
trace amounts and no visible oil. However, the Applicant must utilize an Ultraviolet
Light or UV system for disinfection purposes, and substitution of an equivalent method
of disinfection requires prior ED approval.

COMMENT 3

Skylar Koepp, Brad Bechtol, Scott Roots, and Harvey and Josephine Heideman all
commented that they are concerned about the Proposed Permit’s effect on water quality
because the proposed outfall will be located closer to New Braunfels’ drinking water
intake system.

RESPONSE 3

All of the proposed effluent sets are consistent with 30 TAC 8 309.3(c), the “Statewide
Lake Rule,” which applies to discharges within five (5) miles upstream of a lake or
reservoir that may be used as source for public drinking water supply (measured from
the normal conservation pool elevation). The Statewide Lake Rule requires minimum
effluent limits of 10.0 mg/L BODs, 15.0 mg/L TSS, and 4.0 mg/L minimum effluent DO.

COMMENT 4
Skylar Koepp commented about concerns over water quality as it relates to accidental
chemical spills.

RESPONSE 4

The only step in the treatment process that uses chemicals is the chlorination process in
the disinfection stage. The design of the chlorination system must adhere to the
chemical disinfection and safety criteria found in 30 TAC Chapter 217, Subchapter K,
which requires ED approval.

In addition, TPDES permits not only include effluent limitations, but operational
standards and safeguards intended to minimize the occurrence of operational mishaps.
For instance, the proposed facility, which is a Category B facility, must be operated by a
chief operator or an operator holding a Category B license or higher. Therefore, a
licensed chief operator or an operator holding the required level of license or higher
must operate the proposed facility a minimum of five days per week. Likewise, the
licensed chief operator or operator holding the required level of license or higher must
be available by telephone or pager seven days per week. Where shift operation of the
wastewater treatment facility is necessary, each shift that does not have the on-site
supervision of the licensed chief operator must be supervised by an operator in charge
who is licensed not less than one level below the category for the facility.

However, spills are not expected to occur at the proposed facility if it is maintained and
operated in accordance with TCEQ rules and the provisions in the proposed permit.
Any spills occurring at the facility, would be a violation of Permit Condition 2(g), an
unauthorized discharge for which an enforcement action can be brought by the TCEQ
against the Applicant. Permit Condition 2(g) prohibits unauthorized discharge of
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wastewater or any other waste. An unauthorized discharge is considered to be any
discharge of wastewater into or adjacent to water in the state at any location not
permitted as an outfall.

With respect to the operation of the proposed facility, as mentioned above, the proposed
permit has operational safeguards intended to minimize the occurrence of operational
mishaps. General Requirement No. 2(d) requires the Applicant to “take all reasonable
steps to minimize or prevent any discharge or sludge use or disposal or other permit
violation that has a reasonable likelihood of adversely affecting human health or the
environment.” Operational Requirement No. 1 requires the Applicant to ensure that the
proposed facility and all its systems of collection, treatment, and disposal are properly
operated and maintained at all times. Operational Requirement No. 4 makes the
Applicant “responsible for installing, prior to plant start-up, and subsequently
maintaining, adequate safeguards to prevent the discharge of untreated or inadequately
treated wastes during electrical power failures by means of alternate power sources,
standby generators, and/or retention of inadequately treated wastewater.” Operational
Requirement No. 8(b) requires “the plans and specifications for domestic sewage
collection and treatment works associated with [this facility] must be approved by the
Commission and failure to secure approval before commencing construction of such
works or making a discharge is a violation of this permit and each day is an additional
violation until approval has been secured.” Likewise, the proposed facility must be
designed in accordance with 30 TAC Chapter 217 (Design Criteria for Domestic
Wastewater Systems). For example, 30 TAC § 217.16 requires that a facility’s operations
and maintenance manual must include “emergency operation plans for power outages,
flooding, and other site specific emergency situations that may develop.”

COMMENT5

Brad Bechtol, Scott Roots, Skylar Koepp, Joy Martinka, and Harvey and Josephine
Heideman (Commenters) all commented that the proposed permit will violate the Anti-
degradation standards of the TSWQS. Because Segment No0.1812 was identified as
having exceptional aquatic life use; exceptional aquatic life use is water exceeding
fishable/swimmable quality; and waters exceeding fishable/swimmable quality are
subject to the Tier 2 Anti-degradation standards, the Commenters cite a violation of the
TSWQS (30 TAC § 307.5 (c)(2)(D)). The Antidegradation implementation procedures of
the TSWQS state that “[w]hen degradation of waters exceeding fishable/swimmable
guality is Anticipated, a statement that the Antidegradation policy is pertinent to the
permit action must be included in the public notice for the permit application or
amendment. If no degradation is Anticipated, the public notice must so state.”> The
Commenters take issue with the statement from the NAPD that the Tier 2
Antidegradation review preliminarily determined that no significant degradation of water
quality is expected in the Guadalupe River Below Canyon Dam. The Commenters point out
that the TSWQS do not distinguish “degradation” from “significant degradation.”
Because the TSWQS direct that, certain public notice requirements are required
whenever the TCEQ anticipates any (emphasis added) degradation, and therefore
requiring a determination of whether the lowering of water quality “is necessary for

5 30 TAC § 307.5(c)(2)(D)
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important economic or social development,”® the Commenters believe that the Tier 2
Antidegradation Review performed on the proposed permit does not comply with the
TSWQS.

RESPONSE 5

According to the TCEQ’s Tier 2 antidegradation policy, activities in waters that exceed
fishable/swimmable quality that are subject to regulation cannot cause degradation of
water quality unless it can be shown to the Commission’s satisfaction that the lower
water quality is necessary for important economic or social development.” This means
that if the Tier 2 antidegradation review determines that activities subject to regulation
in waters exceeding fishable/swimmable quality will result in degradation of water
guality, the TSWQS prohibit those activities unless demonstrated to the satisfaction of
the Commission that the degradation is necessary for important economic or social
development. The Tier 2 Anti-degradation standard of the TSWQS, detailed in 30 TAC §
307.5(b)(2), specifies that “Degradation is defined as a lowering of water quality by
more than a de minimis extent, but not to the extent that an existing use is impaired.”8

A full and complete Tier 2 Antidegradation review of the proposed discharge was
performed for the Guadalupe River Below Canyon Dam in Segment No. 1812 of the
Guadalupe River Basin. The review considered existing uses of this water body and
background water quality. While the NAPD stated, “no significant degradation is
expected,” the Tier 2 Antidegradation review preliminarily determined that that water
guality would not be lowered by more than a de minimis extent, and that existing uses
would be maintained and protected. Because the Tier 2 Antidegradation review
preliminarily determined that water quality would not be lowered by more than a de
minimis extent; degradation is defined as a lowering of water quality by more than a de
minimis extent, no degradation of water quality is expected. Because no degradation of
water quality is expected, a determination by the Commission of whether the lowering of
water quality is necessary for important economic or social development is not
necessary for the ED to issue the proposed permit.

Finally, because degradation of waters exceeding fishable/swimmable quality is not
anticipated, the NAPD’s statement that no significant degradation is anticipated does
not conflict with the TSWQS, detailed in 30 TAC 8§ 307.5 (c)(2)(D).

COMMENT 6

Brad Bechtol, Scott Roots, Skylar Koepp, Joy Martinka, and Harvey and Josephine
Heideman all commented that the Applicant has not demonstrated that the substantial
increase in the volume of flow authorized by the proposed permit is warranted.

RESPONSE 6

The evaluation of need is not addressed in either the Texas Water Code or the TCEQ’s
rules. The application for a domestic wastewater discharge permit requires applicants
to justify the flow needed by the facility.

630 TAC § 307.5(b)(2).
7Tex. Admin. Code § 307.5 (b)(2) (2013).
830 TAC § 307.5 (b)(2).
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The instructions for completing an application for a municipal wastewater treatment
plant (WWTP) state that “[t]he Commission is charged with the responsibility of
determining the need for a permit.” The instructions go on to instruct the applicant to
provide information regarding the start date, projected size, and projected growth rate
of the development.

The legislature authorized the TCEQ to consider need and regional treatment options
when issuing, amending, or renewing a permit to discharge waste by enacting Texas
Water Code § 26.0282 “Consideration of Need and Regional Treatment Options” which
provides:

... the commission may deny or alter the terms and conditions of the proposed permit,
amendment, or renewal based on consideration of need, including the expected volume
and quality of the influent and the availability of existing or proposed areawide or
regional waste collection, treatment, and disposal systems not designated as such by
commission order pursuant to provisions of this subchapter.®

As indicated by the title, this section only applies to need as it relates to regionalization.
It does not apply to the “need” for a particular development. Likewise, there is nothing
in the application or the instructions that require the Applicant to evaluate the
underlying “need” for the development, nor does the Permit Writer evaluate the need for
the underlying development.

Applicants for domestic wastewater permits must provide the ED with a variety of
information; however, they are not required to provide information regarding the need
for the underlying development or an analysis of other treatment or disposal options in
the context of wastewater permitting. Such information is extraneous and irrelevant to
the ED’s approval or disapproval of an application for a TPDES permit.

The permit application was evaluated as an application to authorize the discharge of
treated wastewater into water in the State. Accordingly, the quality of the effluent and
the method of achieving that quality should be such that they are in accordance with the
Federal Clean Water Act, the Texas Health and Safety Code, the Texas Water Code and
the TCEQ rules.

The TCEQ’s responsibility is to act on TPDES permit applications. In the permit
application, the Applicant is required to justify the proposed flows by indicating the
projected population to be served by the proposed WWTP.

Publicly Owned Treatment Works (POTWSs), such as the Proposed Facility, operate best
when the flow is near the design flow. It is common for POTWs to request several
phases in their TPDES permits to allow the POTW to be expanded as the city’s need
increases.

The ED has determined that there is sufficient need for the Proposed Facility. However,
if the Applicant becomes aware that it failed to submit any relevant facts in a permit
application, or submitted incorrect information in an application or in any report to the
ED, it must promptly submit such facts or information.

9 TEX. WATER CODE ANN § 26.0282 (West 2010).
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In the same way, the proposed permit, if issued, is granted on the basis of the
information supplied and representations made by the Applicant during action on an
application, and relying upon the accuracy and completeness of that information and
those representations. After notice and opportunity for a hearing, the proposed permit
may be modified, suspended, or revoked, in whole or in part, in accordance with 30 TAC
Chapter 305, Subchapter D, during its term for good cause. Good cause includes, but is
not limited to, obtaining the proposed permit by misrepresentation or failure to disclose
fully all relevant facts; or a change in any condition that requires either a temporary or
permanent reduction or elimination of the authorized discharge.

COMMENT 7

Joy Martinka commented that the existing facility is subject to flooding and the location
of the Proposed Facility does not appear to be at any higher elevation. Dennis Ezell
commented that instead of constructing the Proposed Facility, the TCEQ ought to force
the Applicant to elevate and update the existing facility to the Federal Emergency
Management Agency’s (FEMA) elevation requirements and that of modern building
technology.

Skylar Koepp, Brad Bechtol, Scott Roots, and Harvey and Josephine Heideman all
commented that the location of the Proposed Facility is unsuitable for a wastewater
treatment plant and outfall.

Dennis Ezell, in discussing other options for the location of the Proposed Facility, asked
whether wastewater treatment plants (WWTPs) could be built over the Edwards
Aquifer.

Ms. Martinka further commented that the location of the Proposed Facility was zoned
for commercial or tourist use in 1993. Ms. Martinka questions when and if the zoning
designation changed.

RESPONSE 7

The scope of the TCEQ’s jurisdiction in a TPDES application is limited to the issues set
out by statute. As a result, the TCEQ does not have jurisdiction under the Texas Water
Code or its regulations to address or consider flooding in the context of a wastewater
discharge permit. The permitting process is limited to controlling the discharge of
pollutants into water in the state and protecting the water quality of the state’s rivers,
lakes and coastal waters. However, to the extent that an issue related to flooding also
involves water quality, the Applicant is required to comply with all the numeric and
narrative effluent limitations and other conditions in the proposed permit at all times,
including during flooding or erosion conditions. Likewise, the proposed permit includes
effluent limits and other requirements that the Applicant must meet even during rainfall
events and periods of flooding. According to the application, the proposed facility is
located above the 100-year flood plain. For additional protection, the proposed permit
includes Other Requirement No. 6, which requires the Applicant to provide protection
for the Proposed Facility from a 100-year flood.

For any additional flooding concerns, Ms. Martinka or Mr. Ezell may wish to contact the
Floodplain Administrator in their area. The TCEQ Resource Protection Team can
provide assistance in identifying and contacting the local floodplain administrator, by
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calling (512)239-4691. Additionally, FEMA has programs designed to mitigate damage
caused by flooding.

Texas Water Code 8§ 26.027, authorizes the TCEQ to issue permits for discharges into
water in the state, however, TCEQ’s permitting authority does not include the authority
to mandate the manner of treatment and discharge of the effluent. Instead, the TCEQ
may only evaluate applications for WWTPs based on the information provided in the
application.

The ED evaluates the proposed wastewater treatment technology and the effect(s) of the
treated wastewater on the uses of the receiving stream starting at the point of discharge,
and must provide the appropriate effluent limitations to protect these uses. The ED can
recommend issuance or denial of an application based on whether the application
complies with the Texas Water Code and TCEQ regulations, but as mentioned above, the
ED does not have the authority to mandate a different discharge route or location.

Concerning the suitability of the location of the proposed facility, one of the stated
purposes in the TCEQ rules on Domestic Wastewater Effluent Limitations and Plant
Siting (Chapter 309), is selection of a site that minimizes possible contamination of
ground and surface waters. 10 30 TAC § 309.10(b) conditions the “issuance of a permit
and/or approval of construction plans and specifications for new domestic wastewater
treatment facilities or the substantial change of an existing unit on selection of a site
that minimizes possible contamination of ground and surface waters.”!1

The TCEQ rules regarding unsuitable site characteristics for Domestic WWTPs, specify
that “[a WWTP] unit may not be located in the 100-year flood plain unless the plant unit
is protected from inundation and damage that may occur during that flood event.12 A
wastewater treatment plant unit may not be located in wetlands, and [a] wastewater
treatment plant unit may not be located closer than 500 feet from a public water well
nor 250 feet from a private water well.”13 TCEQ rules protect private and public water
wells by requiring that a WWTP unit must be located a minimum horizontal distance of
150 feet from a private water well; or 500 feet from a public water well site, spring, or
other similar sources of public drinking water.14 A wet well or pump station at a
wastewater treatment facility must be located a minimum horizontal distance of 300
feet from a public water well site, spring, or other similar sources of public drinking
water.15

The TCEQ rules related to domestic WWTPs also prohibit a WWTP surface
impoundment to be located in areas overlying the recharge zones of major or minor
aquifers in all but two specific set of circumstances. First, the aquifer must be
“separated from the base of the containment structure by a minimum of three feet of
material with a hydraulic conductivity toward the aquifer not greater than 10[sup]-
7[/sup] cm/sec or a thicker interval of more permeable material which provides

10 30 TAC § 309.10(b).
1130 TAC § 309.10(b).

12 30 TAC § 309.13(a).

13 30 TAC §§ 309.13(b) and(c).

14 30 TAC §§ 309.13(c)(1) and(2).
15 30 TAC § 309.13(c)(4).

Executive Director’s Response to Public Comment, TPDES Permit No. WQ0010232002 Page 14





equivalent or greater retardation of pollutant migration.® The second set of
circumstances is when a “synthetic membrane liner [is] substituted with a minimum of
30 mils thickness and an underground leak detection system with appropriate sampling
points.”17

Likewise, the Edwards Aquifer rules prohibit new municipal and industrial wastewater
discharges into or adjacent to water in the state that would create additional pollutant
loading, if the discharges are over the Recharge Zone of the Edwards Aquifer.18

Additionally, the Edwards Aquifer rules at 30 TAC § 213.6(c) prescribe minimum
effluent limits for new or increased municipal wastewater discharges. For discharges
located more than five miles but within ten miles upstream from the Edwards Aquifer
Recharge Zone, the minimum effluent limits are: 10.0 mg/L CBODs, 15.0 mg/L TSS, 3.0
mg/L NHz-N, and 4.0 mg/L minimum DO (all based on a 30-day average). For
wastewater discharges within zero to five miles upstream from the Recharge Zone, the
minimum effluent limits are: 5.0 mg/L CBODs, 5.0 mg/L TSS, 2.0 mg/L NH3-N, and 1.0
mg/L phosphorus (Total P) (all based on a 30-day average). According to the Edwards
Aquifer mapping information available to TCEQ staff, the existing facility is located at
the break between Recharge zone and Transition zone. The Proposed Facility will be
located 1.1 miles downstream in the transition zone. Because the location of the
proposed outfall is in the Edwards Aquifer Transition zone, there are not any specific
effluent limitations. However, the effluent limits in the proposed permit are at least as
stringent as those required for a discharge located within zero to five miles upstream
from the Recharge Zone.

The effluent limits in the proposed permit are consistent with the effluent limits
required for aquifer protection in 30 TAC 8307.7 (relating to aquifer protection). As
provided in the Texas Groundwater Protection Strategy (February 2003) “for the
recharge zone of the Edwards Aquifer, the state has developed water quality protection
measures that specify groundwater recharge as a designated use in the state’s surface
water quality standards.”

The proposed permit contains requirements intended to be protective of water quality in
the surface water streams that will receive the proposed discharge. Should there be any
interaction between surface and groundwater, the required quality of the discharge is
expected to be protective of groundwater quality.

Concerning any local zoning regulations, the scope of review in the TPDES permitting
process does not include a review of the Applicant’s responsibilities related to local
zoning regulations of the City of New Braunfels. The information submitted by the
Applicant formed the basis of the proposed permit’s review, which focused on
compliance with TCEQ rules and regulations. The TCEQ is not the appropriate entity to
enforce the authority of the City of New Braunfels.

16 30 TAC § 309.13(d).
17 30 TAC § 309.13(d).
18 30 TAC § 213.8(a)(6).
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COMMENT 8

Joy Martinka commented that she takes issue with the timing of the NAPD. Ms.
Martinka further commented that obtaining information related to the application was
increasingly difficult. Ms. Martinka commented that neither the Applicant’s nor the
TCEQ’s website gave access to the application itself, and the only way to view the
application was to by the Applicant’s offices during regular business hours and read the
very thick document. Ms. Martinka explained this practice is not convenient for anyone
and that in this digital age, the entire application can and should be posted online so
that those affected can inspect it. Ms. Martinka pointed out that had she actually read
the application, she would have more questions.

RESPONSE 8

The timing of the NAPD was not the result of a decision by the Applicant or the ED. The
timing, order, and length of time between the public notices in a TPDES permit are
dictated by the procedural requirements adopted pursuant to House Bill 801, 76th
Legislature, 1999, as the application was administratively complete on or after
September 1, 1999.

TCEQ’s notice rules, adopted pursuant to House Bill 801 and found at 30 TAC §
39.405(f)(1), require Applicants to provide the public with notice of new wastewater
discharge permits or Major Amendments to wastewater discharge permits. According
to the rule cited above, Applicant must publish the NORI in a “newspaper of largest
circulation in the county in which the facility is located or proposed to be located ... if
the facility is located or proposed to be located in a municipality, the applicant [must]
publish notice in any newspaper of general circulation in the municipality.” See
generally 30 TAC 88 39.405, 39.418, 39.419, and 39.551. According to 30 TAC §
39.551(c)(1), after the Office of the Chief Clerk has mailed the preliminary decision and
the NAPD to the Applicant, the Applicant must publish the NAPD *at least once in a
newspaper regularly published or circulated within each county where the proposed
facility or discharge is located and in each county affected by the discharge.”
Additionally, the TCEQ'’s notice rules applicable to major amendments to permits,
require mailed notice of the NORI and NAPD to landowners whose properties are
adjacent to the facility or along the discharge route within one mile from the point of
discharge.19

In accordance with TCEQ’s notice rules, after the TCEQ declared the application
Administratively Complete on April 22, 2014, the Applicant published the Notice of
Receipt and Intent to Obtain a Water Quality Permit (NORI) in Comal County, Texas in
English on May 11, 2014 in the New Braunfels Herald-Zeiting, and in Spanish on May
26, 2014 in La Voz. The ED completed the technical review of the application on
October 21, 2014, and prepared the proposed permit, which if approved, would establish
the conditions under which the facility must operate. The Applicant published the
Notice of Application and Preliminary Decision for a Water Quality Permit (NAPD) in
Comal County, Texas in English on January 11, 2015 in the New Braunfels Herald-
Zeiting and in Spanish on January 7, 2015 in La Prensa De San Antonio.

1930 TAC 8§ 39.413, 39.418, 39.419, and 39.551.
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Concerning access to the application, the TCEQ rules, found at 30 TAC 8§ 39.551(c)(6),
require applicants to post a copy of the notice of application and preliminary decision.
The notice must be posted on or before the first day of published newspaper notice and
must remain posted until the TCEQ has taken final action on the application. The notice
must be posted at a place convenient and readily accessible to the public in the
administrative offices of the political subdivision in the county in which the discharge is
located.

COMMENT9

Skylar Koepp, Brad Bechtol, Scott Roots, Dennis Ezell, and Harvey and Josephine
Heideman all commented that the Proposed Facility and the proposed discharge would
adversely affect property values.

RESPONSE 9

The Texas Legislature and the TCEQ encourages the participation of all citizens in the
environmental permitting process. However, there are certain concerns of citizens that
TCEQ cannot address in the review of a wastewater discharge permit, as the scope of the
TCEQ’s jurisdiction in a TPDES application is limited to the issues set out by statute.

Section 26.027 of the Texas Water Code authorizes the TCEQ to issue permits to control
the discharge of wastes or pollutants into state waters and to protect the water quality of
the state’s rivers, lakes and coastal waters. The water quality permitting process is
limited to controlling the discharge of pollutants into water in the state and protecting
the water quality of the state’s rivers, lakes, and coastal waters. The TCEQ does not have
jurisdiction under the Texas Water Code or its regulations to address or consider
property values or the marketability of adjacent property in its determination of whether
or not to issue a water quality permit.

However, nothing in the proposed permit limits the ability of nearby landowners to use
common law remedies for trespass, nuisance, or other causes of action in response to
activities that may or do result in injury or adverse effects on human health or welfare,
animal life, vegetation, or property. Nor does the proposed permit limit the ability of a
nearby landowner to seek relief from a court in response to activities that may or do
interfere with the normal use and enjoyment of their property or animal life. If the
Applicant’s activities create any nuisance conditions, the TCEQ may be contacted to
investigate whether a permit violation has occurred. Potential permit violations may be
reported to the TCEQ Region 13 Office in San Antonio at (210) 490-3096, or by filing
citizen complaints online at the following website:

http://www.tceq.state.tx.us/enforcement/complaints/index.html.

COMMENT 10

Brad Bechtol, Scott Roots, Skylar Koepp, Joy Martinka, and Harvey and Josephine
Heideman (Commenters) all commented that the proposed effluent limits in the
proposed permit are not protective of water quality and do not meet current “best
available technology” that can remove substantially more of the primary pollutants in
municipal wastewater at an affordable cost.

Further, the Commenters expressed that the effluent limits for Interim Phase Il and
Final Phase Permit represent an increase in the allowable levels of CBOD5 and TSS for
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each time-duration parameter (30-day average, 7-day average, and daily maximum).
The Commenters feel that the Applicant should at least be expected to maintain the level
of nutrient removal it has been achieving under the current permit. However, due to the
increase in effluent limitations overall, in order to protect existing uses and prevent
degradation, more stringent limits of 5 mg/L BOD, 5 mg/L TSS, and 2 mg/L total
nitrogen, and 0.5 phosphorus are necessary.

The Commenters cite that the flow increase from the current permit to the proposed
permit is an increase of 3.8 million gallons per day, and that the increased volume will
degrade the Guadalupe River. The Commenters state that the effluent levels permitted
do not account for periods of low flow; thus, the wastewater is not diluted with River
water. For the last three years, the average water flow has been approximately 126 cubic
feet per second. [The seven-day, two-year low flow values from 1980 to 2009 in
Segment 1812 is 112 and 96 cubic feet per second]. The harmonic mean flow, which the
EPA recommends for implementing human health criteria, is 178 cubic feet per second
during the period from 1980 to 2008. At the current level of discharge, during periods of
low flow, algal blooms, which are generally caused by excess nutrients in the water,
increase in abundance such that one cannot even enter the water. If approved as
proposed, the discharge will likely result in reduced dissolved oxygen, causing violations
of required minimum dissolved oxygen levels for “high quality aquatic habitat.”

RESPONSE 10

The United States Environmental Protection Agency (EPA) granted Texas delegation of
authority to implement the NPDES program. The ED performed Tier 1 and Tier 2
antidegradation reviews as part of the review of the application. The ED determined that
with the permit limits in the proposed permit, the proposed discharge would not have
more than a de minimis effect on water quality in the receiving stream and would be in
accordance with the TCEQ Antidegradation Policy. Likewise, the EPA approved the
TSWQS. With regards to the TSWQS, approved by the EPA and applicable to the TPDES
program, the TCEQ reviewed the application and assigned appropriate permit limits
consistent the TSWQS IPs (January 2003)20 to ensure the permit is consistent with the
TSQWS. The TSWQS Implementation Procedures state, “Permits for discharges into
classified segments ... or within three miles of any water body that is perennial ... are
designed to protect against acute and chronic toxicity and to protect human health.”21

The TSWQS June 2010 IPs set forth the procedures necessary to ensure that the general
criteria (including designated uses) for water bodies established in 30 TAC § 307.4 of
the TSWQS are met. The TCEQ followed these procedures and established appropriate
permit limits to ensure that the general criteria in 30 TAC § 307.4, including designated
uses, will be met.

Information presented in the application indicates that the Applicant intends to
construct the Proposed Facility with a new outfall located downstream from the existing
plant, outfall, thus the proposed discharge was evaluated as such, and existing effluent
limits were not a consideration for the new outfall. New permits and permit
amendments to increase flow normally include an increased loading of oxygen

20 The EPA approved the majority of the June 2010 Implementation Procedures on July 12, 2013.
21 Procedures to Implement the Texas Surface Water Quality Standards 51 (RG-194 June 2010).
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demanding constituents to the receiving waters and are evaluated with DO modeling to
develop effluent limits that are predicted to maintain the criterion. Again, DO modeling
analyses are performed in order to evaluate whether the effluent limits in a discharge
permit are predicted to be adequate to ensure that DO concentrations in the water
bodies along a discharge route will be maintained above the criteria established by the
Standards Implementation Team for those water bodies. DO concentrations in a water
body are critical for protection of aquatic life. The DO modelling is the mechanism that
established what the effluent limits ought to be in order to comply with the TSQWS.

The TCEQ performed dissolved oxygen analyses of the proposed discharge using the
QUAL-TX modeling for the proposed effluent flows of 1.1 MGD, 2.5 MGD and 4.9 MGD.
A 7Q2 (background) flow of 112 cfs was used in the model for the Guadalupe River
downstream from the discharge and above the Comal River confluence. Based on model
results the effluent limits proposed by the Applicant for the new outfall location of 10
mg/L CBODS5, 3 mg/L NHz-N and 4.0 mg/L DO are predicted to maintain the DO
criterion of the Guadalupe River Below Canyon Dam (6.0 mg/L) for all three flow
phases.

Concerning Best Available Technology (BAT), maintaining water quality criteria is the
basis for DO modeling, not BAT. The effluent limitations in the proposed permit for the
conventional effluent parameters (i.e., CBOD5, TSS, NH3-N, and DO) are based on
stream standards and waste load allocations for water quality limited streams as
established in the TSWQS and the State of Texas Water Quality Management Plan
(WQMP). Whereas, regulations promulgated in Title 40 of the Code of Federal
Regulations require technology-based limitations in wastewater discharge permits
based on effluent limitations guidelines (ELGs), where applicable, and/or on best
professional judgment (BPJ) in the absence of guidelines. Generally, ELGs apply to
industrial wastewater discharges, such as those in the Steam Electric Power Generation
Point Source Category, applicable to power plants. In the same way industrial permits
have technology based limits based on EPA rules, municipal wastewater treatment
plants have to meet secondary treatment requirements per 30 TAC Chapter 309.

The effluent limitations in the proposed permit meet the requirements for secondary
treatment and the requirements for disinfection according to 30 TAC Chapter 309,
Subchapter A: Effluent Limitations. Additionally, the effluent limitations for maximum
and minimum pH are in accordance with 40 CFR § 133.102(c) and 30 TAC § 309.1(b).

The more stringent limits, referenced by the Commenters, of 5 mg/L BOD, 5 mg/L TSS,
and 2 mg/L total nitrogen, and 0.5 phosphorus are not warranted based on the DO
modeling, and therefore the ED has no justification for inserting the effluent limits into
the proposed permit.

COMMENT 11

Brad Bechtol, Scott Roots, Skylar Koepp, and Harvey and Josephine Heideman
(Commenters) all commented that the Applicant’s compliance history does not justify
issuance of the proposed permit. Specifically, the Commenters cite that the Applicant
has violated the terms of earlier- issued permits, prompting three enforcement actions
by TCEQ. Specifically, in November 2001 the facility was fined for violating permit
limits for Ammonia Nitrogen Daily Average and Daily Maximum. In spring of 2012 the
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facility was issued a Notice of Enforcement for failure to comply with permitted effluent
limits for ammonia nitrogen and chlorine. In addition, the facility is the subject of
ongoing enforcement procedures, TCEQ Docket No. 2014-1097-MWD-E.

RESPONSE 11

The compliance history is a compilation of the permittee’s environmental performance.
The TCEQ Enforcement Division compiles the compliance history in accordance with
the requirements of 30 TAC Chapter 60. The compliance history report includes a rating
number and a classification of high, satisfactory, or unsatisfactory for both the customer
(Applicant) and the site. The site rating is calculated based upon negative and positive
components including enforcement orders, notices of violations, audits, etc. The
customer rating is determined by averaging the ratings of applicable sites owned and
operated by the customer. The calculated rating number determines a classification of
high which is from 0.0 to less than 0.1 points, average which is from 0.1 to 45 points, or
poor which is greater than 45 points. The TCEQ guidance states that a rating of
satisfactory means, “generally complies with environmental regulations.”

In the spring on 2012, the existing facility was issued a Notice of Enforcement for failure
to comply with permitted effluent limit for ammonia nitrogen and chloride (Docket No.
2012-0771-MWD-E), however, it was closed on October 26, 2012.

The compliance history of the Applicant is “satisfactory” for both the customer rating
and the site rating. Because both ratings are “satisfactory” there is no justification for
denying the proposed permit solely based on the compliance history.

CHANGES MADE TO THE PERMIT IN RESPONSE TO COMMENT
= No changes to the proposed permit were made in response to comment.
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Respectfully submitted,

Texas Commission on Environmental
Quality

Richard A. Hyde, P.E.,
Executive Director

Robert Martinez, Environmental Law
Division Director

Michael T. Parr Il, Staff Attorney
Environmental Law Division
State Bar No. 24062936

P.O. Box 13087, MC 173

Austin, Texas 78711-3087
Telephone No. 512-239-0611
Facsimile No. 512-239-0626

Representing the Executive Director of
the Texas Commission on
Environmental Quality

CERTIFICATE OF SERVICE

I certify that on April 17, 2015, the Executive Director’s Response to Public Comment for
Permit No. WQ0015283001 was filed with the Texas Commission on Environmental

Quiality’s Office of the Chief Clerk.

Michael T. Parr |11, Staff Attorney
Environmental Law Division
State Bar No. 24062936
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