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basin of the Upper Cibolo Creek in Segment No. 1908 of the San Antonio River Basin. 
The wastewater treatment facility and disposal site would be located along the north 
right-of-way of Ammann Road at its intersection with Rolling Acres Trail in Kendall 
County, Texas. 
 

II. BACKGROUND 
 
 The application was received on January 29, 2014, and declared administratively 
complete on March 14, 2014.  The Notice of Receipt of Application and Intent to Obtain 
Permit (NORI) was published on April 4, 2014 in The Boerne Star, in Kendall County, 
Texas.  The Executive Director completed the technical review of the application on 
June 16, 2014 and prepared a draft permit.  The Notice of Application and Preliminary 
Decision (NAPD) was published on August 1, 2014 in The Boerne Star in Kendall 
County, Texas.  A Notice of Public Meeting was published on September 19, 2014 in The 
Boerne Star and the public meeting was held on October 30, 2014 at the Hampton Inn 
& Suites, 34935 Interstate 10 West, in Boerne, Texas. 
 

It was determined that the place where the application and the draft permit were 
made available for viewing (the Fairs Oaks Rach City Hall, 7286 Dietz Elkhorn Road, 
Fair Oaks Ranch, Texas) during the original NORI/NAPD period was in Bexar County 
and not Kendall county, where the facility is proposed to be located.  Therefore, Trio 
published a combined NORI/NAPD on December 19, 2014 in The Boerne Star.   The 
application and draft permit were then made available for viewing at the Kendall County 
Courthouse located at 201 E. San Antonio Avenue, Boerne, Texas. 
 

The comment period for this application ended on January 20, 2015.  The 
original RTC was filed on April 24, 2015.  An amended RTC was filed on April 30, 2015, 
prior to mailing by the Office of the Chief Clerk, to correct the list of commenters on 
page one and fix a typographical error in the procedural background.  No changes were 
made to the comments and responses in the amended RTC. The RTC was mailed on 
May 1, 2015 and the deadline for requesting a contested case hearing was June 1, 2015.  
This application is subject to the procedural requirements of House Bill 801, 
76th Legislature, 1999. 
 

III. EVALUATION PROCESS FOR HEARING REQUESTS 
 
 House Bill (HB) 801 established statutory procedures for public participation in 
certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment and for the Commission’s consideration 
of hearing requests. The Commission implemented HB 801 by adopting procedural 
rules in 30 TAC Chapters 39, 50, and 55. 
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A. Responses to Requests 
 

“The executive director, the public interest counsel, and the applicant may submit 
written responses to the [hearing] requests . . . .”1 

 
According to 30 TAC § 55.209(e), responses to hearing requests must specifically 

address the following: 
 
1) whether the requestor is an affected person; 
2) which issues raised in the hearing request are disputed; 
3) whether the dispute involves questions of fact or of law; 
4) whether the issues were raised during the public comment period; 
5) whether the hearing request is based on issues raised solely in a public comment 

withdrawn by the commenter in writing by filing a withdrawal letter with the 
chief clerk prior to the filing of the ED’s RTC; 

6) whether the issues are relevant and material to the decision on the application; 
and 

7) a maximum expected duration for the contested case hearing. 
 

B. Hearing Request Requirements 
 

For the Commission to consider a hearing request, the Commission must first 
determine whether the request meets certain requirements. As noted in 30 TAC § 
55.201(c), "A request for a contested case hearing by an affected person must be in 
writing, must be filed with the chief clerk within the time provided . . . and may not be 
based on an issue that was raised solely in a public comment withdrawn by the 
commenter in writing by filing a withdrawal letter with the chief clerk prior to the filing 
of the ED’s RTC." 

 
According to 30 TAC § 55.201(d), a hearing request must substantially comply with 

the following: 
 
1) Give the name, address, daytime telephone number, and where possible, fax 

number of the person who files the request. If the request is made by a group or 
association, the request must identify one person by name, address, daytime 
telephone number, and where possible, fax number, who shall be responsible for 
receiving all official communications and documents for the group; 

2) Identify the person’s personal justiciable interest affected by the application, 
including a brief, but specific, written statement explaining in plain language the 
requestor’s location and distance relative to the proposed facility or activity that 
is the subject of the application and how and why the requestor believes he or she 
will be adversely affected by the proposed facility or activity in a manner not 
common to members of the general public; 

                                                   
1 30 TEX. ADMIN. CODE section 55.209(d) (West 2012). 
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3) Request a contested case hearing; 
4) List all relevant and material disputed issues of fact that were raised during the 

public comment period and that are the basis of the hearing request. To facilitate 
the commission’s determination of the number and scope of issues to be referred 
to hearing, the requestor should, to the extent possible, specify any of the ED’s 
responses to comments that the requestor disputes and the factual basis of the 
dispute and list any disputed issues of law or policy; and 

5) Provide any other information specified in the public notice of application. 
 

C. Requirement that Requestor Be an Affected Person 
 

To grant a contested case hearing, the Commission must determine that a 
requestor is an affected person. The factors to consider in making this determination are 
found in 30 TAC § 55.203 and are as follows: 

 
a) For any application, an affected person is one who has a personal justiciable 

interest related to a legal right, duty, privilege, power, or economic interest 
affected by the application. An interest common to members of the general 
public does not qualify as a personal justiciable interest. 

b) Governmental entities, including local governments and public agencies, with 
authority under state law over issues raised by the application may be 
considered affected persons. 

c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following: 

1) whether the interest claimed is one protected by the law under which 
the application will be considered; 

2) distance restrictions or other limitations imposed by law on the 
affected interest; 

3) whether a reasonable relationship exists between the interest claimed 
and the activity regulated; 

4) likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person; 

5) likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

6) for governmental entities, their statutory authority over or interest in 
the issues relevant to the application. 

 
D. Referral to the State Office of Administrative Hearings 
 
 30 TAC § 50.115(b) details how the Commission refers a matter to the State Office 
of Administrative Hearings (SOAH): “When the commission grants a request for a 
contested case hearing, the commission shall issue an order specifying the number and 
scope of the issues to be referred to SOAH for a hearing.” Section 50.115(c) further 
states, “The commission may not refer an issue to SOAH for a contested case hearing 
unless the commission determines that the issue: (1) involves a disputed question of 
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fact; (2) was raised during the public comment period; and (3) is relevant and material 
to the decision on the application.” 
 

IV. Evaluation of Requests for Reconsideration 
 

House Bill 801 established statutory procedures for public participation in 
certain environmental permitting proceedings.  For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment, and for the Commission’s 
consideration of hearing requests.  This application was declared administratively 
complete on March 22, 2013 and, therefore, is subject to the HB 801 requirements.  The 
Commission implemented HB 801 by adopting procedural rules in Title 30 of the Texas 
Administrative Code (30 TAC) Chapters 39, 50, and 55.  The regulations governing 
requests for reconsideration filed after September 1, 1999 are found at 30 TAC Chapter 
55 Subchapters (d)-(g). 
 

A. Response to Request for Reconsideration 
 

The ED, the public interest counsel, and the applicant may submit written 
responses to the request for reconsideration.2  The response should address the issues 
raised in the request.3 
 

B. Request for Reconsideration Requirements 
 

Any person may file a request for reconsideration of the ED’s decision.  However, 
for the Commission to consider the request, it must substantially comply with the 
following:  give the name, address, daytime telephone number and, when possible, fax 
number of the person who files the request; expressly state that the person is requesting 
reconsideration of the ED’s decision; and give reasons why the decision should be 
reconsidered.4 
 

V. ANALYSIS OF HEARING REQUEST 
 
A. Whether the Requestor Complied with 30 TAC §§ 55.201(c) and (d) 
 
 All hearing requestors submitted timely written hearing requests that included 
relevant contact information and raised disputed issues. The ED concludes that all 
hearing requests substantially complied with §§ 55.201(c) and (d). 
 
B. Whether the Requestors Meet the Affected Person Requirements 

 

                                                   
2 30 TAC § 55.209(d). 
3 30 TAC § 55.209(f). 
4 30 TAC § 55.201(e). 
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1. Frank Trapasso and Steve Harpence 
 
Mr. Trapasso states that he is an affected person by virtue of the fact that his 

primary residence and his private water supply well are approximately four-tenths of a 
mile south of the boundary of the proposed facility and land application area. He also 
notes that his water well is just west of many groundwater recharge features that are 
south of the proposed facility.  Mr. Hartpence’s letter states that the water well that 
supplies his home is located approximately 5,100 feet southwest of the proposed facility.  
According to the GIS map prepared by the ED, the properties owned by Mr. Trapasso 
and Mr. Hartpence are 0.33 miles and 0.75 miles, respectfully, southwest of the nearest 
proposed land application area within the boundary of the facility. 5   See Attachment A. 

 
Considering the factors under 30 TAC § 55.203, protection of groundwater is an 

interest regulated by issuance of a state-only land application permit and there is a 
reasonable relationship between the use and enjoyment of the water wells utilized by 
Mr. Trapasso and Mr. Hartpence and the land application activities and other 
operations that would be authorized by the permit.  The proximity of these water wells 
to the proposed land application activities, where the precise movement of groundwater 
is uncertain, weighs in favor of finding that they have a personal justiciable interest not 
common to the general public in relation to this permit application.  The executive 
director recommends finding Frank Trapasso and Steve Hartpence are affected persons 
in this matter. 

 
2. Mary and James McConnell and Cheryl and Harry Schilling 

 
According to the GIS map prepared by the ED, the properties owned by Mr. and 

Mrs. McConnell and Mr. and Mrs. Schilling are approximately 1.14 miles and 1.34 miles, 
respectively, southwest of the nearest proposed land application area within the 
boundary of the facility.  See Attachment A.  Both couples have concerns about how the 
proposed facility might negatively affect the quality of their drinking water from their 
private water wells and also are concerned with the potential odor impacts from the 
facility and land application activities.  

 
Protection of groundwater is an interest regulated by issuance of a state-only land 

application permit and there is a reasonable relationship between the use and 
enjoyment of these properties and water wells; and the activities authorized by this 
permit.  However, the distance between the nearest land application area, the proposed 
facility, and the requestor’s properties weighs in favor of finding that the McConnell’s 
and Schilling’s interests are common to other members of the general public.  Both 
properties are over 1.25 miles away from the nearest land application area, which totals 
less than 5 acres of the 40.5 acres that would be used for land application activities.  The 
greater the distance from the proposed land application activities, the greater the effects 

                                                   
5 To see the proposed land application areas within the facility boundaries, see Attachment C – Draft Permit, 
Attachment A. 
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of dilution in the underground water table (as would also be the case in a surface water 
stream) should treated or untreated effluent reach the water table.  Similarly, the effects 
of odor also are mitigated by dispersal as the distance from odor sources increase.  
Based on consideration of these factors, the ED is of the opinion that the Mr. and Mrs. 
McConnell and Mr. and Mrs. Schilling are similarly situated to other members of the 
general public with respect to this permit application.  The executive director 
recommends finding Mary and James McConnell and Cheryl and Harry Schilling are 
not affected persons in this matter. 

 
3. Dee Anna and Garry Manitzas 

 
According to the GIS map prepared by the ED, Mr. and Mrs. Manitzas reside 

approximately 2.5 miles southwest of the nearest proposed land application area within 
the boundary of the facility (off of the viewable area in the map provided in Attachment 
A).  Mr. and Mrs. Manitzas are concerned about how the quality of their drinking water 
might be impacted by this facility.  According to their letter, Mr. and Mrs. Manitzas 
obtain their residential water supply from the City of Fair Oaks Ranch. 

 
Considering the applicable factors, protection of groundwater/drinking water is 

an interest regulated by issuance of a state-only land application permit and there is a 
reasonable relationship between the use and enjoyment of Mr. and Mrs. Manitzas’s 
property and the activities authorized by this permit.  However, a distance of over two 
miles between the Manitzas’ property and the nearest land application area (and further 
to the facility itself) weigh in favor of finding that the Manitzas’s interest is common to 
other members of the general public.   As noted previously, the greater the distance from 
the proposed land application activities, the greater the effects of dilution in the 
underground water table should treated effluent reach the water table.  Similarly, the 
effects of odor also are mitigated as the distance from odor sources increase.  Based on 
consideration of these factors, the ED is of the opinion that the Mr. and Mrs. Manitzas 
are similarly situated to other members of the general public with respect to this permit 
application.  The executive director recommends finding Dee Anna and Garry Manitzas 
are not affected persons in this matter. 

 
C. Whether Issues Raised Are Referable to SOAH for a Contested Case 

Hearing 
 
 The ED analyzed the issues raised in the hearing requests in accordance with the 
regulatory criteria and provides the following recommendations regarding which issues 
should be referred to SOAH. All issues were raised during the public comment period, 
were not withdrawn, and are considered disputed. 
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1. Whether operation of the facility and land application activities 
authorized by the draft permit will contaminate groundwater, 
including nearby drinking water wells.6 

 
 This is an issue of fact. If it can be shown that the proposed land application 
activities would impact water wells in the vicinity, then that information would be 
relevant and material to a decision on the application. The ED recommends referring 
this issue to SOAH. 
 

2. Whether the proposed facility and land application area will cause 
nuisance odor conditions. 

 
This is an issue of fact. If it can be shown that the proposed operation and land 

application activities would cause nuisance odor conditions then that information would 
be relevant and material to a decision on the application. The ED recommends referring 
this issue to SOAH. 

 
3. Whether the Applicant’s actions regarding development of this 

project to date warrant denial of the permit application. 
 

This is an issue of fact.  However, the actions of the Applicant in regards to his 
interactions with other entities and neighbors to the proposed facility and land 
application are not germane to consideration of whether to issue this permit.  Therefore, 
the issue is not relevant and material to a decision on the permit application.  The ED 
recommends not referring this issue to SOAH. 
 

4. Whether the facility and associated activities will cause noise issues. 
 

This is an issue of fact.  However, noise is not regulated under the laws that 
govern this permit application.  Therefore, the issue is not relevant and material to a 
decision on the permit application.  The ED recommends not referring this issue to 
SOAH. 
 

5. Whether the proposed development will negatively impact the 
quantity of groundwater in the area. 

 
This is an issue of fact.  However, whether the proposed development will impact 

the quantity of groundwater in the area is not relevant and material to a decision on the 
permit application.  The ED recommends not referring this issue to SOAH. 
 

VI. ANALYSIS OF REQUESTS FOR RECONSIDERATION 
 

                                                   
6 Note:  This issue includes parties being able to address concerns regarding whether there is sufficient 
documentation of potential recharge features in the proposed location of the facility and land application 
area. 
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Timely Requests for Reconsideration (RFRs) were filed by the Greater Edwards 
Aquifer Alliance (GEAA) and the Department of the Army (Army).  Both requests 
complied with the applicable requirements in 30 TAC § 55.201(f) for requesting an RFR. 
 

A. Greater Edwards Aquifer Alliance 
 

The GEAA RFR focuses on the potential impacts the facility and land application 
practices may have on groundwater in the area.  This concern was raised during the 
comment period by various commenters and was adequately addressed in the ED’s RTC.  
GEAA did not raise any additional fact issues in their RFR not raised during the 
comment period.  The ED recommends denial of GEAA’s RFR. 
 

B. Department of the Army 
 

The Army RFR raises two issues:  1) the potential impact of the facility and land 
application activities to groundwater in the area, and 2) whether the proposed facility is 
adequately sized to service the proposed development.  Both issues were raised during 
the comment period and were adequately addressed in the ED’s RTC.  The Army RFR 
raises no new additional fact issues.  However, in the context of both issues, the Army 
raises questions of law regarding whether the ED was compliant with 30 TAC §§ 
217.10(c), 217.32, and 305.126. 

 
These questions of law do not warrant reconsideration of the ED’s decision.  

However, the ED points out that 30 TAC Chapter 217, which contains the design criteria 
for wastewater systems, applies when a facility is in the design stage after a permit is 
issued and a permittee knows what effluent limitations the facility must be designed to 
meet.  Applicants for wastewater permits are not required to meet the requirements of 
30 TAC Chapter 217 prior to the permit being issued. 

 
Likewise, 30 TAC § 305.126 is the 75/25 rule cited in the RTC Response #6, 

which is a requirement that applies after a facility begins operations.  If a facility has 
underestimated the flow necessary to service their customer base when they begin 
operations, they are subject to the requirement in § 305.126 and are required to seek a 
permit amendment to increase flow.  However, this determination is not made prior to 
receiving their permit and beginning facility operations.  The ED recommends denial of 
the Army’s RFR. 

 
VII. DURATION OF THE CONTESTED CASE HEARING 

 
Should there be a contested case hearing on this application, the ED recommends 

a hearing duration of nine months from the preliminary hearing to the presentation of a 
proposal for decision to the Commission. 
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VIII. CONCLUSION 
 

1. Find that Frank Trapasso and Steve Hartpence are affected persons. 
2. Deny the hearing requests of Mary and James McConnell, Cheryl and Harry 

Schilling, and Dee Anna and Garry Manitzas because they are not affected 
persons. 

3. Refer issues #1-2 to SOAH for a hearing of nine months duration from the 
preliminary hearing date. 

4. Deny the RFRs filed by GEAA and the Army. 
 

Respectfully submitted, 
 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Richard A. Hyde, P.E., Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
By: ________________________ 
Robert Brush 
Staff Attorney 
Environmental Law Division 
State Bar of Texas No. 00788772 
MC-173, P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-5600 
Fax: (512) 239-0606 
E-mail: Robert.Brush@tceq.texas.gov 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on August 17, 2015 the original and seven true and correct 
copies of the Executive Director’s Response to Hearing Requests relating to the 
application of Trio Residential Developers, Inc. for TCEQ Permit No. WQ0015219001 
were filed with the Chief Clerk of the TCEQ and a copy was served to all persons listed 
on the attached mailing list via hand delivery, electronic mail, facsimile transmission, or 
by deposit in the U.S. Mail. 
 

__________________________ 
Robert D. Brush, Staff Attorney 
Environmental Law Division 
State Bar No. 00788772 

mailto:Robert.Brush@tceq.texas.gov
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MAILING LIST 
TRIO RESIDENTIAL DEVELOPERS, INC. 

DOCKET NO. 2015-0841-MWD; PERMIT NO. WQ0015219001 
 
FOR THE APPLICANT: 
 
Marc Frease, President 
Trio Residential Developers, Inc. 
12345 Alameda Trace Circle, #522 
Austin, Texas 78727-6436 
marc@triodevelopers.com 
 
Paul Terrill 
The Terrill Firm, P.C. 
810 W. 10th Street 
Austin, Texas 78701 
Fax: (512) 474-9888 
 
Paul A. Schroeder, PE, RPLS 
Alamo Consulting, Engineering and 
Surveying, Inc. 
4365 East Evans Road 
San Antonio, Texas 78259-2202 
Fax: (210) 481-0832 
 
FOR THE EXECUTIVE DIRECTOR: 
via electronic mail: 
 
Robert Brush, Staff Attorney 
TCEQ 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 
 
Philip Urbany, Technical Staff 
TCEQ 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 

Brian Christian, Director 
TCEQ 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
via electronic mail: 
 
Kyle Lucas 
TCEQ 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
FOR PUBLIC INTEREST COUNCIL 
via electronic mail: 
 
Eli Martinez 
TCEQ 
Office of Public Interest, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Fax: (512) 239-6377 
 
FOR THE CHIEF CLERK: 
 
Bridget Bohac 
TCEQ 
Office of Chief Clerk MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 

mailto:marc@triodevelopers.com


 

FOR THE REQUESTORS: 
 
James Cannizzo, Counsel 
US Army Camp Stanley 
25800 Ralph Fair Road 
Boerne, Texas 78015-4877 
 
Steve Hartpence 
31360 Meadow Creek Trail 
Fair Oaks Ranch, Texas 78015-4209 
 
Dee Anna and Gary Manitzas 
30850 Man O War Drive 
Fair Oaks Ranch, Texas 78015-4296 
 
Mary and James McConnell 
P.O. Box 1315 
Boerne, Texas 78006-1315 
 
Annalisa Peace, Executive Director 
Greater Edwards Aquifer Alliance 
P.O. Box 15618 
San Antonio, Texas 78212-8818 
 
Cheryl and Harry Schilling 
31135 Post Oak Trail 
Fair Oaks Ranch, Texas 78015-4122 
 
Frank Trapasso 
31820 Rolling Acres Trail 
Fair Oaks Ranch, Texas 78015-4049 
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