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Bridget C. Bohac, Chief Clerk  
MC105  
Texas Commission on Environmental Quality  
P.O. Box 13087  
Austin, TX 78711-3087  

 
SUBJECT:  Army Comment on TCEQ ED Counsel’s Response to Request for 
Reconsideration on Proposed Permit No. WQ0015219001/Docket No. 2015-0841-MWD 

 
Dear Ms. Bohac: 
 
     We are making a comment regarding the TCEQ Executive director's counsel 
August 17, 2015 response to our May 28, 2015 request reconsideration of TCEQ 
Executive Director’s decision dated May 1, 2015.   
 
     As background, our Army installation is downgradient of this proposed wastewater 
treatment plant siting and we have expressed concerns about potential effects on water 
quality and other issues, as have many citizens and a local environmental 
group, the Greater Edwards Aquifer Authority (GEAA) regarding this permit. 
 
     Our request for reconsideration, which the TCEQ Executive director's counsel 
responded to on August 17, 2015, asked for reconsideration based on TCEQ 
apparently not following its own rules regarding 1) the potential impacts of 
the facility and land application to groundwater in the area and 2) plant 
sizing.   The Executive Director's counsel's August 17, 2015 response also 
characterizes this as issues of law, whether the TCEQ followed its own 
rules. 
 
     We are writing this comment as rebuttal to the August 17, 2015 response's 
analysis regarding land application and the theme that TCEQ may not be 
following its own rules.   Regarding land application, see atch page 11 of 
Trio's TCEQ form 10053, block 7.k.  The form is checked that Trio is/will be 
owner of the land where the treatment facility is located and 7.l. that they 
are the owner of the effluent disposal site.  Unless they provided a long 
term lease or executed option to buy to TCEQ (there were no such documents 
in the permit files at Fair Oaks or Boerne), they may have a significant 
problem -- they do not own the land yet, do not have a long-term lease or 
executed option in the permit file, so how can they be an "applicant"?   Also, their 
application is clearly incorrect in that they do not own the discharge site (7.l). 



 
     Our understanding is the City of Fair Oaks Ranch's city attorney 
notified Trio (see atch article) that because they had not obtained an 
assignment of development rights, purchased the property or had an agent 
delegation from the landowner, Russell W. Pfeiffer (or R W Pfeiffer LLC), 
the city considered null all of Trio's prior platting applications and 
dealings regarding the development agreement with the city.  See atch 
newspaper article on this subject from the San Antonio Express News. 
 
     See landownership info below and a fuller version enclosed, checked recently at the 
appraisal districts' websites.   Kendall County Appraisal District property ID 11782 is the 
339.29 acre tract for R W Pfeiffer LLC for tax year 2015: 
 
Land 
#             Type      Description         Acres     Sq ft        Eff Front 
Eff Depth             Market Value    Prod. Value 
1              NR1        Native Range 1  338.2970              14736217.32 
0.00        0.00        N/A        N/A 
2              RAA       Residential Acreage Ag  1.0000   43560.00 
0.00        0.00        N/A        N/A 
 
https://propaccess.trueautomation.com/ClientDB/Property.aspx?prop_id=11782 
 
      Comal County Appraisal District property ID 83163 is the 5.6 acre tract 
for Russell W Pfeiffer for tax year 2015 (owner ID 44689): 
 
1   1NPG  NATIVE PASTURE (GOOD) 5.6820 247507.92 0.00 0.00 
$90,470 $380 
 
   http://taxweb.co.comal.tx.us/ClientDB/Property.aspx?prop_id=83163 
 
     Per 30 TAC 217.2 Definitions, 217.2 Plans and Specifications General, and 217.6 
Submittal Requirements and Review Process, the Executive Director should be  
processing a wastewater treatment permit with the owner of the wastewater treatment 
plant and the effluent discharge site, see regulatory excerpts with highlighting to 
emphasize “owner” in the enclosures. 
 
     As noted in our request for reconsideration, see relevant excerpt from a Texas State 
Office of Administrative Hearings (SOAH) decision, 2010 TX SOAH LEXIS 59 (February 
8, 2010), the commission shall follow its rules: 
 

FN 40.  TEX. WATER CODE ANN. (Water Code) § 5.103(c) states: "The 
commission shall follow its own rules as adopted until it changes them in 
accordance with [the APA]." If a Texas agency fails to follow the clear, 
unambiguous language of its own regulations, its action is arbitrary and 
capricious. See Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 255 (Tex. 

http://www.lexis.com/research/buttonTFLink?_m=4a18cddddcff6fd652e5883279d6b917&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20TX%20SOAH%20LEXIS%2059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=473&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b997%20S.W.2d%20248%2cat%20255%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=0d572ebf2e3804b64c485329aae4ce1a


1999) and Public Util. Comm'n v. Gulf States Util. Co., 809 S.W.2d 201, 207 
(Tex. 1991). 

 
     Trio’s wastewater permit application should be dismissed because they have not 
shown that they have a long-term lease or have bought the property where the 
treatment facility will be constructed (7.k) and/or are not the owner of the effluent 
discharge site (7.l).   
 
     If you have any questions please feel free to contact me at (210) 295-7082 or 9830. 
 

Sincerely, 
                                                                           

       
 

James V. Cannizzo 
Counsel 

Enclosures 
 
 

http://www.lexis.com/research/buttonTFLink?_m=4a18cddddcff6fd652e5883279d6b917&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20TX%20SOAH%20LEXIS%2059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=473&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b997%20S.W.2d%20248%2cat%20255%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=0d572ebf2e3804b64c485329aae4ce1a
http://www.lexis.com/research/buttonTFLink?_m=4a18cddddcff6fd652e5883279d6b917&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20TX%20SOAH%20LEXIS%2059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=474&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b809%20S.W.2d%20201%2cat%20207%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=176ff88d07d607a1031f79b2ee3eb185
http://www.lexis.com/research/buttonTFLink?_m=4a18cddddcff6fd652e5883279d6b917&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20TX%20SOAH%20LEXIS%2059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=474&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b809%20S.W.2d%20201%2cat%20207%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=176ff88d07d607a1031f79b2ee3eb185


Enclosure: Extract of Trio’s Application, note blocks 7 k and l. 
 

  
 
 



Enclosure:  Fair Oaks Article 





Enclosure:  30 TAC 217 References regarding the applicant being “an owner”.   
 
 
30 TAC 217.2 Definitions.. 
 
(37) Owner--A person who owns a collection system or a treatment facility or part of a 
system or facility. 
 
 
30 TAC 217.5 Plans and Specifications General Requirements. 
  
(a) An owner is required to build a wastewater collection system or treatment facility 
according to the plans and specifications approved by the executive director.  
(b) The executive director's approval of plans and specifications of a facility does not 
relieve an owner of the responsibility to obtain a wastewater permit or other 
authorization in accordance with Texas Water Code, Chapter 26.  
(c) The executive director's approval of a wastewater permit does not relieve an owner 
of the responsibility to obtain a plans and specifications approval for a facility in 
accordance with this chapter.  
(d) An owner must ensure that its facility plans and specifications meet all design 
requirements in the associated wastewater permit. 
 

30 TAC 217.6 Submittal Requirements and Review Process 
 
 (a) An owner is not required to submit collection system or treatment facility plans and 
specifications for approval prior to the commission issuing the facility's wastewater 
permit.  
(b) A treatment facility's plans and specifications must be based on a design that will 
produce effluent that will at least meet the requirements and effluent limits in the 
associated wastewater permit.  
(c) An owner shall submit to the executive director and the appropriate regional office a 
summary transmittal letter for each collection system and treatment facility that includes 
the following requirements, except as provided by §217.8 of this title (relating to 
Municipality Reviews):  
(1) the name and address of the design firm;  
(2) the name, phone number, and facsimile number of the design engineer;  
(3) the county(s) where the project will be located;  
(4) an identifying name for the project;  
(5) the name(s) of the person(s) that proposes to operate the collection system or 
treatment facility;  
(6) the collection system or treatment facility owner's name, and if applicable, the 
treatment facility permit number, and facility name;  
(7) a statement certifying that the plans and specifications are in substantial compliance 
with all requirements of this chapter, with the exception of any listed variance requests;  
(8) a statement certifying that any variances from the requirements will not threaten 
public health or environment, based on the best professional judgment of the engineer 



who prepared the report and the project plans and specifications;  
(9) a brief description of the project scope that includes:  
(A) a brief engineering summary of the collection system or treatment facility;  
(B) a description of variances from the requirements of this chapter, including the use of 
nonconforming or innovative technology; and  
(C) an explanation of the reasons for such variances in accordance with §217.4 of this 
title (relating to Variances); and  
(10) the signature and seal of the engineer responsible for the design of the collection 
system or treatment facility.  
(d) The executive director may review the plans and specifications for any collection 
system or treatment facility.  
(e) If the executive director does not notify an owner by fax or letter within 30 days after 
the receipt of a summary transmittal letter that a review will occur, the project is 
approved. However, such approval is conditional, subject to an executive director 
determination under §217.4(c) or (d) of this title. Additionally, if this provision conflicts 
with any other rule in this chapter that requires affirmative executive director approval, 
then this provision does not apply.  
(f) If the executive director notifies an owner by fax or letter of the intent to review a 
collection system or facility's design, the owner shall submit the following within 30 days 
after receiving notice:  
(1) a complete set of plans and specifications;  
(2) a complete report;  
(3) any requested variances; and  
(4) sufficient information to satisfy the executive director that a project is in substantial 
compliance with this chapter.  
(g) If the executive director does not notify an owner of any insufficiency within 30 days 
after receipt of any additionally requested information, the project is approved.  

 



Enclosure:  Kendall County Appraisal District Website Showing Ownership of 339 acres 
in Kendall County of the 345 acre Tract Trio Proposes to Develop 

 
 

 

 
 
 
 



Enclosure:  Comal County Appraisal District Website Showing Ownership of 6 acres in 
Comal County of the 345 acre Tract Trio Proposes to Develop 
 

 
 


