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May 1, 2015 

TO:  Persons on the attached mailing list. 

RE: Trio Residential Developers, Inc. 
Permit No. WQ0015219001 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Amended Response to 
Comments.  A copy of the complete application, draft permit and related documents, 
including public comments, is available for review at the TCEQ Central office.  A copy of 
the complete application, the draft permit, and executive director’s preliminary decision 
are available for viewing and copying at the Kendall County Courthouse, 201 East San 
Antonio Avenue, Boerne, Texas. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide. 

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and  
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(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/goto/comments or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled.  

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/ms 

Enclosure

http://www.tceq.texas.gov/goto/comments
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Trio Residential Developers, Inc. 
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Marc Frease, President 
Trio Residential Developers, Inc. 
12345 Alameda Trace Circle, Suite 522 
Austin, Texas  78272 

Paul A. Schroeder, P.E. 
Alamo Consulting Engineering and 
Surveying, Inc. 
4365 East Evans Road 
San Antonio, Texas  78261 

Elizabeth Haws Connally 
Gardner Law 
745 East Mulberry Avenue, Suite 500 
San Antonio, Texas  78212 
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FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program MC-108 
P.O. Box 13087 
Austin, Texas  78711-3087 

Robert D. Brush, Staff Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 
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Quality 
Water Quality Division MC-148 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR PUBLIC INTEREST COUNSEL 
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Texas Commission on Environmental 
Quality 
Public Interest Counsel MC-103 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR THE CHIEF CLERK 
via electronic mail: 

Bridget C. Bohac, Chief Clerk 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk MC-105 
P.O. Box 13087 
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TCEQ PERMIT NO. WQ0015219001 
 
APPLICATION BY 
TRIO RESIDENTIAL 
DEVELOPERS, INC. 
FOR TPDES PERMIT  
NO. WQ0015219001


 
§ 
§ 
§ 
§ 
§ 


 
BEFORE THE 


TEXAS COMMISSION 
ON 


ENVIRONMENTAL QUALITY 


 


AMENDED 


EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 


 


The Executive Director of the Texas Commission on Environmental Quality (the 


Commission or TCEQ) files this Response to Public Comment (Response) on the 


application by Trio Residential Developers, Inc. (Trio or Applicant), for a new Texas 


Land Application Permit (TLAP), Permit Number WQ0015219001 and on the Executive 


Director’s preliminary decision.  As required by Title 30 Texas Administrative Code (30 


TAC) Section (§) 55.156, before an application is approved, the Executive Director 


prepares a response to all timely, relevant and material, or significant comments.  The 


Office of the Chief Clerk received timely comment letters from the following 


entities/groups:  Department of the Army, Cow Creek Groundwater Conservation 


District, and Greater Edwards Aquifer Alliance.  Comments were also received from the 


following individuals:  Zane Crockett, Janet Flieller, Ana Forster, Vicky and David 


Frescas, Bobbie French, Paul Gonzales, Jimmy Alan Hall, Steve Hartpence, Thomas 


Hodge, Gerald Horst, Tanya James, Thomas Jaster, Kim Keller, Laurette Klar, Theresa 


Klar and Harry Klar, Carolyn Knopf, Kris Knopf, Dee Anna and Garry Manitzas, Elliott 


B. McConnell, Mary and James McConnell, Karol McDowell, Holly Moffett, Richard 


Nichols, Katherine Pope, Helena Ryan, William Ryan, Joseph Scallan, Cheryl Schilling, 


Kirstin Shine, Susan Shipp, Polly Sparks, Janet and William Stanton, Donna Taylor, 


Terry Thompson, Patricia and Frank Trapasso, Bob Webster, Raymond Wilson, Terry 


Wilson, and Andra Wisian. 


This response addresses all such public comments received, whether or not 


withdrawn.  If you need more information about this permit application or the 
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wastewater permitting process, please call the TCEQ Public Education Program at 1-


800-687-4040.  General information about the TCEQ can be found at our website at 


www.tceq.state.gov. 


I.  Background 


A.  Description of Facility 


Trio has applied for a new TLAP permit No. WQ0015219001 to authorize the 


disposal of treated domestic wastewater at a daily average flow not to exceed 140,000 


gallons per day (gpd) via surface irrigation of 40.5 acres of public access land.  This 


permit will not authorize a discharge of pollutants into water in the state. 


The effluent limitations for the proposed permit, based on a 30-day average, are 


10 mg/l biochemical oxygen demand (BOD5), 15 mg/l total suspended solids (TSS), and 


the pH shall not be less than 6.0 standard units or greater than 9.0 standard units.  The 


effluent shall contain a chlorine residual of at least 1.0 mg/l after a detention time of at 


least 20 minutes based on peak flow. 


The draft permit authorizes the disposal of treated domestic wastewater effluent 


at an interim phase daily average flow not to exceed 70,000 gpd and a final phase daily 


average flow not to exceed 140,000 gpd.  The facility will include one storage pond with 


a total surface area of 1.5 acres and total storage capacity of 8.6 acre-feet for storage of 


treated effluent prior to irrigation.  Application rates to the irrigated land shall not 


exceed 3.9 acre-feet per year per acre irrigated.  The permittee will maintain Old World 


Bluestem grass (warm season) and Ryegrass (cool season) on the disposal site. 


The wastewater treatment facility and disposal site will be located in the drainage 


basin of the Upper Cibolo Creek in Segment No. 1908 of the San Antonio River Basin. 


The wastewater treatment facility and disposal site will be located along the north 


right-of-way of Ammann Road at its intersection with Rolling Acres Trail in Kendall 


County, Texas. 


B.  Procedural Background 


The application was received on January 29, 2014, and declared administratively 


complete on March 14, 2014.  The Notice of Receipt of Application and Intent to Obtain 



http://www.tceq.state.gov/
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Permit (NORI) was published on April 4, 2014 in The Boerne Star, in Kendall County, 


Texas.  The Executive Director completed the technical review of the application on 


June 16, 2014 and prepared a draft permit.  The Notice of Application and Preliminary 


Decision (NAPD) was published on August 1, 2014 in The Boerne Star in Kendall 


County, Texas.  A Notice of Public Meeting was published on September 19, 2014 in The 


Boerne Star and the public meeting was held on October 30, 2014 at the Hampton Inn 


& Suites, 34935 Interstate 10 West in Boerne, Texas. 


It was determined that the place where the application and the draft permit were 


made available for viewing (the Fairs Oaks Rach City Hall, 7286 Dietz Elkhorn Road, 


Fair Oaks Ranch, Texas) during the original NORI/NAPD period was in Bexar county 


and not Kendall county, where the facility is proposed to be located.  Therefore, Trio 


published a combined NORI/NAPD on December 19, 2014 in The Boerne Star.   The 


application and draft permit were made available for viewing at the Kendall County 


Courthouse located at 201 E. San Antonio Avenue, Boerne, Texas. 


The comment period for this application ended on January 20, 2015.  The 


original Response was filed on April 24, 2105 and this amended response was filed to 


correct the list of commenters on page one and fix a typo in the procedural background.  


No changes were made to the comments and responses in the amended Response. This 


application is subject to the procedural requirements of House Bill 801, 76th Legislature, 


1999. 


C.  Access to Rules, Laws, and Records 


Please consult the following websites to access the rules and regulations 


applicable to this permit: 


• to access the Secretary of State website: www.sos.state.tx.us; 


• for TCEQ rules in Title 30 of the Texas Administrative Code: 


www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30 


Environmental Quality”); 


• for Texas statutes: www.statutes.legis.state.tx.us; 


• to access the TCEQ website: www.tceq.texas.gov/ (for downloadable rules in Adobe 


PDF format, select “Rules” then “Download TCEQ Rules”); 



http://www.sos.state.tx.us/

http://www.sos.state.tx.us/tac/

http://www.statutes.legis.state.tx.us/

http://www.tceq.texas.gov/
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• for Federal rules in Title 40 of the Code of Federal Regulations: 


www.gpoaccess.gov/cfr/index.html; and 


• for Federal environmental laws: www.epa.gov/epahome/laws.htm. 


II. Comments and Responses 


Comment 1: 


There was a comment that the permit should be approved as proposed, noting 


that it is a superior alternative to on-site septic systems. 


Response 1: 


 The ED acknowledges the comment in support of the proposed facility. 


Comment 2: 


There were questions asking how the Applicant will comply with the flow 


requirements in the draft permit and how often and by what process will the Applicant 


calibrate its flow measuring devices/equipment. 


Response 2: 


The draft permit requires the Applicant to measure flow on a continuous basis 


utilizing a totalizing meter.  Monitoring Requirement #5 defines the calibration of 


instruments at the proposed wastewater treatment facility.  Requirement #5 requires 


that all automatic flow measuring or recording devices and all totalizing meters for 


measuring flows shall be accurately calibrated by a trained person at plant start-up and 


as often thereafter as necessary to ensure accuracy, but not less often than annually, 


unless authorized by the executive director for a longer period.  Such person shall verify 


in writing that the device is measuring flow accurately.  Copies of the verification must 


be retained at the facility site and be readily available for review by TCEQ 


representatives. 


Comment 3: 


There is concern that surface water will be contaminated from runoff from the 


land application areas or from discharges from the facility during heavy rainfall events, 


including whether the size of the proposed storage pond is adequate during these heavy 



http://www.gpoaccess.gov/cfr/index.html

http://www.epa.gov/epahome/laws.htm
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rain events.  Additionally, there were questions regarding what controls will be in place 


to prevent irrigated effluent from impacting surface water. 


Response 3: 


Effluent irrigation can only occur on established vegetation of Bermuda grass and 


ryegrass at rates not to exceed 3.87 feet/year equivalent to 0.108 inches/day.  This daily 


rate, when applied uniformly according to the provisions of the draft permit (Special 


Provisions (SP) 8, 14, 16, 17, 18, 20, 26, and 27), should not cause surface runoff.  SP 8 


prohibits irrigation within 100 feet of any surface water feature.  SP 14 requires plugging 


(plugged per 16 TAC § 76.1004) of all abandoned and unused water wells.  SP 16 


requires that the Applicant will maintain vegetation on the disposal site (Bermuda grass 


during the warm season and Ryegrass during the cool season). It further prohibits 


exceeding the permitted application rate and makes the permittee responsible for 


providing equipment to determine application rates and maintaining accurate records of 


the volume of effluent that is land applied. 


SP 17 requires the Applicant to design and manage irrigation practices to prevent 


ponding of effluent or contamination of ground and surface waters; and to prevent the 


occurrence of nuisance conditions.  Additionally, grasses or other ground cover must be 


established and well maintained in the irrigation area throughout the year for effluent 


and nutrient uptake by the crop.  Tailwater control facilities must also be provided, as 


necessary, to prevent the discharge of any effluent from the irrigated land. 


SP 18 prohibits effluent irrigation during rainfall events or when the ground is 


frozen or saturated.  SP 20 requires the spray fixtures for the irrigation system to be 


designed in a manner such they cannot be operated by unauthorized personnel. SP 26 


provides a total irrigation volume that cannot be exceeded. 


SP 27 requires the Applicant to monitor the physical condition of the spray 


irrigation fields on a weekly basis.  Any areas with problems such as surface runoff, 


surficial erosion, stressed or damaged vegetation, etc., must be recorded in the field log 


kept onsite and corrective measures initiated within 24 hours of discovery. 
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Comment 4: 


There is concern that groundwater will be impacted by the operation of this 


facility and concerns that it could impact the quality of the drinking water of area 


residents, including contaminating drinking water through high nutrient levels.  There 


were also questions regarding what controls would be in place to prevent irrigated 


effluent from impacting groundwater and questions asking what studies have been done 


to assess the effect of irrigated effluent on groundwater in the area.  Commenters note 


that the proposed facility was approximately 400 to 600 feet from the Edwards Aquifer 


Contribution Zone political boundary (which may actually extend under the proposed 


facility and development) and that numerous karst features exist in the area of the 


proposed facility and land application area.  It was requested that the Applicant be 


required to have a survey conducted for cave or recharge features at the proposed site 


and the results reported to TCEQ.  Finally, there were concerns that the soil on the land 


application area is too thin to support this activity and that the surface area would be 


more accurately described as karst surface and intermittent creek bed with potential for 


aquifer recharge. 


Response 4: 


This draft permit is for a surface irrigation system, and consequently allows no 


discharge to waters in the state.  The draft permit includes provisions to protect surface 


and groundwater through the use of buffers from creeks and wells, requirements to 


maintain crop coverage and health, no application of wastewater when the ground is 


saturated, and weekly inspections of the irrigation fields. 


Special Provision No. 6 and 7 requires a minimum horizontal distance of 500 feet 


from public water wells, springs, or other similar sources of public drinking water, and 


250 feet from private water wells as described in 30 TAC § 309.13(c).  Additionally, the 


land where surface irrigation using wastewater effluent occurs must be located a 


minimum horizontal distance of 150 feet from a private water well as described in 30 


TAC § 309.13(c)(1). 


Groundwater recharge takes place largely through direct infiltration of rainfall 


and through stream flow.  Special Provision No. 8 requires that no irrigation shall take 


place within a minimum of 100 feet of any surface water feature including the tributary 
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to Cibolo Creek to protect groundwater.  The irrigation effluent can be retained in the 


top 5 inches of soil when uniformly distributed in the application site.  The soil in the 


proposed application area has an average depth of 14 inches.  There is sufficiency of soil 


depth to keep irrigation effluent from moving below the rooting depth of the Bermuda 


grass and ryegrass vegetation on the proposed application site. 


The requirements of the draft permit are set to minimize the potential for 


percolation of effluent beyond the rooting depth so that effluent is completely utilized by 


the cover crops and does not reach groundwater. 


Comment 5: 


There were comments that the effluent land application area is mainly in the 


creek bed of Cibolo Tributary #30, not in pasture land as described in the application.  


Additionally, it was asked whether the plant or disposal area is located in a flood plain. 


Response 5:  


The ED notes that because this is a new TPDES permit, the facility will be 


required to meet the current facility design requirements in 30 TAC Chapter 217.  Those 


rules do not prohibit placement in a flood plain, but do not allow the ED to approve the 


design of a proposed treatment unit within a 100-year flood plain, unless the design 


provides protection for all open process tanks and electric units from inundation during 


a 100-year flood event.  See 30 TAC § 217.35(c).  Additionally, 30 TAC § 309.13(a) states 


that a “wastewater treatment plant unit may not be located in the 100-year flood plain 


unless the plant unit is protected from inundation and damage that may occur during 


that flood event.” 


Comment 6: 


There were comments that the proposed package plant may be undersized based 


on the size of the development and expected outflow volume.  One commenter noted 


that 30 TAC § 217.32 required that for a facility of this size, the permitted flow is the 


maximum 30-day average flow estimated by multiplying the average annual flow by a 


factor of at least 1.5.  Using that factor, the permitted 30-day average flow should be 


210,000 gallons per day.  The commenter also notes that the actual water usage for the 


rest of Fair Oaks Ranch averaged 556 gallons per household in 2012 and 513 in 2013.  
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This is about double what is proposed by the application of three persons per household 


multiplied by 75 gallons for each person (225 gallons total per household). 


Response 6: 


Item 1 on Page 1 of 44 in the application requires an applicant to provide the 


design flow rate for the proposed treatment facilities planned for construction within 


the next five years.  TCEQ’s review determines if the information provided shows that 


the initial permitted design flow rates being requested are for units that will be 


constructed within the next five years.  If construction of specific phases will not be 


started within this five-year time period, the phase may not be included in the proposed 


permit. 


Also, Items 1a and 1 b. on Page 10 of 44 of the application requires an applicant to 


provide justification for the proposed flows.  The response in the application contained a 


discussion regarding the need for the proposed permit and a justification for the flows 


requested.  Staff reviewed this information to determine if there was sufficient 


justification to demonstrate the need for the requested flow.  Failure to provide 


sufficient justification for the need for the permit and/or each proposed phase may 


result in a recommendation for denial of the application or proposed phases. 


In regards to the concerns that the facility will be undersized for the estimated 


households it will serve, Operational Requirement #8.a. of the draft permit outlines the 


requirements of the 75/90 rule, which addresses this concern.  The 75/90 rule requires 


that whenever flow measurements for a wastewater treatment plant reach 75% of the 


permitted average daily flow or annual average flow for three consecutive months, a 


permittee must initiate engineering and financial planning for expansion or upgrading 


their facility.  Whenever the average daily flow or annual average flow reaches 90% of 


the permitted average daily flow for three consecutive months, a permittee must obtain 


the necessary authorization from TCEQ to commence construction of the necessary 


additional treatment and/or collection system.  See 30 TAC §305.126(a).  However, the 


application does not question whether an applicant has requested a lessor flow than will 


be required during the next five years. 
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Other Requirement No. 4 of the draft permit requires that prior to construction 


of the treatment facilities, the permittee shall submit to the TCEQ a summary submittal 


letter in accordance with the requirements in 30 TAC § 217.6(c).  If requested by the 


Wastewater Permitting Section, the permittee must submit plans, specifications, and a 


final engineering design report that comply with 30 TAC Chapter 217, Design Criteria 


for Wastewater Treatment Systems.   The final engineering report would need to show 


how the permittee will comply with 30 TAC § 217.32, Design Organic Loading and 


Flows, which specify flow assumption ranges per type of source e.g. residential, school, 


hospital, etc. 


Comment 7: 


There were questions regarding what measures will be in place to protect the 


environment from effluent application, the release/land application of effluent that does 


not meet treatment standards, and chlorine releases. 


Response 7: 


Applicant’s proposed effluent application rate of 3.87 feet/year or 0.108 


inches/day, when evenly distributed over a vegetated area with Bermuda grass and 


ryegrass over an area with 2.3 percent slopes, will be temporarily stored for plant use in 


less than 5 inches of soil.  This application rate (0.108 inches/day) should not cause 


surface runoff and thus will be protective of surface and groundwater. 


Comment 8: 


There were questions regarding how sludge, solids, and chlorine be handled by 


the facility. 


Response 8: 


Sludge generated from the treatment facility is planned to be hauled by a 


registered transporter to San Antonio Water System, Dos Rios Wastewater Facility, 


permit no. WQ0010137033 to be digested, dewatered, and then disposed of with the 


bulk of the sludge from the plant accepting the sludge.  The draft permit also authorizes 


the disposal of sludge at a TCEQ authorized land application site or co-disposal landfill.   


The permittee must handle and dispose of sewage sludge in accordance with 30 TAC 


Chapter 312 and all other applicable state and federal regulations in a manner that 
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protects public health and the environment from any reasonably anticipated adverse 


effects due to any toxic pollutants that may be present in the sludge. 


The Applicant must construct the facility to meet 30 TAC § 217.278 which 


describes the requirements for the housing Chlorine (Cl2) for disinfection.  The rules 


states that the permittees must provide gas detectors and protection.  An area 


containing Cl2 or SO2 under pressure must have a gas detector and alarm system. 


Comment 9:  


There were questions regarding what level of treatment would be provided to 


treat emerging contaminants of concern, such as pharmaceuticals and personal care 


products.  Additionally, it was asked what procedures and protocols will be in place to 


prevent hazardous, industrial, or other waste from entering the collection system. 


Response 9:  


The U.S. Environmental Protection Agency (EPA) is investigating pharmaceutical 


and personal care products (PPCPs), and has, to date, stated that scientists have not 


found evidence of adverse human health effects from PPCPs in the environment.  


Examples of pharmaceuticals s are antibiotics and analgesics; and examples of personal 


care products are cosmetics and fragrances.  PPCP removal during municipal 


wastewater treatment, including processes, has been documented in the scientific 


studies/literature (for example, Lee, Howe and Thompson, 2009; Oulton, Kohn and 


Cuiertny, 2012; EPA-820-R-10-002, 2010).  However, standard removal efficiencies 


have not been established for PPCPs nor are there state or federal effluent limits.  


Additionally, Permit Condition #6 of the draft permit prohibits any hazardous 


waste storage, processing, or disposal that requires a permit or other authorization 


pursuant to the Texas Health and Safety Code. 


Comment 10:  


There were questions regarding the type of treatment system proposed and 


whether the chosen method is proven and suitable for long-term planning.  Additionally, 


there was a comment TCEQ should require ultra-violet disinfection rather than sodium 


hypochlorite disinfection at this plant. 
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Response 10: 


TCEQ does not mandate how or what treatment technology or processes will be 


used to meet the effluent limitations ultimately required if the draft permit is issued. 


However, the draft permit requires that prior to construction of the treatment facilities 


and after the permit is issued, the Applicant must submit to TCEQ plans and 


specifications for the facility in accordance with the requirements in 30 TAC § 217.6. 


Submitting the plans and specifications to TCEQ are not required prior to the permit 


being issued.  However, when submitted, the plans and specifications must clearly show 


how the treatment system will meet the permitted effluent limitations in the permit. 


TCEQ rules require that disinfection of domestic wastewater must be protective 


of both public health and aquatic life.  However, the rules do not require use of specific 


methods of disinfection. 


Comment 11: 


There was a question asking what level of nutrients would be in the effluent. 


Response 11: 


Special Provision #25 in the draft permit requires the operator on an annual 


basis to analyze the irrigation effluent for total nitrogen content and submit results of 


annual sampling to TCEQ.  Further, the volume of irrigation used in a year is limited by 


the acreage irrigated and the content of total nitrogen in the irrigation effluent such that 


the nitrogen requirements of the Bermuda grass crop and the ryegrass crop will not be 


exceeded. 


Comment 12: 


There was a question asking whether the effluent limitations in the draft permit 


were protective of public health, drinking water, wildlife, and plants. 


Response 12: 


Where irrigation occurs and public contact is possible, the treated effluent must 


meet the disinfection requirements in 30 TAC Chapter 309.  As a result, the existing 


permit requires a high quality effluent, buffer zones, and disinfection of the treated 


effluent.  The effluent is chlorinated in a chlorine contact chamber to a residual of 1.0 


mg/l with a minimum detention time of 20 minutes based on peak flow.  The effluent 
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transferred to the holding pond must be re-chlorination prior to the effluent being 


delivered into the irrigation system.  Trace chlorine residual shall be maintained in the 


effluent at the point of irrigation application.  EPA “Guidelines for Water Reuse” 


(EPA/625/R-92/004) states that there have not been bacteria related outbreaks 


resulting from the spray irrigation of treated effluent that was disinfected.  The effluent 


quality should be such so that it can have uses comparable to Type I reclaimed water 


uses, which are uses that there is likely to be contact with humans.  See 30 TAC § 


210.3(31). 


Type I reclaimed water uses include irrigation in areas where the public may be 


present when irrigation is taking place.  Type I reclaim water uses include landscape 


irrigation at individual homes, public parks, golf courses, and school yards.  Also, this 


type of effluent is used for irrigation of certain food crops and irrigation of pastures for 


milking animals.  See 30 TAC § 210.32. 


There are factors in addition to the disinfection by chlorine that make conditions 


unfavorable for any pathogens that might be present in wastewater.  Factors that affect 


survival after the treatment process include temperature (shorter survival at higher 


temperatures), humidity (shorter survival at lower humidity), and pH, amount of 


rainfall, amount of sunlight (solar radiation is detrimental to survival) and the 


competitive natural microbic fauna and flora.  Effluent irrigation is widely practiced and 


where properly implemented, use is generally accepted in public urban and agricultural 


areas.  The proposed quality of the effluent after treatment is consistent with the quality 


of the effluent used in spray irrigation systems that are approved in this geographical 


area of the state. 


Comment 13:  


There are concerns about nuisance odor conditions from the proposed facility 


and what procedures will be in place to prevent or to protect the environment if 


nuisance odor conditions should occur. 


Response 13: 


TCEQ rules require that domestic wastewater treatment facilities meet buffer 


zone requirements for the abatement and control of nuisance odor conditions.  See 30 
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TAC § 309.13(e).  According to the application, the Applicant owns the required buffer 


zone area.   Nuisance odor is not expected to occur as a result of the permitted activities 


at the facility if the permittee operates the facility in compliance with TCEQ’s rules and 


the terms and conditions of the draft permit. 


Individuals are encouraged to report any concerns about nuisance odor issues or 


suspected noncompliance with the terms of any permit or other environmental 


regulation by contacting the San Antonio Regional Office at 210-490-3096, or by calling 


the 24-hour toll-free Environmental Complaints Hotline at 1-888-777-3186.  TCEQ 


investigates all complaints received.  If the facility is found to be out of compliance with 


the terms and conditions of its permit, it is subject to TCEQ enforcement protocol. 


Comment 14:  


There was a comment that the Applicant be required to provide recycle/reuse 


water treated to an acceptable standard for beneficial use by the residents of the new 


subdivision.  Another commenter suggested that TCEQ require the facility to be built 


utilizing “purple pipe” technology, which would allow re-use water to be cycled through 


homes a second time prior to being land applied. 


Response 14: 


The Texas Water Code (TWC) authorizes TCEQ to issue permits for discharges 


into or adjacent to water in the state.  See TWC § 26.027.  While beneficial reuse of 


effluent from treated domestic wastewater is encouraged there are no state 


requirements that mandate the beneficial reuse of treated wastewater.  It is the 


responsibility of the Applicant to decide what to do with the effluent from the facility 


consistent with the TWC and the Texas Surface Water Quality Standards.  As previously 


discussed in an earlier response, 30 TAC Chapter 210 provide a mechanism for a 


permittee to obtain authorization to reuse its effluent if it meets certain conditions, 


including having a valid permit. 


Comment 15: 


It was noted that there was a discrepancy in the application regarding the 


distance from the proposed facility to the City of Fair Oaks Ranch wastewater treatment 


plant (WWTP).  The commenter states that the city WWTP was only 2 miles away rather 
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than over 3 miles away from the proposed facility.  There was also a question asking how 


this application encourages, promotes, and supports area-wide waste collection, 


treatment, and disposal systems.  There was also a comment that the application did not 


include certified letters to and from the Fair Oaks Ranch WWTP regarding whether they 


would be willing to allow the Applicant to connect to this facility.  Additionally, the 


application did not include an analysis of the cost of connecting to the Fair Oaks Ranch 


WWTP or the cost of expanding the Fair Oaks Ranch WWTP facility to enable it to 


accept the waste. 


Response 15: 


The original permit application indicated that there were no WWTPs within three 


miles of the proposed facility.  On November 12, 2014, TCEQ received an updated 


portion of the application that corrected the original representation and indicated that 


the City of Fair Oaks Ranch WWTP was within three miles of the proposed facility. 


According to documentation submitted by the Applicant, the City Fair Oaks 


Ranch WWTP (WQ0011876001) was amenable to accepting the discharge, but did not 


have sufficient current capacity to handle the proposed waste volume without 


constructing a facility expansion.   The Applicant is not required to provide a cost 


analysis of the cost of connecting to the Fair Oaks Ranch WWTP or the cost of 


expanding the Fair Oaks Ranch WWTP facility if the facility does not have sufficient 


current capacity to accept the waste. 


Comment 16:  


There were comments that an application to form a municipal utility district 


(MUD) may follow and that those requirements in 30 TAC Chapter 293 should be 


addressed as part of the water quality permit rather than as a separate issue. 


Response 16: 


TCEQ will act according to the rules and regulations regarding creation of new 


MUDs when an application is received to create such a district.  There are no state 


requirements that this process must occur at this stage of development prior to 


construction of the proposed residential project. 
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Comment 17:  


There were comments that the developer plans to build 600+ homes in the 


planned service area, but because it is located outside the city limits of Fair Oaks Ranch, 


it subject to the jurisdiction of Cow Creek Groundwater Conservation District, which 


due to its restrictions, would limit the number of homes to approximately 86 (one water 


connection per 4 acres) and that this limitation would make the development fiscally 


infeasible.  Therefore, commenters ask why TCEQ would allow the building of a WWTP 


that would service only 86 homes, rather than letting the development rely on individual 


septic systems. 


Response 17: 


If the number of homes in the proposed development is ultimately less than what 


is currently planned, then the Applicant will have to decide whether the proposed 


project to construct and operate a treatment facility is still financially viable.  As part of 


the wastewater permitting process, TCEQ review is limited to water quality issues.  


Ancillary issues, such as funding, financial feasibility, etc. are not considered by TCEQ 


in its decision to issue a wastewater permit.  However, note that the issuance of this 


permit does not exempt the Applicant from complying with all other applicable state, 


federal, or local regulations.  It is the responsibility of the Applicant to obtain all other 


applicable authorizations and financing needed to utilize the permit. 


Comment 18:  


There was a question regarding what level of certification will be required for the 


operator of the WWTP and for conducting land disposal application. 


Response 18: 


Special Provision No. 2 in the draft permit requires the permittee use a licensed 


wastewater treatment facility operator(s) holding a valid license or registration 


according to the requirements of 30 TAC Chapter 30, Occupational Licenses and 


Registrations and in particular 30 TAC Chapter 30, Subchapter J, Wastewater Operators 


and Operations Companies.  This proposed Category D facility must be operated by a 


chief operator or an operator holding a Category D license or higher.  That means that 


the facility must be operated a minimum of five days per week by a licensed chief 


operator or an operator holding the required level of license or higher.  Additionally, the 
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licensed chief operator or operator holding the required level of license or higher must 


be available by telephone or pager seven days per week. 


Comment 19:  


It was noted prior to and at the public meeting that the public notice for the 


application failed to meet the rule requirements because the application and draft 


permit were not made available in Kendall County where the facility is proposed to be 


located, but at the Fair Oak Ranch City Hall located in Bexar County. 


Response 19: 


Subsequent to the public meeting on the application, the Applicant published a 


combined NORI and NAPD on December 19, 2014 in the Boerne Star to correct this 


notice deficiency.  For this notice, the required documents for public view were posted at 


the Kendall County Courthouse, 201 E. San Antonio Avenue, Boerne, Texas, in the 


county where the facility is proposed to be located. 


Comment 20:  


There were further comments after the combined NORI/NAPD was published in 


December that the Applicant’s posting of the application at the Boerne Courthouse did 


not contain the full correspondence from the file. 


Response 20: 


For the NAPD, 30 TAC § 39.411(c)(5) requires the Applicant to post “a copy of the 


complete application and the executive director's preliminary decision” for reviewing 


and copying (the NORI requires the copy of the complete application). The Applicant is 


not required to post the correspondence associated with the application and preliminary 


decision. 


Comment 21:  


There was a question regarding what security measures will be in place to prevent 


access to the WWTP or land disposal areas to animal or human intruders. 


Response 21: 


Chapter 217 - Design Criteria for Domestic Wastewater Systems (Subchapter M: 


Safety) outlines the safety aspects of a treatment facility design.  Access control must be 


demonstrated by a completely fenced facility that has a lockable gate. Since the 
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proposed facility will contain an open tank it must be protected from intrusion by one of 


two methods.  Either the Applicant must have an intruder resistant fence that is at least 


8.0 feet tall made of solid material or chain-link fence, topped with at least one strand of 


barbed-wire or an intruder resistant fence that is at least 6.0 feet tall made of solid 


material or chain-link fence topped with three strands of barbed-wire.  See 30 TAC § 


217.328. 


Comment 22:  


There was a question regarding what laboratory the Applicant will submit its 


permit required samples to for analysis. 


Response 22: 


The Applicant is not required to identify the specific laboratory it will use to 


analyze required samples as part of the permit application process.  However, the 


samples must be analyzed by a laboratory accredited by the state of Texas to perform 


soil sample analysis for purposes of permit compliance. 


Comment 23:  


There was a comment that the global positioning system (GPS) coordinates in the 


permit application are incorrect. 


Response 23: 


There was a transposition error in the original permit application regarding the 


GPS coordinates for the proposed facility.   On November 12, 2014, TCEQ received an 


updated portion of the application that corrected the GPS coordinates on page 12 of 18, 


Section I. from latitude 29.461201 to 29.462100. 


Comment 24:  


There were questions regarding the source of electric power and the back-up 


power supply for the facility.  Additionally, it was asked what safeguards would be in 


place in the event of power outages to prevent discharges of inadequately treated 


wastewater. 


Response 24: 


Provision No. 4 on Page 11 of the draft permit states that the permittee is 


responsible for installing, prior to plant start-up (and subsequently maintaining), 
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adequate safeguards to prevent the discharge of untreated or inadequately treated 


wastes during electrical power failures by means of alternate power sources, standby 


generators, and/or retention of inadequately treated wastewater. 


The Applicant submitted treatment unit dimensions that will meet the 


requirements of 30 TAC Chapter 217, Design Criteria for Domestic Wastewater Systems 


for treatment units.  They also submitted a description of design features (auxiliary 


power, alarm systems, standby and duplicate units, holding tanks, stormwater clarifiers, 


etc.) and functional arrangements (flexibility of piping and of valves to control flow 


through the plant, reliability of power source, etc.) to prevent bypasses or overflows of 


untreated wastewater that might result from excessive inflow or infiltration, power 


failure, equipment malfunction, and facility unit maintenance. 


Comment 25:  


There was a question regarding whether there were any endangered species 


identified on or near the plant site and land disposal areas and if so, what measures are 


proposed to protect those endangered species. 


Response 25: 


TCEQ does not review permit applications, such as this one, that would not 


authorize discharges to water in the state to determine whether there would potentially 


be any adverse effects on an aquatic or aquatic dependent federally endangered or 


threatened species.  However, TCEQ may consider potential adverse effects to state 


listed species and will coordinate with Texas Parks and Wildlife Department (TPWD), as 


needed.  This application is for a TLAP and the draft permit does not authorize a 


discharge of pollutants into water in the state. 


Comment 26:  


There was a question regarding how the Applicant plans to comply with Special 


Provisions Nos. 1-4, 6-10, and 11-25; and Operational Requirements No. 4 and 9 in the 


draft permit. 


Response 26: 


The Applicant is responsible for complying with all terms of the permit or is 


subject to potential TCEQ enforcement action.  However, the permitting process does 
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not require the Applicant, unless specifically required in the permit requirements, to 


identify the specific methods/procedures/activities that will be used to comply with the 


noted requirements. 


Comment 27:  


There was a comment whether the Applicant would agree to supply certain 


information beyond what is required by the permit or applicable rules or law via a 


website or mail to the mailing list for this permit. 


Response 27: 


The Applicant may agree to provide supplemental information to interested 


parties beyond what is required by the permit or applicable rules by whatever means is 


agreed upon.  However, the responsibility with enforcing compliance with such 


agreements is between the parties. 


Comment 28:  


There was a question regarding what warning systems will provided to notify the 


public of malfunctions at the facility and at the land disposal area. 


Response 28: 


The Applicant is required to comply with 30 TAC §217.323, which requires an 


owner to perform an analysis of operational and maintenance tasks to identify 


potentially hazardous situations.  For those identified potentially hazardous tasks, a list 


of safety precautions must be prepared for each task that identifies the necessary tools 


needed, supplies, monitoring equipment, personal protective equipment, warning signs, 


and guards.  These provisions are in place to provide for the safety of personal 


conducting the tasks and any person who might come into contact with the activity. 


Provision No. 7 on Page 6 of the draft permit requires the Applicant to provide 


notification of noncompliance in accordance with 30 TAC § 305.125(9).  Any 


noncompliance that may endanger human health or safety, or the environment must be 


reported to TCEQ orally or by fax to the Regional Office within 24 hours of becoming 


aware of the noncompliance.  A written submission must also be provided to TCEQ 


within five working days.   The written submission shall contain a description of the 


noncompliance and its cause; the potential danger to human health or safety, or the 
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environment; the period of noncompliance, including exact dates and times; if the 


noncompliance has not been corrected, the time it is expected to continue; and steps 


taken or planned to reduce, eliminate, and prevent recurrence of the noncompliance, 


and to mitigate its adverse effects. 


Comment 29:  


There was a question asking what authority the permit writer had in granting or 


denying a permit application when there is overwhelming public support/opposition 


that is well founded. 


Response 29: 


The permit writer has no authority, under any circumstances, to personally make 


a decision on whether to grant or deny a permit application.  The ultimate decision on 


whether to issue a permit is made by the Commission, under the appropriate rules and 


regulations governing the permitting process. 


Comment 30:  


There were questions regarding who owns the plant and disposal site under what 


type of legal title; who will own the plant site and land disposal area after construction; 


who will own the treatment facilities; and whether the Applicant has plans to change the 


ownership of the plant site and land disposal area in the future.  Additionally, there was 


a question asking how a non-owner could apply for a permit. 


Response 30: 


When considering issuance of a TPDES permit, the ED does not consider or 


adjudicate property right issues.  Also note that the issuance of this permit does not 


grant the Applicant the right or authorization to use another person's property without 


their consent.  This includes, but is not limited to, property belonging to any individual, 


partnership, corporation, or other entity.  Neither does this permit authorize any 


invasion of personal rights nor any violation of state, federal, or local laws or 


regulations. 


If the permit is issued by TCEQ, it is the responsibility of the Applicant to acquire 


any necessary property rights needed to utilize the permit. 
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Comment 31: 


There were questions regarding the identity and professional experience of the 


designer of the facility, designer of the land disposal units, and the operator of the 


facility and land application. 


Response 31: 


A permittee is not required to identify or provide documentation on the expertise 


of any person who may design any of the features relating to this permit.  However, once 


issued the Applicant is required to meet the facility design requirements in 30 TAC 


Chapter 217, Design Criteria for Domestic Wastewater Systems. 


Comment 32: 


A) The subdivision plat submitted to the city for approval was not the same as 


the one in the permit application. 


B) There was a request that TCEQ suspend any and all decisions regarding the 


permitting, construction, and placement of the WWTP until the master 


subdivision plan has been modified to comply with the City of Fair Oaks 


Ranch subdivision ordinances. 


C) There were comments that the subdivision plat had been disapproved three 


times by the City of Fair Oaks Ranch engineer. 


D) There are concerns about the impact of the new development and WWTP on 


local property values. 


E) There were concerns that the plant will shut down nearby businesses due to 


eminent domain. 


F) There are concerns about the aesthetics (appearance) of the proposed facility. 


G) There were concerns that the road infrastructure is ill-equipped to handle the 


resulting traffic from this development. 


H) There are concerns about noise and security lighting from the proposed 


facility and what procedures will be in place to prevent or to protect the 


environment from those conditions. 
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Response 32: 


TCEQ does not have jurisdiction to consider any of these issues when 


determining whether to issue a wastewater discharge permit.  The wastewater 


permitting process is intended to control the discharge of pollutants into or adjacent to 


water in the state and to protect the water quality of the state’s rivers, lakes, and coastal 


waters. 


Changes Made to the Draft Permit in Response to Comments 


No changes were made to the draft permit in response to comments. 


 


Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard Hyde, P.E., Executive Director 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
By ____________________ 
Robert D. Brush, Staff Attorney 
Environmental Law Division 
State Bar No. 00788772 
 
Representing the Executive Director of the 
Texas Commission on Environmental Quality 
 


CERTIFICATE OF SERVICE 


I certify that on April 30, 2015 the “Amended Executive Director’s Response to 


Public Comments” for Permit No.WQ0015219001 was filed with the Texas Commission 


on Environmental Quality’s Office of the Chief Clerk. 


 
_______________________ 
Robert D. Brush, Staff Attorney 
Environmental Law Division 
State Bar No. 00788772 
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