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EXECUTIVE DIRECTOR’S RESPONSE TO REQUESTS FOR RECONSIDERATION
AND HEARING REQUESTS

The Executive Director (ED) of the Texas Commission on Environmental Quality (commission
or TCEQ) files this response (Response) to the requests for reconsideration and requests for a
contested case hearing submitted by persons listed herein regarding the above-referenced
matter. The Texas Clean Air Act (TCAA), Texas Health & Safety Code (THSC) § 382.056(n),
requires the commission to consider hearing requests in accordance with the procedures
provided in TEX. WATER CoDE (TWC) § 5.556.1 This statute is implemented through the rules in
30 Texas Administrative Code (TAC) Chapter 55, Subchapter F.

A map showing the location of the site for the proposed plant is included with this response and
has been provided to all persons on the attached mailing list. In addition, a current compliance
history report, technical review summary, modeling audit, and draft permit prepared by the
ED’s staff have been filed as backup material for the commissioners’ agenda. The ED’s Response
to Public Comment (RTC), which was mailed by the chief clerk to all persons on the mailing list,
is on file with the chief clerk for the commission’s consideration.

l. Application Request and Background Information

Columbia Packing Co., Inc. (Columbia or Applicant) has applied to the TCEQ for a New Source
Review Authorization under THSC § 382.0518. This permit will authorize the Applicant to
operate an existing smokehouse and meat packing plant consisting of two boilers and two
smokehouses. Each smokehouse is limited to a maximum hourly usage rate of 8.58 pounds of
sawdust per hour and a maximum annual usage rate of 75,160.80 pounds of sawdust per year.
The plant is located at 2807 E. 11th St., Dallas, Dallas County. Contaminants authorized under
this permit include particulate matter (PM), including PM with diameters of 10 microns or less
(PMyp) and 2.5 microns or less (PMzs), carbon monoxide (CO), nitrogen oxides (NOy, as defined
as the sum of NO and NO., collectively expressed as NOy), sulfur dioxide (SO.), organic
compounds, and hazardous air pollutants. The Applicant is not delinquent on any
administrative penalty payments to the TCEQ. The compliance history rating for an applicant
includes: enforcement orders, consent decrees, court judgments, criminal convictions, chronic
excessive emission events, investigations, Notices of Violation, audits and violations disclosed
under the Audit Act, environmental management systems, voluntary on-site compliance
assessments, voluntary pollution reduction programs, and early compliance. The compliance
history rating for Columbia is 27.78, Satisfactory. The compliance history for this Applicant
includes a criminal conviction for an unauthorized discharge under Texas Water Code § 7.147.

1 Statutes cited in this response may be viewed online at www.statutes.legis.state.tx.us/. Relevant statutes are found
primarily in the THSC and the TWC. The rules in the Texas Administrative Code may be viewed online at
Wwww.s0s.state.tx.us/tac/index.shtml, or follow the “Rules” link on the TCEQ website at www.tceq.texas.gov.
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The Applicant’s compliance history rating referenced in this response is subject to any reply filed
pursuant to 30 TAC 8§ 55.209(g). The TCEQ Enforcement Database was searched and no
enforcement activities were found that are inconsistent with the compliance history.

Before work begins on the construction of a new facility that may emit air contaminants, the
person planning the construction must obtain a permit from the commission. This permit
application is for an initial issuance of Air Quality Permit Number 1060009.

The permit application was received on January 23, 2014 and declared administratively
complete on February 5, 2014. The Notice of Receipt and Intent to Obtain an Air Quality Permit
(NORI or first public notice) for this permit application was published in English on February
12, 2014 in The Dallas Morning News and in Spanish on February 15, 2014 in Al Dia. The
Notice of Application and Preliminary Decision for an Air Quality Permit (NAPD or second
public notice) was published on October 11, 2014 in English in The Dallas Morning News and in
Spanish on October 12, 2014 in Al Dia. A public meeting was held on November 13, 2014 in
Dallas. The notice of public meeting was mailed to the interested parties on the chief clerk’s
mailing list on October 20, 2014. The public comment period ended at the close of the public
meeting on November 13, 2014. The ED’s Response to Public Comment (RTC) was mailed on
May 6, 2015 to all interested persons, including those who asked to be placed on the mailing list
for this application and those who submitted comments or requests for a contested case hearing.
The cover letter attached to the RTC included information about making requests for a
contested case hearing or for reconsideration of the ED’s decision.?2 The letter also explained
that hearing requesters should specify any of the ED’s responses to comments they dispute and
the factual basis of the dispute, in addition to listing any disputed issues of law or policy.

The time for requests for reconsideration and hearing requests ended on June 5, 2015.3 The
TCEQ received timely hearing requests during the public comment period that were not
withdrawn from the following persons: Senator Royce West, City of Dallas Councilmember
Dwayne Caraway, LaJuana Barton, Myrtis Evans-Griffin, Phillip Gipson, Libbie Terrell Lee,
Janet Long, and Linda Preston. The TCEQ received timely hearing requests from the Cedar
Crest Neighborhood Association.

1. Applicable Law for Requests for Reconsideration

The commission must assess the timeliness and form of the requests for reconsideration, as
discussed in Section | above. The form requirements are set forth in 30 TAC 8§ 55.209(f), which
states, “Responses to requests for reconsideration should address the issues raised in the
request.”

2 See TCEQ rules at 30 TAC Ch. 55, subch. F. Procedural rules for public input to the permit process are found
primarily in chapters 39, 50, 55, and 80 of Title 30 of the TAC.
* See, Section 111.D.2, infra.
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I1l. Response to Requests for Reconsideration

Each of the requests for reconsideration address responses in the ED’s RTC filed on May 4,
2015. Ms. Janet Long stated that the ED’s RTC responses 1, 2, and 4 cited modeling studies that
were not accurate representations of the area around Columbia.

REQUEST FOR RECONSIDERATION OF RESPONSES 1, 2, AND 4:

Ms. Janet Long stated that the modeling studies evaluated background concentrations for PMzs
using 2011-2013 data collected at EPA AIRS monitor 481130050, located near the Kay Bailey
Hutchinson Convention Center at 717 South Akard in Dallas, TX and for NO2 using 2011-2013
data collected at EPA AIRS monitor 481130069 at 1415 Hinton Street, Dallas, TX. She stated
that using monitors closer to Columbia’s plant site and data from a more recent time period
would provide a more accurate evaluation of the background emissions for this area.

TCEQ RESPONSE:

As stated in the RTC, the use of these monitors is reasonable based on the Applicant’s
guantitative review of emissions sources in the surrounding area of the monitor site relative to
the project site, and the modeling included an inventory of off-property sources. The Applicant
modeled all relevant nearby sources of PM2s emissions. The Applicant chose a representative
monitor to include any other potential emissions not being captured by the modeled sources.
Therefore, the use of the Convention Center monitor is reasonable given the conservatism of
including the nearby sources and a representative monitor. The Applicant also modeled all
relevant nearby sources of NO; emissions. The Applicant chose a representative monitor to
include any other potential emissions not being captured by the modeled sources. Therefore, the
use of the Hinton monitor was reasonable given the conservatism of including the nearby
sources and a representative monitor.

IV. Applicable Law for Hearing Requests

The commission must assess the timeliness and form of the hearing requests, as discussed in
Section | above. The form requirements are set forth in 30 TAC § 55.201(d):

(d) A hearing request must substantially comply with the following:

(1) give the name, address, daytime telephone number, and, where possible, fax
number of the person who files the request. If the request is made by a group or
association, the request must identify one person by name, address, daytime
telephone number, and, where possible, fax number, who shall be responsible for
receiving all official communications and documents for the group;

(2) identify the person's personal justiciable interest affected by the application,
including a brief, but specific, written statement explaining in plain language the
requester's location and distance relative to the proposed facility or activity that
is the subject of the application and how and why the requester believes he or she
will be adversely affected by the proposed facility or activity in a manner not
common to members of the general public;

(3) request a contested case hearing;
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(4) list all relevant and material disputed issues of fact that were raised during
the public comment period and that are the basis of the hearing request. To
facilitate the commission's determination of the number and scope of issues to be
referred to hearing, the requester should, to the extent possible, specify any of the
executive director's responses to comments that the requester disputes and the
factual basis of the dispute and list any disputed issues of law or policy; and

(5) provide any other information specified in the public notice of application.

The next necessary determination is whether the requests were filed by “affected persons” as
defined by TWC § 5.115, and implemented in commission rule 30 TAC 8 55.203. Under 30 TAC
8§ 55.203, an affected person is one who has a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application. An interest common to
members of the general public does not qualify as a personal justiciable interest. Local
governments with authority under state law over issues raised by the application receive affected
person status under 30 TAC § 55.203(b).

In determining whether a person is affected, 30 TAC § 55.203(c) requires all factors be
considered, including, but not limited to, the following:

(1) whether the interest claimed is one protected by the law under which the application
will be considered;

(2) distance restrictions or other limitations imposed by law on the affected
interest;

(3) whether a reasonable relationship exists between the interest claimed

and the activity regulated;

(4) likely impact of the regulated activity on the health and safety of the person,
and on the use of property of the person;

(5) likely impact of the regulated activity on use of the impacted natural resource
by the person; and

(6) for governmental entities, their statutory authority over or interest in the
issues relevant to the application.

In addition to the requirements noted above regarding affected person status, in accordance
with 30 TAC § 55.205(a), a group or association may request a contested case hearing only if the
group or association meets all of the following requirements:

(1) one or more members of the group or association would otherwise have standing to
request a hearing in their own right;

(2) the interests the group or association seeks to protect are germane to the
organization's purpose; and

(3) neither the claim asserted nor the relief requested requires the participation of the
individual members in the case.

If the commission determines a hearing request is timely and fulfills the requirements for
proper form, and the hearing requester is an affected person, the commission must apply a
three-part test to the issues raised in the matter to determine if any of the issues should be



EXECUTIVE DIRECTOR’S RESPONSE TO REQUESTS FOR RECONSIDERATION AND
HEARING REQUESTS

Columbia Packing Co., Inc., Permit No. 106009

Page 5 of 16

referred to the State Office of Administrative Hearings (SOAH) for a contested case hearing. The
three-part test in 30 TAC § 50.115(c) is as follows:

(€)) The issue must involve a disputed question of fact;
(2) The issue must have been raised during the public comment period; and
3) The issue must be relevant and material to the decision on the application.

The law applicable to the proposed facility may generally be summarized as follows. A person
who owns or operates a facility or facilities that will emit air contaminants is required to obtain
authorization from the commission prior to the construction and operation of the facility or
facilities.# Thus, the location and operation of the proposed facility requires authorization under
the TCAA. Permit conditions of general applicability must be in rules adopted by the
commission.® Those rules are found in 30 TAC Chapter 116. In addition, a person is prohibited
from emitting air contaminants or performing any activity that violates the TCAA or any
commission rule or order, or that causes or contributes to a condition of air pollution.® The
relevant rules regarding air emissions are found in 30 TAC Chapters 101 and 111-118. In
addition, the commission has the authority to establish and enforce permit conditions consistent
with this chapter.” The materials accompanying this response list and reference permit
conditions and operational requirements and limitations applicable to this proposed facility.

V. Analysis of Hearing Requests

A. Were the requests for a contested case hearing in this matter timely and in proper form?

The following persons submitted timely hearing requests that were not withdrawn: Senator
Royce West, City of Dallas Councilmember Dwayne Caraway, LaJuana Barton, Myrtis
Evans-Griffin, Phillip Gipson, Libbie Terrell Lee, Janet Long, and Linda Preston. A timely
hearing request was also submitted by Phillip Gipson, as a representative of the Cedar Crest
Neighborhood Association.

1. Senator Royce West
Senator Royce West timely submitted two hearing requests on August 27, 2013 and
March 13, 2014. The hearing requests are identical. He provided his name, phone
number, and office address. He requested a contested case hearing in his official capacity
as state senator. He stated that he “would like to formally contest this application” and
“to request that a public meeting be held in Dallas Texas.” Additionally, his request
states, “This public hearing would allow the citizenry of Senate District 23 an
opportunity to formally comment on how this application would impact them and the
surrounding communities.” A public meeting was held on November 13, 2014 per the
senator’s request. The public meeting included an informal question and answer period
where attendees were able to ask questions of the Applicant and TCEQ staff, and a
formal comment period where comments from the public were audio recorded. Those

* THSC § 382.0518
® THSC § 382.0513
® THSC § 382.085

" THSC § 382.0513
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comments were transcribed and included in the ED’s formal Response to Comments.

The request submitted by Senator West expressed concern for the constituency of Senate
District 23. However, the request did not identify at least one person who would have
standing to request a hearing in their own right, i.e., identify a personal justiciable
interest, as required by 30 TAC 88 55.201(d) and 55.205(a)(1). Additionally, while the
request included the Senator’s name, phone number, and office address, the request did
not identify a personal justiciable interest affected by the application, including a brief,
but specific, written statement explaining in plain language the requester's location and
distance relative to the proposed facility or activity that is the subject of the application
and how and why the requester believes he or she will be adversely affected by the
proposed facility or activity in a manner not common to members of the general public
as required by 30 TAC § 55.201(d).

Based on the foregoing, the ED finds that the request did not substantially comply with
all of the requirements to request a contested case hearing required by 30 TAC
§ 55.201(d). Therefore, the ED cannot determine whether it is likely that Senator West,
as an individual, will be impacted differently than any other member of the general
public or if the regulated activity will likely impact his interest. Nor can the ED
determine whether any group or association will meet the requirements for group or
associational standing.

City of Dallas Councilmember Dwayne Caraway

Councilmember Dwayne Caraway timely submitted two hearing requests on August 27,
2013 and May 20, 2015. He provided his name, a phone number, and his office address.
He requested a contested case hearing in his official capacity as councilmember. His
request on August 27, 2013 stated, “lI want to express my total opposition for the
authorization of a permit for Columbia Meat Packing for their existing batch
smokehouse. I am requesting a hearing for the mentioned permit.” His May 20, 2015
request stated that he requested a contested case hearing. He stated that he was

“making this request to preserve and protect the health of the
neighborhoods in the area. The air emissions from the facility plant will
negatively affect their health and that of nearby residents in a manner not
common to the general public. They will be exposed to emissions
including coarse and find particulate matter (PM10 and PM2.5), carbon
monoxide (CO), nitrogen oxides (NO-x), sulfur dioxide (SO2), organic
compounds, and hazardous air pollutants. These pollutants have well
established impacts on human health and welfare including respiratory
symptoms, exacerbation of asthma and other respiratory illnesses, cancer,
exacerbation of heart disease, and premature death.”

While the request submitted by Councilmember Caraway expressed concern for the
health of the neighborhoods in the area, the request did not identify at least one person
who would have standing to request a hearing in their own right, i.e., identify a personal
justiciable interest, as required by 30 TAC 8§ 55.201(d) and 55.205(a)(1). Additionally,
while the request included the Councilmember’'s name, phone number, and office
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address, the request did not identify a personal justiciable interest affected by the
application, including a brief, but specific, written statement explaining in plain
language the requester's location and distance relative to the proposed facility or activity
that is the subject of the application and how and why the requester believes he or she
will be adversely affected by the proposed facility or activity in a manner not common to

members of the general public as required by 30 TAC § 55.201(d).

Based on the foregoing, the ED finds that the request did not substantially comply with
all of the requirements to request a contested case hearing required by 30 TAC
§ 55.201(d). Therefore, the ED cannot determine whether it is likely that Councilmember
Caraway, as an individual, will be impacted differently than any other member of the
general public or if the regulated activity will likely impact his interest. Nor can the ED
determine whether any group or association will meet the requirements for group or

associational standing.

Councilmember Caraway did not seek re-election in the May 9, 2015 general election.

The current councilmember for District 4 is Carolyn King Arnold.

3. LaJuana Barton

LaJuana Barton timely submitted a request for a contested case hearing on August 25,
2013. She provided her name and address but not her telephone number. Ms. Barton
stated that she lived in DeSoto, Texas. In her request, she stated that she grew up in the
Oak Cliff neighborhood and that she remembers the horrible odor that would blanket the
entire  community. She also works in the area and stated, “this permit i

counterproductive to the hopes of this neighborhood.”

Based on the address provided by Ms. Barton and the plot plan submitted by the
Applicant, the ED’s staff determined that her residence is more than two miles from the

proposed plant location.

Ms. Barton did not state that she requested a contested case hearing; rather, she stated
that she was “protesting the permit and asking that it not be approved;” that she “can’t in
good conscious [sic] let this permit go forth without formally opposing it;” and asked for

a hearing in the community.

As noted, a public meeting was held on November 13, 2014. The public meeting included
an informal question and answer period where attendees were able to ask questions of
the Applicant and TCEQ staff, and a formal comment period where comments from the
public were audio recorded. Those comments were transcribed and included in the ED’s

formal Response to Comments.

Based on the foregoing, the ED finds that Ms. Barton did not substantially comply with
all of the requirements to request a contested case hearing required by 30 TAC
8 55.201(d) because she failed to identify a personal justiciable interest or how she will
be adversely affected by the application. Therefore, the ED cannot determine whether it
is likely that this requester will be impacted differently from any other members of the

general public or whether the regulated activity will have an impact on her interest.
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4. Myrtis Evans-Griffin

Myrtis Evans-Griffin timely submitted a request for a contested case hearing on
August 26, 2013. She provided her name and address but not a telephone number. She
stated that she lives approximately five miles from the plant, and in the past, they “had to
cover [their] noses because of the stinch [sic] that came from similar types of businesses
and maybe even Columbia because it has been in the community for a long time.” She
added that Columbia has mistreated the community, and her kids “grew up holding their
noses and being reminded that they were almost home by the decaying odor that fell all
around the area.”

Based on the address provided by Ms. Evans-Griffin and the plot plan submitted by the
Applicant, the ED’s staff determined that her residence is more than two miles from the
proposed plant location.

Ms. Evans-Griffin did not state that she requested a contested case hearing; rather, she
stated that she was “protesting the application;” “taking time to speak out against this
permit;” and requested “a hearing on the permit in the community.” As noted, a public
meeting was held on November 13, 2014. The public meeting included an informal
guestion and answer period where attendees were able to ask questions of the Applicant
and TCEQ staff, and a formal comment period where comments from the public were
audio recorded. Those comments were transcribed and included in the ED’s formal
Response to Comments.

Based on the foregoing, the ED finds that Ms. Evans-Griffin did not substantially comply
with all of the requirements to request a contested case hearing required by 30 TAC
8 55.201(d) because she failed to identify a personal justiciable interest or how she will
be adversely affected by the application. Therefore, the ED cannot determine whether it
is likely that this requester will be impacted differently from any other members of the
general public or whether the regulated activity will have an impact on her interest.

Phillip Gipson
Phillip Gipson timely submitted two requests for a contested case hearing on August 26,

2013 and on June 2, 2015. He provided his name, telephone number, and a residential
address. He indicated that he lives less than one mile from the plant. He requested a
contested case hearing on behalf of himself and as president of the Cedar Crest
Neighborhood Association, which will be discussed in part C below. He believes that he
and the community will be adversely affected by the application because the smokehouse
would be “detrimental to the future health and development of the neighborhood.” He
also indicated that his family and relatives have owned and lived in the Cedar Crest area
since 1962. He stated that the community has suffered physically, mentally, and
financially because of bad air quality, which has come from industrial facilities located
within a 2-3 mile radius of their homes. He added that Columbia Packing “has a
guestionable history when it comes to adhering to laws and rules” and that the “air
quality in our community is not consistent with prosperous communities throughout the
city.” He stated that all citizens in the area have experienced poor air quality and
offensive odors that cuts through the core of the quality of life in Oak Cliff and South
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Dallas. He also believes that approving the permit would be “detrimental to the future

growth, health, well being of its citizens, and the overall success of our community.”

Mr. Gipson stated that his residence is less than one mile from the plant. However, based
on the address submitted by Mr. Gipson and the plot plan submitted by the Applicant,
the ED’s staff determined that his residence appears to be 1.5 miles from the proposed

plant location.

Mr. Gipson requested a contested case hearing in the last sentence of his August 26, 2013
request and the first sentence of his request made on June 2, 2015. Based on the
foregoing, the ED finds that Phillip Gipson substantially complied with all of the
requirements to request a contested case hearing required by 30 TAC § 55.201(d).
Therefore, the ED can determine whether it is likely that the requester will be impacted
differently than any other member of the general public or if the regulated activity will

likely impact his interest, which will be discussed in detail in subsection B below.

6. Libbie Terrell Lee

Libbie Terrell Lee timely submitted a request for a contested case hearing on August 26,
2013. She provided her name and address, but not a telephone number. The address she
provided is located in DeSoto, Texas. She believes that she will be adversely affected by
the application because an increase in contaminants will be released in the community
that is already challenged with environmental hazards. She stated that the smokehouse
would release environmental hazards into the air, which would cause the air to smell.
She does not state how she, as an individual, will be impacted differently than any other

member of the general public.

Based on the address provided by Ms. Lee and the plot plan submitted by the Applicant,
the ED’s staff determined that her residence is located more than two miles from the

proposed plant location.

Ms. Lee did not state that she requested a contested case hearing; rather, she stated that
she was “contesting the awarding of this company’s request,” and she requested that “a
public hearing be convened so that other persons, who also oppose this, have

opportunity to speak further to the damage this award poses.”

As noted, a public meeting was held on November 13, 2014. The public meeting included
an informal question and answer period where attendees were able to ask questions of
the Applicant and TCEQ staff, and a formal comment period where comments from the
public were audio recorded. Those comments were transcribed and included in the ED’s

formal Response to Comments.

Based on the foregoing, the ED finds that Ms. Lee did not substantially comply with all of
the requirements to request a contested case hearing required by 30 TAC § 55.201(d)
regarding the application. Therefore, the ED cannot determine whether it is likely that
the requester will be impacted differently than any other member of the general public or

if the regulated activity will likely impact her interest.
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7.

Janet Long
Janet Long timely submitted two requests for a contested case hearing: on June 2, 2015

and on April 21, 2014. She provided her name and address but not her telephone
number. She indicated that she lives approximately 1.6 miles from the proposed plant in
a home that her family has owned and lived in since 1960. She believes that she will be
adversely affected by this application because she owns and resides in a single family
home near the proposed plant. Below are her concerns:

e She stated that she and her neighbors need a more thorough presentation and
challenge of the methods used to justify the ED’s decision that Columbia’s
application meets the requirements of applicable law.

e She Dbelieves that the emissions from Columbia Packing and other industrial
neighbors will produce a considerable amount of industrial strength air
contaminants.

e She also stated that the TCEQ does not have adequate documentation of
neighborhood complaints and that she was unaware of the complaint processes
in the ED’s Responses Nos. 8 and 17.

e She stated that most of the air problems occur in the evening and overnight
hours.

o She also disagreed with the air emissions modeling studies in the ED’s Responses
Nos. 1, 2, and 4.

o She believes that the authorization for very tall smokestacks suggests that current
air conditions at lower levels could not safely accommodate the increased volume
of controlled and hazardous air contaminants generated by the smokehouse
operations.

e She has experienced poor air quality, offensive odors, and occasionally airborne
particulate matter that cause throat and nose irritation.

e The enjoyment of the outdoors is limited by the odors and pollutants, which
include three known precursors to ozone, which are nitrogen oxide, volatile
organic compounds, and carbon monoxide.

e The vitality of the Cedar Crest neighborhoods has suffered, leading to reduced
new investment by residents and others.

e A contested case hearing will allow Columbia to make its case that it will operate
in accordance with all city, state, and federal regulations despite prior missteps.

e She is exposed to emissions when she crosses the Cedar Crest Bridge.

Ms. Long indicated that her residence is approximately 1.6 miles from the smokehouse;
however, based on the address provided by Ms. Long and the plot plan submitted by the
Applicant, the ED’s staff determined that her residence is 1.4 miles from the proposed
smokehouse location.

Ms. Long requested a contested case hearing in the first sentence of her requests. Based
on the foregoing, the ED finds that Janet Long substantially complied with all of the
requirements to request a contested case hearing required by 30 TAC § 55.201(d).
Therefore, the ED can determine whether it is likely that the requester will be impacted
differently than any other member of the general public or if the regulated activity will
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likely impact her interest, which will be discussed in detail in subsection B below.

8. Linda Preston

Linda Preston timely submitted a request for a contested case hearing on August 26,
2013. She provided her name and address but not a telephone number. She stated that
her residence, as well as other residences, is located in close proximity to the facility. She
did not state how or why she specifically will be adversely affected by the proposed

facility in a manner not common to the members of the general public.

Based on the address provided by Ms. Preston and the plot plan submitted by the
Applicant, the ED’s staff determined that her residence is approximately 1.2 miles from

the proposed facility location.

Ms. Preston did not state that she requested a contested case hearing; rather, she stated
that she was “requesting a public hearing” and that she hoped “the application can be
discussed in a public hearing forum to give voice to the strong opposition that exists.” As
noted, a public meeting was held on November 13, 2014. The public meeting included an
informal question and answer period where attendees were able to ask questions of the
Applicant and TCEQ staff, and a formal comment period where comments from the
public were audio recorded. Those comments were transcribed and included in the ED’s

formal Response to Comments.

Based on the foregoing, the ED finds that Ms. Preston did not substantially comply with
all of the requirements to request a contested case hearing required by 30 TAC
§ 55.201(d) because she failed to identify a personal justiciable interest or how she will
be adversely affected by the application. Therefore, the ED cannot determine whether it
is likely that this requester will be impacted differently from any other members of the

general public or whether the regulated activity will have an impact on her interest.

B. Are those who requested a contested case hearing in this matter affected persons?

The law applicable to this permit application is outlined above in Section I1. The following

hearing requesters failed to identify any personal justiciable interest or why the requester
believes he or she will be adversely affected by the proposed facility in a manner not common to
members of the general public as required by 30 TAC § 55.201(d)(2). Therefore, pursuant to
TCAA § 382.058(c), the following requesters are not affected persons: Senator Royce West, City
of Dallas Councilmember Dwayne Caraway, LaJuana Barton, Myrtis Evans-Griffin, Libbie

Terrell Lee, and Linda Preston.

Because Phillip Gipson and Janet Long have stated personal justiciable interests, the
commission must next consider the non-exhaustive list of factors found in 30 TAC § 55.203(c)

for determining whether a person is an affected person.

First, the commission must consider whether the interest claimed is one protected by the law

under which the application will be considered.

9. Phillip Gipson
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The requests submitted by Phillip Gipson stated that his health would be adversely
affected by the application.

10. Janet Long
The requests submitted by Janet Long stated that emissions from Columbia Packing and

other industrial neighbors will produce a considerable amount of industrial strength air
contaminants, which will result in bad air quality and possible adverse health effects.

These interests are protected by the law under which the application will be issued.

The commission must consider whether a reasonable relationship exists between the interest
claimed and the activity regulated. The activity the commission regulates is the authorized
emissions into the air of contaminants by a person who owns or operates a facility or facilities.
Those persons who own or operate a facility or facilities are prohibited from emitting air
contaminants or performing any activities that contravene the TCAA or any other commission
rule or order, or that causes or contributes to air pollution. The interests of Phillip Gipson and
Janet Long are within the scope of an air quality authorization because it focuses on the
potential adverse effects of potential air contaminants from the facility, and the ED finds that a
reasonable relationship exists between the interest claimed and the activity the commission
regulates.

Next, the commission must consider distance restrictions or other limitations imposed by law
on the affected interest, the likely impact of the regulated activity on the health and safety of the
person, and on the use of the property of the person, and the likely impact of the regulated
activity on the use or the impact on the natural resource by the person. For air authorizations,
distance from the proposed facility is particularly relevant to the issue of whether there is a
likely impact of the regulated activity on a person’s interests because of the dispersion and
effects of individual air contaminants emitted from a facility. As discussed above, the ED agrees
that Phillip Gipson and Janet Long reside in close proximity of the footprint of the facility,
which is the subject of this permit application, and notes that their comments reveal concern for
the health and welfare of residents in their home. The natural resource that is the subject of this
permit is the ambient air that they breathe, and they have indicated a manner in which
emissions from the plant could impact it. The ED finds that these requesters have a personal
justiciable interest within the meaning of TWC § 5.115 and TAC § 55.203(a) affected by this
permit application.

Because Phillip Gipson and Janet Long live in close proximity to the proposed facility and have
articulated a personal justiciable interest that is not common to the general public, their
requests satisfy the requirements for form under 30 TAC § 55.201(d), and they are affected
persons under 30 TAC § 55.203.

C. Does the Cedar Crest Neighborhood Association, meet the group or associational standing
requirements?

The hearing request filed on behalf of Cedar Crest Neighborhood Association identifies Phillip
Gipson as a member and president of the association. The hearing request from Phillip Gipson



EXECUTIVE DIRECTOR’S RESPONSE TO REQUESTS FOR RECONSIDERATION AND
HEARING REQUESTS

Columbia Packing Co., Inc., Permit No. 106009

Page 13 of 16

meets the requirements for form and affected person status. Therefore, he may be affected in a
manner different from the general public. Additionally, the issue of whether the proposed
facility will have an adverse impact on the health of Phillip Gipson and the association’s
members is pertinent to the application and one of the association’s goals of working “for the
general welfare of the Cedar Crest area.”® Therefore, Cedar Crest Neighborhood Association
qualifies as an affected group. Additional information regarding individual members of the
association that may be adversely impacted by the proposed facility would be beneficial to the
commission’s determination as to whether to refer the Neighborhood Association to SOAH as an
affected person.

D. Which issues in this matter should be referred to SOAH for a contested case hearing?

If the commission determines any of the hearing requests in this matter are timely and in proper
form, and some or all of the hearing requesters are affected persons, the commission must apply
the three-part test discussed in Section Il to the issues raised in this matter to determine if any
of the issues should be referred to SOAH for a contested case hearing. The three-part test asks
whether the issues involve disputed questions of fact, whether the issues were raised during the
public comment period, and whether the issues are relevant and material to the decision on the
permit application, in order to refer them to SOAH.

The ED addressed all public comments in this matter by providing responses in the RTC. The
cover letter from the Office of the Chief Clerk transmitting the RTC cites 30 TAC § 55.201(d)(4),
which states that requesters should, to the extent possible, specify any of the ED’s responses in
the RTC the requesters dispute and the factual basis of the dispute, and list any disputed issues
of law or policy.

1. What issues are questions of fact?
o Whether the facility will have any adverse effects on air quality; and
o Whether adverse health impacts are expected on those living nearby.

2. Were the issues raised during the public comment period?
The public comment period is defined in 30 TAC § 55.152.° The public comment period
begins with the publication of the Notice of Receipt and Intent to Obtain an Air Quality
Permit. The end date of the public comment period depends on the type of permit. In
this case, the public comment period began on February 12, 2013 and ended on
November 13, 2014. All of the issues listed above upon which the hearing requests in this
matter are based were raised in comments received during the public comment period.

& Phillip Gipson’s request did not include the stated goals or purpose of the association; however, the ED’s staff
obtained this information from the association’s website found here:
http://www.cedarcrestneighborhood.org/history.html.

30 TAC § 39.411(e)(11) states: “If any hearing requests are received before the close of the 30-day comment
period following the last publication of Notice of Receipt of Application and Intent to Obtain Permit, the
opportunity to file a request for a contested case hearing is extended to 30 days after the mailing of the executive
director's response to comments... .” The RTC in this matter was filed on May 5, 2015; the deadline to file hearing
requests ended on June 5, 2015.
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3. Are the issues relevant and material to the decision on the application?

In this case, the permit would be issued under the commission’s authority in TWC
8 5.013(11) (assigning the responsibilities in THSC Chapter 382), and the TCAA. The
relevant sections of the TCAA are found in Subchapter C (Permits). Subchapter C
requires the commission to grant a permit to construct or modify a facility if the
commission finds the proposed facility will use at least the best available control
technology (BACT), and the emissions from the facility will not contravene the intent of
the TCAA, including the protection of the public's health and physical property. In
making this permitting decision, the commission may consider the Applicant’s
compliance history. The commission by rule has also specified certain requirements for
permitting. Therefore, in making the determination of relevance in this case, the
commission should review each issue to see if it is relevant to these statutory and
regulatory requirements that must be satisfied by this permit application.

In the absence of identification by hearing requesters of disputed issues in the RTC, the ED
cannot determine which issues remain disputed. However, if the assumption is made that the
issues raised in the public comments continue to be disputed, the following is the ED’s position
on those issues.

The ED finds the following issues relevant and material to the decision on the application:
1. Whether the facility will have an adverse effect on air quality; and
2. Whether adverse health impacts are expected on those living nearby.

V1. Maximum Expected Duration of the Contested Case Hearing

The ED recommends the contested case hearing, if held, should last no longer than six months
from the preliminary hearing to the proposal for decision.

VIl. Executive Director's Recommendation
The ED respectfully recommends the commission:
A. Find all hearing requests in this matter were timely filed;

B. Find that the requests of the following groups or persons satisfy the requirements for form
under 30 TAC § 55.201(d) and are affected under 30 TAC § 55.203:

1. Phillip Gipson

2. Janet Long

3. Cedar Crest Neighborhood Association

C. Find all other hearing requesters are not affected persons in this matter;

D. If the commission determines any requester is an affected person, refer the following issues
to SOAH:

1. Whether the facility will have an adverse effects on air quality; and

2. Whether adverse health impacts are expected on those living nearby.
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E. Find the maximum expected duration of the contested case hearing, if held, would be six
months.

Respectfully submitted,
Texas Commission on Environmental Quality
Richard A. Hyde, P.E., Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Division Director
Environmental Law Division

oo™

Ms. Sierra Redding, Staff Attorney
State Bar Number 24083710

(512) 239-2496

PO Box 13087, MC 173

Austin, Texas 78711-3087

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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PUBLIC OFFICIALS - REQUESTER(S)
THE HONORABLE ROYCE WEST

STATE SENATOR SENATE DISTRICT 23
5787 S HAMPTON RD STE 385

DALLAS TX 75232-6331

REQUESTER(S)

MS LA JUANA BARTON
608 SAPLING WAY
DESOTO TX 75115-3827

DWAINE R CARAWAY
1500 MARILLA ST RM 5FN
DALLAS TX 75201-6318

MRS MYRTIS EVANS-GRIFFIN
4416 S EWING AVE
DALLAS TX 75216-6819

PHILLIP GIPSON

CEDAR CREST NEIGHBORHOOD ASSOCIATION
1917 LANARK AVE

DALLAS TX 75203-4522

MRS LIBBIE TERRELL LEE
1317 CARRIAGE CREEK DR
DESOTO TX 75115-3638

JANET M LONG
1942 CEDAR CREST BLVD
DALLAS TX 75203-4312

MS LINDA PRESTON

THE GOLDEN SEEDS FOUNDATION AND GOLDEN GATE

MBC
1128 SABINE ST
DALLAS TX 75203-1536

INTERESTED PERSON(S)
KEBRAN ALEXANDER

911 GLEN STONE LN

DALLAS TX 75232-2525

GENETHA ALFORD
3015 KELLOGG AVE
DALLAS TX 75216-4612

MCARTHUR BAKER
2969 EAGLE DR
DALLAS TX 75216-4716

WINSOR BARBEE
PO BOX 222139
DALLAS TX 75222-2139

CHARLES E BARTON
3011 KELLOGG AVE
DALLAS TX 75216-4612

PATRICIA A BARTON
3011 KELLOGG AVE
DALLAS TX 75216-4612

TIMOTHY BROOKS
1842 HUNTINGDON AVE
DALLAS TX 75203-4218

MICHAEL CALDWELL
537 ESTATE DR

GRAND PRAIRIE TX 75052-6712

DWAINE R CARAWAY
1934 ARGYLE AVE
DALLAS TX 75203-4501

LYNDI CAVETT
2414 HOMER ST
DALLAS TX 75206-6738

NARLON CLEMONS
2530 MORGAN DR
DALLAS TX 75241-6419

ELEANOR N CONRAD
2003 LANARK AVE
DALLAS TX 75203-4524

SANDRA CRENSHAW
2018 LANARK AVE
DALLAS TX 75203-4525

ERIC DOMINGUEZ
1551 OAK LAWN AVE APT 137
DALLAS TX 75207-3660

RICHARD V DOMINGUEZ
1316 STEVENS RIDGE DR
DALLAS TX 75211-1741

ISREAL FININEN
2015 CEDAR CREST BLVD
DALLAS TX 75203-4313

DAVID GHAAZEE
3614 MEADOW ST
DALLAS TX 75215-3040

ANDREW JORDAN
1812 BLACKFOOT TRL
MESQUITE TX 75149-6600

MR MICHAEL KING

CEDAR CREST COUNTRY CLUB ESTATES

2433 E KIEST BLVD
DALLAS TX 75216-3320
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JAMES B MCGUIRE

SENIOR ASSISTANT CITY ATTORNEY, CITY OF DALLAS
1500 MARILLA ST RM 7BN

DALLAS TX 75201-6318

GERALD C MOORE, SR
314 AVENUE J
DALLAS TX 75203-3541

ROSELAND MOORE
3804 POMEROY DR
DALLAS TX 75233-3028

MR RYAN PAIGE
312 AUSTIN AVE
WYLIE TX 75098-5808

SANFORD J PETERS
2216 VAN CLEAVE DR
DALLAS TX 75216-2625

KATRINA PITRE
2310 BONNIE VIEW RD
DALLAS TX 75216-2609

ROBERT J PITRE
2642 S HARWOOD ST
DALLAS TX 75215-2728

MS ALICIA C QUINTANS
227 N SHORE DR
DALLAS TX 75216-1030

BRENDA SHELL
4844 ROCKPORT DR
DALLAS TX 75232-1332

CHAD STANTON
3102 MAPLE AVE
DALLAS TX 75201-1220

BARBARA P & CLEOPHAS R STEELE, JR
1924 LANARK AVE
DALLAS TX 75203-4523

MR BOBBY TERREL
3002 KELLOGG AVE
DALLAS TX 75216-4613

KELSEL THOMPSON
412 SPINNER RD
DESOTO TX 75115-4436

ZAC TRAHAN
3303 LEE PKWY STE 402
DALLAS TX 75219-5118

MARY TUCKER
1442 GLEN AVE
DALLAS TX 75216-1723

BETTY WILLIAMS
1225 E PLEASANT RUN RD APT 1308
DESOTO TX 75115-4247

JAMES A WILLIAMS
3979 AVOCADO DR
DALLAS TX 75241-6202

LEE M WILLIAMS
2908 E 11TH ST
DALLAS TX 75203-2013

LATASHA WITHERSPOON
406 AVENUE H
DALLAS TX 75203-3529
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