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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
July 1, 2015

TO: Persons on the attached mailing list.

RE: Lower Colorado River Authority
TPDES Permit No. WQ0002105000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at Fayette Public Library, 855 South Jefferson Street, La
Grange, Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
D Your name, address, daytime telephone number, and, if possible, a fax number.
(2) If the request is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,

the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and
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(B)  one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3) The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4) Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

é@a%a‘ C.Loto

Bridget C. Bohac
Chief Clerk

BCB/es

Enclosure
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MAILING LIST

Lower Colorado River Authority
TPDES Permit No. WQ0002105000

FOR THE APPLICANT:

Julie Podbielski

Senior Environmental Coordinator
Lower Colorado River Authority
P.O. Box 220

Austin, Texas 78767

Joe Wegenhoft

Senior Environmental Coordinator
Lower Colorado River Authority
6549 Power Plant Road

La Grange, Texas 78945

PROTESTANTS/INTERESTED
PERSONS:

See attached list.

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Stefanie Skogan, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Timothy Janke, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TPDES Permit No. WQ0002105000

APPLICATION FROM THE LOWER
COLORADO RIVER AUTHORITY (LCRA)

§ BEFORE THE TEXAS
§

FOR A RENEWAL OF TEXAS POLLUTANT § COMMISSION ON
§
§

DISCHARGE ELIMINATION SYSTEM

(TPDES) PERMIT NO. WQ0002105000 ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(TCEQ) files this Response to Public Comment on LCRA'’s application for a renewal of
TPDES Permit No. WQ0002105000 and the ED’s preliminary decision. As required by
title 30, section 55.156 of the Texas Administrative Code, before a permit is issued, the
ED prepares a response to all timely, relevant, and material, or significant comments.
The Office of the Chief Clerk timely received comments from Robert E. Balzer, Billie
Clays, Edwin Cook, Jeffrey Cook, Jonathan Cook, Jay Cox, Mary Cronin, Tom
Dornbusch, Environmental Integrity Project, Fayette County Groundwater Conservation
District, Gary Grayson, Rusty and Suzanne Green, J. C. Grimm, Carol Hayek, Harvey
Hayek, Lee Hayek, Charla A. Hengst, Dwayne Hengst, Mindy L. Hengst, David Jeanes,
Dawn M. Krenek, Michelle L. Krenek, Mike Krenek, Patricia A. Krenek, Rita Krenek,
Judy Landress, James Lazell, Ph. D., Derrell L. Lisenby, Robert M. Malina, Ph. D.,
FACSM, Gerardette Martin, Jessica M. Martin, Carolan Mendel, Don Mendel, David
Mikus, Helen E. Mikus, John W. Mikus, Craig S. Mikush, Sandra Mikush, Daniel James
Pagnano, Troy Rawlings, Sierra Club, Allison Sliva, Texans for Responsible Energy and
Water, Texas Pecan Growers’ Alliance, Abigail Thomason, Muriel and Roy Tipps, Fay
Ulbricht, Marv Ulbricht, and Brent Whiteside. This response addresses all such timely
public comments received, whether or not withdrawn. For more information about this
permit application or the wastewater permitting process, please call the TCEQ Public
Education Program at 1-800-687-4040. General information about the TCEQ can be
found on the TCEQ’s web site at www.tceq.texas.gov.

I. BACKGROUND
A. Facility Description

LCRA has applied to the TCEQ to renew TPDES Permit No. WQ0002105000,
which authorizes the discharge of once-through cooling water and previously monitored
effluent (from internal Outfalls 201 and 301) at a daily average flow not to exceed 1,165
million gallons per day (MGD) in Phase | and 1,509 MGD in Phase Il through Outfall
001; cooling water drained from the condensers and other cooling equipment during
maintenance periods at a daily average flow not to exceed 2.5 MGD through Outfall 002;
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low volume waste, coal pile runoff, truck wash water, previously monitored effluent
(from internal Outfall 103), and stormwater from the coal pile runoff pond on an
intermittent and flow-variable basis through Outfall 003; and low volume waste, truck
wash water, and stormwater from the combustion byproducts landfill pond on an
intermittent and flow-variable basis through Outfall 004. LCRA operates the Fayette
Power Plant, a steam electric station, which has a total generating capacity of 1,760
megawatts that it produces using three units fired by western coal. The facility is
currently operating.

Effluent limits in the proposed permit for Phases | and 11 for Outfall 001, based
on a thirty-day average, are report °F temperature, report milligrams per liter (mg/L)
total residual chlorine, report mg/L total dissolved solids, report mg/L chloride, and
report mg/L sulfate. Effluent limits in the proposed permit for Outfall 002, based on a
thirty-day maximum, are 100°F and 0.2 mg/L total residual chlorine. Effluent limits in
the proposed permit for Outfalls 003 and 004, based on a thirty-day average, are 30
mg/L total suspended solids, 15 mg/L oil and grease, and 0.007 mg/L total selenium.
For Outfalls 002, 003, and 004, the pH must be in the range of 6.0 to 9.0 standard
units.

The facility is located at 6549 Power Plant Road, adjacent to the south shore of
Cedar Creek Reservoir, approximately two miles north of State Highway 71, and seven
miles east of the City of La Grange in Fayette County, Texas 78945-3714. The effluent is
discharged through Outfall 001 to Cedar Creek Reservoir, then to Cedar Creek, then to
the Colorado River Below La Grange in Segment No. 1402 of the Colorado River Basin
and through Outfalls 002, 003, and 004 to unnamed tributaries, then to Cedar Creek,
then to the Colorado River Below La Grange in Segment No. 1402 of the Colorado River
Basin. The unclassified receiving water uses are no significant aquatic life use for the
unnamed tributaries and high aquatic life use for Cedar Creek Reservoir and Cedar
Creek. The designated uses for Segment No. 1402 are high aquatic life use, public water
supply, and primary contact recreation.

B. Procedural Background

The TCEQ received the application on June 4, 2014, and declared it
administratively complete on July 24, 2014. The Notice of Receipt and Intent to Obtain
a Water Quality Permit was published on August 15, 2014, in The Fayette County
Record. ED staff completed the technical review of the application on February 24,

2015, and prepared a draft permit. The combined Notice of Public Meeting and Notice of
Application and Preliminary Decision for a Water Quality Permit were published on
March 6, 2015, in The Fayette County Record. A public meeting was held on April 9,
2015, which was the same date the public comment period ended. This application was
administratively complete on or after September 1, 1999. Therefore, it is subject to the
procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 1999.
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C. Access to Rules, Statutes, and Records

e Secretary of State web site for all Texas administrative rules: www.sos.state.tx.us.

e TCEQ rules in title 30 of the Texas Administrative Code: www.sos.state.tx.us/tac
(select “View the current Texas Administrative Code” on the right, then “Title 30
Environmental Quality”).

e Texas statutes: www.statutes.legis.state.tx.us.

e TCEQ web site: www.tceq.texas.gov (for downloadable rules in Adobe portable
document format, select “Rules,” then “Download TCEQ Rules”).

e Federal rules in title 40 of the Code of Federal Regulations: www2.epa.gov/laws-
regulations/regulations#find.

e Federal environmental laws: www?2.epa.gov/laws-regulations.

TCEQ records for this application are available for viewing and copying at the
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, First Floor (Office of the
Chief Clerk), until the TCEQ takes final action on the application. The application,
proposed permit, and Fact Sheet and ED’s Preliminary Decision are also available for
viewing and copying at the Fayette Public Library, 855 South Jefferson Street, La
Grange, Texas.

If you would like to file a complaint about the facility concerning its compliance
with provisions of its permit or TCEQ rules, you may call the TCEQ Environmental
Complaints Hot Line at 1-888-777-3186 or the TCEQ Region 11 Office directly at 1-512-
339-2929. Citizen complaints may also be filed by sending an e-mail to
cmplaint@tceq.texas.gov or online at the TCEQ web site (select “Reporting,” then “Make
an Environmental Complaint”). If the facility is found to be out of compliance, it may be
subject to enforcement action.

Il. COMMENTS AND RESPONSES

Comment 1

Robert E. Balzer, Edwin Cook, Jeffrey Cook, Jonathan Cook, Jay Cox, Mary
Cronin, Tom Dornbusch, Gary Grayson, Rusty and Suzanne Green, J. C. Grimm, Carol
Hayek, Harvey Hayek, Lee Hayek, Charla A. Hengst, Dwayne Hengst, Mindy L. Hengst,
David Jeanes, Dawn M. Krenek, Michelle L. Krenek, Mike Krenek, Patricia A. Krenek,
Rita Krenek, Judy Landress, Derrell L. Lisenby, Gerardette Martin, Jessica M. Martin,
Carolan Mendel, Don Mendel, David Mikus, Helen E. Mikus, John W. Mikus, Craig S.
Mikush, Sandra Mikush, Daniel James Pagnano, Troy Rawlings, Texas Pecan Growers’
Alliance, Abigail Thomason, Fay Ulbricht, Marv Ulbricht, and Brent Whiteside
commented that LCRA’s 2010 groundwater monitoring report showed that groundwater
near the plant contains levels of arsenic, selenium, cobalt, and molybdenum that exceed
Texas protective contamination levels and federal maximum contaminant levels and
lifetime health advisories. Mindy L. Hengst also expressed concern that contamination
from LCRA will impact her well, which is used to provide water to her professional show
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horses. Texans for Responsible Energy and Water commented that there is evidence of a
thin barrier between the pollutants in the closed coal ash pond and area aquifers and of
high levels of arsenic in both public and private water wells in the area. It provided the
City of Ellinger, which closed one of its water wells due to high arsenic levels, and
remote wells along Cedar Creek, which tested for high arsenic levels, as examples.

Response 1

LCRA submitted a report to the TCEQ titled Annual Groundwater Monitoring
Report: 2009 Data Summary (2009 Report) dated May 2010, which reported
groundwater monitoring data from on-site wells that exceeded the Texas Risk Reduction
Program (TRRP) protective concentration levels for arsenic, cobalt, molybdenum, and
selenium. The 2009 Report was submitted in accordance with LCRA’s existing TPDES
Permit No. WQ0002105000. Since LCRA submitted the 2009 Report, LCRA has
entered TRRP at the TCEQ and has been working with the Voluntary Cleanup
Program/Corrective Action Section in the Remediation Division. Through TRRP, LCRA
submitted an Affected Property Assessment Report in September 2010, with a
supplement submitted in March 2014, that reflected the continued assessment of the
property. The TCEQ Remediation Division approved the Affected Property Assessment
Report by a letter dated July 8, 2014. This letter directed LCRA to enter the next phase
of the TRRP process. LCRA submitted a Response Action Plan to the Remediation
Division on May 8, 2015, and this plan is currently under review by Remediation
Division staff.

Any unauthorized discharge of contaminants to the environment from LCRA’s
facility permitted under the draft permit, as well as under the existing permit, could be
subject to the requirements of 30 TAC Chapter 350, TRRP. If you have any questions
related to corrective actions LCRA is undertaking at this site, you may contact the
TCEQ’s TRRP project manager, Mr. Gary Beyer, at 512-239-2361.

The Fayette Power Plant is located on the Gulf Coast aquifer. The Gulf Coast
aquifer includes the Chicot, Evangeline, and Jasper aquifers.! The Jasper aquifer
consists of the Fleming and Oakville Sandstone geologic formations2 and is the
shallowest aquifer underlying the plant. According to the Texas Water Development
Board, of a select number of groundwater samples taken from the Jasper aquifer,
approximately 30% of those exceeded the federal maximum contaminant level for
arsenic (0.01 mg/L). 3 The Texas Water Development Board report about the aquifers
identifies the sources of arsenic in the Jasper aquifer to be geologic in origin, largely due
to the presence of reworked volcanic materials that are both laterally and vertically
discontinuous in the subsurface.4

The arsenic contamination discussed in the 2009 Report was identified in wells

1 TEX. WATER DEV. BD., REPORT 365, AQUIFERS OF THE GULF COAST OF TEXAS 9 (Robert E. Mace et al. eds.,
2006).

21d.

31d. at 108.

41d. at 81,110, 113.
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completed in the Upper Sand aquifer at the site, which were located in the area of the
Class Il landfill.> The Upper Sand aquifer is limited by surface outcrop to a portion of
the site and is contained entirely within the plant boundary.8 LCRA continues to submit
groundwater monitoring data to the Remediation Division for off-site water wells
completed in the Middle Sand aquifer as part of its TRRP reporting. To date, the data for
these wells in the Middle Sand aquifer do not show confirmed arsenic concentrations
above the federal maximum contaminant level.” The Executive Director has no reason at
this time to believe that arsenic in the groundwater has migrated off site from the
facility.

Comment 2

Robert E. Balzer, Edwin Cook, Jeffrey Cook, Jonathan Cook, Jay Cox, Mary
Cronin, Tom Dornbusch, Gary Grayson, Rusty and Suzanne Green, J. C. Grimm, Carol
Hayek, Harvey Hayek, Lee Hayek, Charla A. Hengst, Dwayne Hengst, Mindy L. Hengst,
David Jeanes, Dawn M. Krenek, Michelle L. Krenek, Mike Krenek, Patricia A. Krenek,
Rita Krenek, Judy Landress, Derrell L. Lisenby, Gerardette Martin, Jessica M. Martin,
Carolan Mendel, Don Mendel, David Mikus, Helen E. Mikus, John W. Mikus, Craig S.
Mikush, Sandra Mikush, Daniel James Pagnano, Troy Rawlings, Texas Pecan Growers’
Alliance, Abigail Thomason, Fay Ulbricht, Marv Ulbricht, and Brent Whiteside
expressed concern that groundwater in the Middle Sand Unit that is being contaminated
by LCRA’s coal ash dumps could impact water quality in the Cedar Creek Reservoir.

Response 2

The 2009 Report includes a description of the site-specific hydrogeology
underlying LCRA’s facility. This description includes three shallow groundwater-bearing
sand units identified as the Upper Sand, Middle Sand, and Lower Sand.® The Middle
Sand is the first laterally extensive water-bearing unit below the facility and is believed
to be in hydrologic communication with Cedar Creek Reservoir.? According to
potentiometric maps submitted in the 2009 Report, as well as potentiometric maps
submitted in subsequent reports, the hydraulic gradient in the Middle Sand is away
from the Cedar Creek Reservoir.10 The hydraulic pressure of the reservoir moves the
groundwater down in a southerly direction. Any contamination in the Middle Sand is
not expected to migrate upgradient to the Cedar Creek Reservoir.

Comment 3

Robert E. Balzer, Edwin Cook, Jeffrey Cook, Jonathan Cook, Jay Cox, Mary

5> AMEC GEOMATRIX, INC., ANNUAL GROUNDWATER MONITORING REPORT: 2009 DATA SUMMARY 9-10, 14
(2010).

61d. at 3-4.

7 AMEC FOSTER WHEELER ENV. & INFRASTRUCTURE, INC., RESPONSE ACTION PLAN: FAYETTE POWER PROJECT,
LA GRANGE, TEXAS att. 1A (2015).

8 AMEC GEOMATRIX, INC., supra note 5, at 3.

9 1d.

10 1d. fig.3.
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Cronin, Tom Dornbusch, Gary Grayson, Rusty and Suzanne Green, J. C. Grimm, Carol
Hayek, Harvey Hayek, Lee Hayek, Charla A. Hengst, Dwayne Hengst, Mindy L. Hengst,
David Jeanes, Dawn M. Krenek, Michelle L. Krenek, Mike Krenek, Patricia A. Krenek,
Rita Krenek, Judy Landress, Derrell L. Lisenby, Gerardette Martin, Jessica M. Martin,
Carolan Mendel, Don Mendel, David Mikus, Helen E. Mikus, John W. Mikus, Craig S.
Mikush, Sandra Mikush, Daniel James Pagnano, Troy Rawlings, Texas Pecan Growers’
Alliance, Abigail Thomason, Fay Ulbricht, Marv Ulbricht, and Brent Whiteside
commented that the draft permit does not set effluent limits for the toxic pollutants that
are regularly discharged in coal ash wastewater other than for selenium and that the
permit should contain these limits to eliminate or control toxic discharges as required
by law. Billie Clays and Muriel and Roy Tipps commented that the draft permit does not
set effluent limits for the numerous toxic pollutants. Sierra Club commented that the
draft permit does not have technology-based effluent limits for pollutants present in the
plant’s coal combustion waste and impoundment waters, such as coal combustion
residual leachate. The TCEQ must assess the discharge of fly and bottom ash transport
water through the combustion byproducts landfill pond and other coal combustion
waste and impoundment waters and establish best available technology-based effluent
limits (TBELSs) for toxic pollutants to protect the receiving waters. The Environmental
Integrity Project commented that the draft permit should contain effluent limits for all
twenty-seven pollutants identified by the U.S. Environmental Protection Agency (EPA)
as being present in coal ash wastewater, not just for selenium.

Response 3

The proposed permit does not authorize the discharge of coal ash wastewaters.
Historically, bottom ash and fly ash transport waters, which are regulated under 40
Code of Federal Regulations (C.F.R.) part 423, were routed to the ash pond. The facility
later converted from a wet scrubber operation to a dry scrubber operation and then
closed and capped the Ash Pond. (See Response 4 for information about the closed ash
pond.) The dry scrubber operation produces fly ash, bottom ash, and gypsum, which are
removed from the combustion units and either temporarily stored and sold as
byproducts or permanently disposed of in the Combustion Byproducts Landfill.
Stormwater from the Combustion Byproducts Landfill Pond is authorized for discharge
through Outfall 004.

Coal is a raw material, while coal ash is a byproduct generated in a furnace that
uses coal. Effluent discharges related to both are regulated by the technology-based
guidelines in 40 C.F.R. part 423, which apply to discharges through internal Outfall 301
and Outfalls 003 and 004. The ED has established all applicable TBELSs in the proposed
permit using 40 C.F.R. part 423, including those applicable to fly ash and bottom ash
transport waters, which have been applied at Outfall 004 for stormwater discharges
from the Combustion Byproducts Landfill. The ED currently requires a wastewater
discharge permit applicant to submit analytical data. This includes analytical data for all
but three of the twenty-seven total and dissolved metals identified by EPA as being
present in coal-fired power plant wastewater. The three pollutants not included in the
application are calcium, sodium, and yttrium. Vanadium is included in the application,
but the applicant only has to test for it if the applicant anticipates that it will be in the
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effluent. Appendix D of 40 C.F.R. part 122 lists the pollutants that must be included in
the permit application for testing for specific industries, including steam electric power
plants. The appendix does not include calcium, sodium, or yttrium and requires that an
applicant test for vanadium only if the applicant anticipates that it will be in the effluent.

In its 2009 Steam Electric Power Generating Point Source Category: Final
Detailed Study Report, EPA stated, “Several analytes, such as yttrium, were included in
the analyte list because of pre-established laboratory contracts and perhaps would not
have been individually selected for inclusion.”!! In other words, EPA tested for some
analytes listed in the report, which includes the twenty-seven metals, simply because it
was operating under contracts that included those analytes and not because EPA
thought it was necessary to test for those analytes in coal-fired power plant wastewater.
While EPA has been working on revising the steam electric power-generating point
source rules in part 423, EPA and the plaintiffs in Defenders of Wildlife v. McCarthy
agreed to extend the deadline for EPA to finalize its part 423 rulemaking to September
30, 2015.12 Further, the National Pollutant Discharge Elimination System Permit
Writers’ Manual states that case-by-case TBELSs are established in situations such as
“[w]hen effluent guidelines are available for the industry category, but no effluent
guidelines requirements are available for the pollutant of concern . . .. The permit writer
should make sure that the pollutant of concern is not already controlled by the effluent
guidelines and was not considered by EPA when the Agency developed the effluent
guidelines.”13 Because EPA is currently working on revising the part 423 rules and is
considering the twenty-seven metals in its part 423 revision, the ED is not developing
limits for these metals based on best professional judgement for wastewaters associated
with steam electric power plants at this time. The ED will continue to include the TBELs
required by the current version of 40 C.F.R. part 423 for these wastewaters.

EPA reviewed the proposed permit and did not provide any objections to it.14 If
the ED determines in the future that any pollutants are present in the facility’s effluents
at levels that the ED determines will require it to add reporting requirements or effluent
limits to LCRA’s permit, the ED will add TBELSs, water quality-based effluent limits
(WQBELSs), monitoring requirements, and other requirements to the permit as needed.

Comment 4

Robert E. Balzer, Edwin Cook, Jeffrey Cook, Jonathan Cook, Jay Cox, Mary
Cronin, Tom Dornbusch, Environmental Integrity Project, Gary Grayson, Rusty and
Suzanne Green, J. C. Grimm, Carol Hayek, Harvey Hayek, Lee Hayek, Charla A. Hengst,
Dwayne Hengst, Mindy L. Hengst, David Jeanes, Dawn M. Krenek, Michelle L. Krenek,
Mike Krenek, Patricia A. Krenek, Rita Krenek, Judy Landress, Derrell L. Lisenby,

1 EPA, STEAM ELECTRIC POWER GENERATING POINT SOURCE CATEGORY: FINAL DETAILED STUDY REPORT,
EPA-821-R-09-008, at 2-10 (2009).

12 Joint Stipulated Extension and Consent Decree Modification 3, Defenders of Wildlife v. McCarthy, No.
1:10-cv-01915-RWR (D.D.C. Apr. 8, 2014).

13 EPA, NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM PERMIT WRITERS' MANUAL, EPA-833-K-10-
001, at 5-45 to -46 (2010).

14 | etter from Stacey B. Dwyer, P.E., Associate Director, Water Quality Protection Division, EPA, to Chris
Linendoll, E.I.T., Manager, Wastewater Permitting Section, TCEQ (Apr. 8, 2015) (on file with the TCEQ).
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Gerardette Martin, Jessica M. Martin, Carolan Mendel, Don Mendel, David Mikus,
Helen E. Mikus, John W. Mikus, Craig S. Mikush, Sandra Mikush, Daniel James
Pagnano, Troy Rawlings, Sierra Club, Texas Pecan Growers’ Alliance, Abigail Thomason,
Fay Ulbricht, Marv Ulbricht, and Brent Whiteside commented that the draft permit
must require LCRA to clean up and prevent further pollution from its leaking coal ash
disposal units. Sierra Club and the Environmental Integrity Project added that these
leaks to groundwater that has a hydrological connection to surface water, Cedar Creek
Reservoir, are unpermitted point source discharges that violate the Clean Water Act.
Sierra Club also added that the coal ash ponds should have protective composite liners
and additional safeguards to prevent discharges into Cedar Creek, and the TCEQ should
require a period of whole effluent toxicity testing from locations taken around the
ponds’ perimeters. Sierra Club also added that the TCEQ must amend the draft permit
to address the unpermitted discharges occurring as seeps from the coal ash landfill,
which are directly discharging into Cedar Creek, and ensure LCRA adopts safeguards to
protect against the seeps. This includes the already-identified and any unidentified
seeps. The remediation plan LCRA developed under the Resource Conservation and
Recovery Act does not relieve the TCEQ or LCRA of this obligation. Dwayne Hengst
added that the plant has a history of pollution and that LCRA should be held
accountable for its gross negligence. Charla A. Hengst added that the plant has ruined a
creek owned by her neighbors and destroyed the land for many years. Billie Clays and
Muriel and Roy Tipps commented that the draft permit does not require the cleanup
and prevention of future pollution of groundwater in the vicinity. Alison Sliva asked how
permeable the coal ash pond’s lining is. She also wondered what happens when the
pond’s location floods and whether the pond is leaching into tributaries and wells.
Texans for Responsible Energy and Water commented that covering up the coal ash
pond was not the solution for controlling its leaks. Robert M. Malina commented that
toxic substances and heavy metals leaking from the coal ash pit into the Colorado River
could be devastating to Matagorda Bay and its associated wetlands, which are important
to the shrimping and fishing industries and the local bird population.

Response 4

LCRA has acknowledged that the selenium and molybdenum contamination
identified in the 2009 Report in the Middle Sand is from a release from the on-site ash
pond. This ash pond has been capped and closed by LCRA. The closure process for the
ash pond is regulated by title 30, chapters 335 and 350 of the Texas Administrative
Code, and the review and approval process is handled by the TCEQ’s Remediation
Division. LCRA submitted its “Ash Pond Closure Plan” to the Remediation Division on
July 1, 2010, followed by revisions dated February 28, 2011, and the TCEQ approved it
on June 1, 2011. The TCEQ sent its final approval of LCRA’s Construction Certification
Report: Final Ash Pond Closure on February 22, 2013. LCRA is continuing in TRRP to
address the release and monitor the effectiveness of the closure.

The proposed permit contains Other Requirement No. 5.G, which states that the
ash pond is closed and that discharging wastewater to water in the state from the pond
is no longer authorized. The closed and capped ash pond does have a lateral drain sump,
which was installed to intercept leakage from the ash pond and maintain embankment
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stability. The captured leakage is pumped to the Reclaim Pond, and no discharge to
water in the state is authorized from the Reclaim Pond. The proposed permit does not
authorize any of the waters in the lateral drain sump to discharge to Cedar Creek.

The proposed permit specifically prohibits unauthorized discharges in Permit
Condition No. 2.g. Any spill at the site would be a violation of the proposed permit and
would be addressed on a case-by-case basis by title 30, chapters 305, 327, and 350 of the
Texas Administrative Code, as applicable.

According to the permit application,!> the existing impoundments are lined with
native soils constructed to achieve the equivalent seepage control as a three-foot thick
clay liner with a hydraulic conductivity of 1 x 10-7 centimeters per second (cm/s). LCRA
did not provide any site-specific permeability data. The proposed permit contains Other
Requirement No. 6, which requires LCRA to review, update, and submit reports
addressing all parameters in its groundwater monitoring plan. Under the plan, LCRA is
conducting ongoing groundwater monitoring in the vicinity of the ponds to identify if
any releases to groundwater are occurring. As of the time when the 2014 Annual
Groundwater Monitoring Report was completed,6 there have been no documented
releases from the ponds except for the closed ash pond area, which is being evaluated
through TRRP. The existing and proposed permits also include liner requirements in
Other Requirement No. 5 for all new wastewater ponds, including the option for a soil
liner, synthetic liner, or alternate liner. At this time, the ED is not requiring LCRA to re-
line the existing ponds with composite liners.

Under title 30, section 307.6(e)(2) of the Texas Administrative Code, whole
effluent toxicity testing, also known as biomonitoring, is required in a permit when the
“effluent has a significant potential for exerting toxicity in receiving waters.”!” As the ash
pond is closed, it is not discharging effluent to a receiving water, so whole effluent
toxicity testing is not required in relation to the pond.

According to the permit application, the treatment facility and disposal site are
located above the 100-year frequency flood level.1®8 Any stormwater falling on or around
the closed ash pond is considered noncontact stormwater and is directed away from the
ash pond by a series of drainage ditches and discharged under the facility’s multi-sector
stormwater-associated-with-industrial-activity general permit (TPDES Permit No.
TXRO5M603).

Comment5

Allison Sliva expressed concern regarding the facility’s impact on area waters.

151 CRA, Industrial Wastewater Permit Application Technical Report, TCEQ-10055, at 4 (Impoundment
Information table) and att. FPP-Tech 4 (Pond Liner Information) (filed on June 4, 2014).

16 NANCY OVERESCH, P.G., LCRA, ANNUAL GROUNDWATER MONITORING REPORT: 2014 DATA SUMMARY 7-10
(2015).

17 Accord WATER QUALITY DIVISION, TCEQ, RG-194, PROCEDURES TO IMPLEMENT THE TEXAS SURFACE WATER
QUALITY STANDARDS 102 (2010).

181 CRA, supra note 15, at 2.
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She also wondered, more specifically, whether the allowable limits for heavy metals
discharged by the facility could be lowered and asked how the heavy metals are affecting
the water quality of bays and rivers and fisheries, aquaculture, farming, and ranching.

Response 5

The Texas Surface Water Quality Standards are one of the primary mechanisms
used by the TCEQ to protect surface water quality, groundwater, human health, aquatic
life, the environment, and the receiving waters’ designated uses. The standards include
specific numeric and narrative water quality criteria applicable to waters receiving
discharged effluent. One of the goals of the TCEQ’s TPDES permitting program is to
design permits that meet the standards. As specified in section 307.6(b)(3), permits
issued by the TCEQ must maintain water in the state to preclude adverse toxic effects on
human health resulting from contact recreation, consumption of aquatic organismes,
consumption of drinking water, or any combination of the three. In addition, permits
must preclude adverse toxic effects on aquatic life, terrestrial life, livestock, and
domestic animals resulting from contact, consumption of aquatic organisms,
consumption of water, or any combination of the three in accordance with section
307.6(b)(4). As a result, when TCEQ staff review wastewater discharge permit
applications, they ensure that effluent limits in permits comply with those standards.
Pursuant to title 30, chapter 307 of the Texas Administrative Code, the ED determines
the need to put WQBELSs in a wastewater discharge permit in accordance with the
Procedures to Implement the Texas Surface Water Quality Standards (IPs).1?

The Texas Surface Water Quality Standards designate the criteria for the
protection of aquatic life and human health in water in the state. The methodology of
the IPs is designed to ensure compliance with the standards. Specifically, the
methodology is designed to ensure that no source will be allowed to discharge any
effluent that results in instream aquatic toxicity, causes a violation of an applicable
narrative or numerical state water quality standard, results in the endangerment of a
drinking water supply, or results in aquatic bioaccumulation that threatens human
health.

Information on screening for, and the calculation of, effluent limits in the
proposed permit for the protection of aquatic life is in section X.D.2 on pages 8-11 of the
Fact Sheet and Executive Director’s Preliminary Decision. Information on screening for,
and the calculation of, effluent limits for the protection of human health is in section
X.D.5 on pages 14 and 15 of the Fact Sheet. Both Cedar Creek (tributaries receive
discharges from Outfalls 002, 003, and 004) and Cedar Creek Reservoir (receives
discharges from Outfall 001) have been assessed as having high aquatic life use.
Discharges to Cedar Creek (through its tributaries) are evaluated as discharging to an
intermittent stream within three miles of a freshwater perennial stream or river. The
discharge to Cedar Creek Reservoir is evaluated as discharging to a lake or reservoir.
Under these conditions, both acute and chronic aquatic life criteria apply to the
discharges, as do human health criteria.

19 WATER QUALITY DIVISION, supra note 17.
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Analytical data for Outfall 001 reported in the application were screened against
calculated WQBELSs for the protection of aquatic life and human health. The TCEQ
practice for determining if a facility’s effluent has a significant potential to exceed a
WQBEL is to compare the reported analytical data against percentages of the calculated
daily average WQBELSs. Permit limits are required when analytical data reported in the
application exceeds 85% of the calculated daily average WQBELSs. Monitoring and
reporting is required when analytical data reported in the application exceeds 70% of the
calculated daily average WQBELSs. Reported analytical data at Outfall 001 did not exceed
70% of the calculated daily average WQBELSs for the protection of aquatic life or human
health.

Because the facility’s Outfalls 002, 003, and 004 did not discharge during the
permit application preparation time period, the application did not contain any current
analytical data for these outfalls, and the ED could not complete up-to-date screening
against calculated WQBELSs for the protection of aquatic life and human health.
Analytical data for Outfall 002 reported in the application were originally submitted to
the TCEQ on October 21, 2013, in compliance with Other Requirement No. 12 of the
existing permit. The ED did go ahead and screen those analytical data against calculated
WQBELS for the protection of aquatic life and human health. Reported analytical data at
Outfall 002 did not exceed 70% of the calculated daily average WQBELSs for the protection
of aquatic life and human health. However, the TCEQ still needs current data for Outfall
002 as well as Outfalls 003 and 004. Therefore, the proposed permit contains Other
Requirement No. 11, which requires LCRA to provide current analytical data for effluent
discharged via Outfalls 002, 003, and 004 from the first discharge following permit
issuance, with submittal of the data due within thirty days of the last sampling event. If
the analytical data indicates a significant potential to exceed the WQBELSs calculated in
Appendix B of the Fact Sheet, the permit will be amended to include additional effluent
limits, monitoring requirements, and other control measures as needed for the
applicable outfall. Based on the current information provided with the application and
the effluent limits established in the proposed permit, the ED has determined that the
proposed permit includes adequate measures to maintain and protect the existing
receiving water uses.

The term “heavy metal” basically refers to a metal with a relatively high atomic
mass. Calculated WQBELSs for the protection of aquatic life, human health, or both for
antimony, arsenic, cadmium, total chromium, trivalent chromium, hexavalent
chromium, copper, lead, mercury, nickel, selenium, silver, thallium, and zinc are
included in Appendix B of the Fact Sheet for Outfalls 001, 002, 003, and 004.

Information on the water quality of the Colorado River Basin and Cedar Creek
Reservoir is available on the TCEQ'’s website, which was cited above. Cedar Creek
Reservoir, which is also known as Fayette Reservoir, has been designated as sub-
watershed Segment No. 1402G and is regularly sampled at three different locations by
the TCEQ or its Clean Rivers Partner, LCRA. The results of that sampling are compiled
every two years and are available for viewing in the Texas Integrated Report. The report
examines numerous water quality parameters and compares them to the Texas Surface
Water Quality Standards to determine if those standards are being met. The report for
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the Colorado Basin (Basin 14), which includes Segment No. 1402G, can be accessed
online at www.tceq.texas.gov/assets/public/waterquality/swgm/assess/12twqi/
2012_basinl4.pdf.

Comment 6

James Lazell opposed LCRA'’s plan to increase coal pollution, stating that coal
pollutes both air and water.

Response 6

The ED acknowledges Dr. Lazell’s opposition to the facility.
Comment 7

Billie Clays and Muriel and Roy Tipps commented that the facility is operating
under old standards and needs to be modernized. Texans for Responsible Energy and
Water commented that LCRA should be required to use the best available technology to
control the pollutants in its discharges.

Response 7

Technology-based effluent limits established for discharges from the facility are
consistent with the current best practicable control technology currently available
requirements in 40 C.F.R. 8§ 423.12 and best available technology economically
achievable requirements in 40 C.F.R. 8 423.13. Considering the diversity of waste
streams from industrial operations and the availability of multiple technologies to
remove a specific pollutant, the ED does not typically require industrial permittees to
adhere to specific treatment technologies. Rather, the ED protects the receiving water
guality from industrial discharges by establishing effluent limits that are protective of
the applicable water quality criteria and the technology-based requirements provided by
EPA. The ED has no basis for requiring LCRA to construct specific treatment systems.

Comment 8

Billie Clays and Muriel and Roy Tipps commented that there are public health
issues at stake and that people who depend on groundwater in the area may be suffering
the consequences of the toxicity found in the water tables. Robert M. Malina commented
that the toxic substances and heavy metals, particularly mercury and lead, from coal
pollution have negative impacts on public health, especially children’s health.

Response 8

LCRA has submitted groundwater monitoring data to the Remediation Division
for on-site and off-site monitoring wells in its Response Action Plan. The groundwater
monitoring data for on-site wells show confirmed molybdenum and manganese
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concentrations in monitoring wells along the perimeter of the facility above the
protective concentration levels for these constituents.20 LCRA is continuing in TRRP to
address this contamination. None of the groundwater samples taken from off-site
monitoring wells have concentrations for any of the tested metals above their respective
protective concentration levels.

As discussed in Response 5, reported analytical data for Outfall 001 did not
exceed 70% of the calculated daily average WQBELSs for the protection of human health.
Analytical data for Outfall 002 reported in the application were originally submitted to
the TCEQ on October 21, 2013, in compliance with Other Requirement No. 12 of the
existing permit. The ED did go ahead and screen those analytical data against calculated
WQBELSs for the protection of human health. Reported analytical data at Outfall 002 did
not exceed 70% of the calculated daily average WQBELSs for the protection of human
health. However, the TCEQ still needs current data for Outfall 002 as well as Outfalls 003
and 004. Therefore, the proposed permit contains Other Requirement No. 11, which
requires LCRA to provide current analytical data for effluent discharged via Outfalls
002, 003, and 004, which will be screened against the calculated WQBELSs for the
protection of human health. If the analytical data indicate a significant potential to
exceed the WQBELSs calculated in Appendix B of the Fact Sheet, the permit will be
amended to include additional effluent limits, monitoring requirements, and other
control measures as needed for the applicable outfall.

Comment 9

Sierra Club and the Environmental Integrity Project commented that the TCEQ
must undertake the best professional judgment analysis for coal combustion residual
leachate with the goal of eliminating pollutant discharges, not as a substitute for setting
TBELSs. The best available technologies must be applied in an effort to get as close as
possible to zero discharge. Information to assist with this analysis is available as part of
EPA’s proposed rulemaking dated June 7, 2013, to revise the effluent limit guidelines for
power plants, as well as from other sources. Impoundments and landfills like those at
the Fayette Power Project often directly discharge or leak and seep into groundwater
and/or smaller creeks and streams that are tributaries of larger rivers and lakes, which
results in higher concentrations of toxic pollutants that are toxic to aquatic life in minute
concentrations and that could impact human health.

Response 9

Other Requirement No. 5 of the proposed permit includes various liner
requirements for all new wastewater ponds, including several options for the type of
liner the permittee can construct. One of those options includes constructing a soil liner
that is at least three feet thick and contains “clay-rich soil material . . . along the sides
and bottom of the pond” with the goal “to achieve a permeability equal to or less than 1
x 107 cm/sec.” All four existing ponds (Reclaim Pond, Coal Pile Runoff Pond,
Combustion Byproducts Landfill Pond, and Ash Loading Pond) were mostly constructed

20 AMEC FOSTER WHEELER ENV. & INFRASTRUCTURE, INC., supra note 7, att. 1A.
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in the late 1970s and meet the soil liner construction criteria of a minimum of three feet
of cohesive soil with a permeability of 1 x 10-7 cm/sec.?! The Texas Department of Water
Resources determined in 1978 that this type of clay soil liner provides sufficient
groundwater protection.

LCRA is currently constructing a new pond, Sub-cell 2D Contact Water Retention
Pond, which will also receive Combustion Byproducts Landfill runoff. The Combustion
Byproducts Landfill stores and provides for the disposal of bottom ash, fly ash, and
gypsum resulting from desulfurization scrubber operations. LCRA provided an alternate
liner proposal for the new pond that consists of a sixty-millimeter-thick high-density
polyethylene and two-foot-thick clay liner with a permeability equal to or less than 1 x
107 cm/sec. The TCEQ approved the alternate liner proposal on March 10, 2014.

The existing Combustion Byproducts Landfill Pond and newly constructed Sub-
cell 2D Contact Water Retention Pond are authorized to receive stormwater from the
Combustion Byproducts Landfill, low volume wastes, and truck wash water. Both ponds
can discharge through Outfall 004 on an intermittent and flow-variable basis. The pond
waters can also be used for dust suppression and routed to the Reclaim Pond, which is
not authorized to discharge to water in the state.

LCRA has reduced its discharges through Outfall 0oo4. The Monthly Effluent
Report data reviewed during development of the proposed permit showed LCRA
discharged through Outfall 004 during the time period of June 2009 through May 2014
in the following three months:

Table 1. Discharges for Outfall 004

. Daily Average Daily Maximum
Outfall Discharge Month Flow, MGD Flow, MGD
004 February 2010 0.88 1.73
004 September 2010 0.69 0.71
004 April 2012 0.54 0.63

As discussed in Response 3, EPA is in the process of revising its steam electric
power-generating point source effluent guidelines in 40 C.F.R. part 423 and has until
September 30, 2015, to do so. Until EPA promulgates additional limits applicable to coal
combustion products, the ED will continue to include the TBELSs required by the current
version of 40 C.F.R. part 423 for the waste streams associated with this facility. The ED
currently has no regulatory basis to establish TBELSs for coal combustion products or
leachate based on its best professional judgment. The ED has included the following
TBELs applicable to fly ash and bottom ash transport waters from 40 C.F.R. §
423.12(b)(4) and pH limits from 40 C.F.R. § 423.12(b)(1) in the proposed permit for
Outfall 004:

21 LCRA, supra note 15, att. FPP-Tech 4 (Pond Liner Information).
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Table 2. TBELs for Outfall 004

= Daily Average Limit, Daily Maximum Limit,
arameter
mg/L mg/L
Total Suspended Solids 30 100
Oil and Grease 15 20
pH, standard units 6.0 (minimum) 9.0

Because Outfall 004 did not discharge during the permit application preparation
time period, the application did not contain any analytical data for Outfall 004 to screen
against calculated WQBELSs for the protection of aquatic life and human health. The
proposed permit will require LCRA to complete the effluent sampling and screening and
submit the resulting analytical data in accordance with Other Requirement No. 11,
which was discussed in Response 5. If the analytical data indicates a significant potential
to exceed the WQBELSs calculated in Appendix B of the Fact Sheet, the ED will amend
the permit to include additional effluent limits, monitoring requirements, and other
control measures as needed for Outfall 004. Based on the information provided in the
application and the effluent limits established in the proposed permit, the ED has
determined that the proposed permit includes adequate measures to maintain and
protect aquatic life and human health.

Comment 10

Sierra Club commented that LCRA’s flue gas desulfurization equipment at Units 1
and 2 could impact the facility’s wastewater discharges, but the facility submitted no
analytical data related to it, nor did the TCEQ assess whether the increased operation of
the desulfurization equipment will degrade receiving waters or require additional
effluent limits or monitoring. The TCEQ must require LCRA to submit analytical data
for this waste stream, such as how often and in what quantities the desulfurization
equipment will discharge and what pollutants the discharge and sludge will contain. The
TCEQ should then determine whether any effluent limits or monitoring requirements
should be added to the draft permit, such as best available technology limits that are
required to protect the receiving waters from desulfurization wastewater discharges
through the coal pile runoff pond. The TCEQ should also add monitoring and reporting
requirements to the draft permit for the pollutants the discharge will contain to improve
the TCEQ’s knowledge of the pollutants’ impacts. Sierra Club also commented that the
draft permit should have monitoring and reporting requirements for bromide, which is
discharged from desulfurization waste, to protect drinking water sources. Even better
would be a requirement for LCRA to monitor and install mechanical evaporation as the
best available technology for bromides.

Response 10

Discharges related to the desulfurization equipment are discharged through
Outfall 004. As discussed in Responses 5 and 9, LCRA was unable to submit analytical
data for Outfall 004. According to the reviewed Monthly Effluent Report data, the last
discharge through Outfall 004 occurred in April 2012. LCRA is required to submit
analytical data for Outfall 004 in accordance with the proposed permit’s Other
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Requirement No. 11. If the analytical data indicates a significant potential to exceed the
WQBELSs calculated in Appendix B of the Fact Sheet, the ED will amend the permit to
include additional effluent limits, monitoring requirements, and other control measures
as needed for Outfall 004.

Comment 11

Sierra Club and the Environmental Integrity Project commented that the draft
permit should contain an express prohibition against LCRA discharging flue gas
desulfurization wastewater because LCRA claims to achieve “zero discharge” by
recycling wastewater within the plant.

Response 11

As discussed in Response 9, LCRA has reduced its discharges through Outfall
004. The regulatory guidelines found in 40 C.F.R. part 423 do not require a TBEL of no
discharge of flue gas desulfurization wastewater. Therefore, the ED is unable to require
no discharge of flue gas desulfurization wastewater unless EPA promulgates guidelines
explicitly prohibiting the discharge of flue gas desulfurization wastewater in the future.

Comment 12

Sierra Club commented that the TCEQ must inspect the potential discharge that
occurred from the facility site into Baylor Creek in March 2015 and ensure the plant is
using best management practices to protect human health and water quality in Baylor
Creek and the Colorado River basin. If the TCEQ concludes that the plant’s discharges to
Baylor Creek are contributing to water quality standard violations, the TCEQ should
require LCRA to amend its TPDES permit application to request authorization for those
discharges. The TCEQ should require the best available technology to prevent further
discharges to Baylor Creek.

Response 12

The facility site does have an active construction stormwater general permit
(TPDES Permit No. TXR15zr83) and a multi-sector stormwater-associated-with-
industrial-activity general permit (TPDES Permit No. TXRO5M603). Both general
permits designate Baylor Creek as a receiving stream for one or more stormwater outfalls.
Stormwater discharges are regulated in accordance with the requirements of the
applicable general permit and stormwater pollution prevention plan.

The TCEQ Region 11 Office in Austin, Texas, investigated the March 2015 wet
weather event that occurred in Baylor Creek. The investigators could not substantiate the
claim that LCRA was the source of the alleged discharge into Baylor Creek, and they found
that LCRA was generally in compliance with its stormwater permit. Staff noted a couple of
updates needed to LCRA'’s records that LCRA then carried out.
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If you would like to file a complaint about the facility concerning its compliance
with the provisions of its general permits or TCEQ rules, you may contact the TCEQ
using the contact information in section 1.C above to address potential permit violations.
If an inspection by the regional office finds that the facility is out of compliance, the
facility may be subject to enforcement action.

Comment 13

Sierra Club commented that the draft permit does not meet the requirements of
section 316(b) of the Clean Water Act, which requires that cooling water intake
structures reflect the best technology available for minimizing adverse environmental
impacts. The TCEQ failed to exercise its best professional judgment to determine the
best technology available at the cooling water intake system. It must require LCRA to
provide additional site-specific data regarding how the system is adversely impacting
aquatic life and then determine the best technology available to minimize the structures’
impacts. The screens approved by the TCEQ in 2011 cannot address the facility’s
significant entrainment and impingement impacts, and the TCEQ must require LCRA to
retrofit its system to a closed-cycle cooling system or upgrade its current system to
protect the aquatic ecosystem.

Response 13

On July 6, 2004, EPA promulgated Phase Il (existing facility) regulations in
accordance with section 316(b) of the Clean Water Act. As discussed in Appendix A on
pages 24 and 25 of the Fact Sheet, on January 25, 2007, the U.S. Circuit Court of
Appeals for the Second Circuit remanded most provisions of the Phase Il rule to EPA.
On March 29, 2007, EPA issued a memo stating that the rule should be considered
suspended. On July 9, 2007, EPA published a Federal Register notice suspending all
parts of the Phase 11 regulations except 40 C.F.R. § 125.90(b), which provided for
regulating existing cooling water intake structures on a case-by-case basis using best
professional judgment. Based on the revised Phase Il rules, published in the Federal
Register on August 15, 2014,22 the existing permit requirements to operate and maintain
the cooling water intake structure are continued in the draft permit in accordance with
40 C.F.R. § 125.98(g), which addresses ongoing permit proceedings. The proposed
permit does not exempt the permittee from any application requirement in either 40
C.F.R. §122.21(r) or 40 C.F.R. part 125, subpart J. The TCEQ will perform a final best
technology available determination and include any additional cooling water intake
structure requirements determined to be necessary during the next permit renewal.

Other Requirement No. 10 of the proposed permit contains provisions that
regulate the operation and maintenance of the facility’s cooling water intake structure.
These provisions were established as interim best technology available standards for
minimizing adverse environmental impacts in accordance with 40 C.F.R. § 125.90(b).
Under 40 C.F.R. § 125.98(b)(6), which is from the revised Phase Il regulations, any
permit application received prior to October 14, 2014, must include interim best

2279 Fed. Reg. 48,300 (Aug. 15, 2014).
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technology available standards on the basis of best professional judgment. Other
Requirement No. 10 satisfies this requirement. EPA approved this language as best
professional judgment requirements for the best technology available during the Phase
11 rule suspension. Additionally, the initial promulgation of the Phase 11 regulations
required permittees to submit a Proposal for Information Collection (under then 40
C.F.R. § 125.95(a)) and Comprehensive Demonstration Study (under then 40 C.F.R. §
125.95(b)). LCRA submitted the applicable documents, titled “Fayette Power Project
Impingement Monitoring Plan, April 2005,” “Proposal for Information Collection and
Supplementary Information for 316(b) BTA Determination, August 2005,” and
Impingement Monitoring Data Report Sam K. Seymour Generating Station, June
20009, to the TCEQ, which are kept on file.

In the new Phase Il rules, 40 C.F.R. § 125.98(g) states that the regulatory
authority does not have to require the applicant to submit the information required in
40 C.F.R. § 122.21(r) when it submitted its application before October 14, 2014. Based
on the proposed permit’s expiration date of December 1, 2019, LCRA will need to submit
the required information in 40 C.F.R. § 122.21(r) with its next renewal application in
accordance with 40 C.F.R. § 125.95(a). Any revisions to the existing best technology
available determination needed to address screen operations (such as through-screen
velocities), facility operation upgrades, the applicability of the facility operating as a
closed-cycle cooling system, and other applicable information will be included at that
time. Additionally, if at any point it is determined that the facility is not representative
of the best technology available for minimizing adverse environmental impact, the
permit may be reopened to include additional requirements.

Comment 14

Sierra Club commented that the TCEQ has not considered the plant’s full impact
on the Houston toad because it does not know the total mass of lead discharged on a
monthly basis and has not evaluated the impacts of other toxic, bioaccumulative
pollutants in the coal combustion wastewater. The TCEQ also failed to properly analyze
or disclose the cooling water intake system’s impacts on the toad. The TCEQ notified the
U.S. Fish and Wildlife Service of the draft permit but did not state that the effluents will
contain certain toxic metals.

Response 14

The impact of discharges on endangered and threatened species is considered in
accordance with the memorandum of agreement between the TCEQ and EPA and with
the biological opinion regarding the authorization of the TPDES from the U.S. Fish and
Wildlife Service (issued on September 14, 1998; updated on October 21, 1998). The ED
reviewed this permit application in accordance with the 2010 IPs to determine whether
the discharge could potentially have any adverse effect on an aquatic or aquatic-
dependent federally endangered or threatened species, which includes the Houston toad
(Bufo houstonensis Sanders), an endangered aquatic-dependent species of critical
concern. Consistent with these procedures, the ED concluded that although the
discharge is located in a watershed of critical concern for the Houston toad, this listing
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only applies to the toad’s presence in the vicinity of Redgate Creek in Colorado County,
which is lower down in the watershed from LCRA’s facility and is not downstream from
the facility. Based on this information, the facility’s discharges are not expected to
impact the Houston toad.

Comment 15

Sierra Club provided various documents as attachments to its April 9, 2015,
comment letter. John W. Mikus provided test results for water samples taken from
Baylor Creek and Cedar Creek. Robert E. Balzer provided test results for water samples
taken at an outdoor faucet close to a wellhead.

Response 15
The ED acknowledges receipt of the documents.
Comment 16

Jeffrey Cook commented that it is the TCEQ’s responsibility to protect the rural
people of Texas and that air and water are of absolute importance to life itself.

Response 16

The ED does not expect that discharges from the facility authorized under the
proposed permit will have adverse impacts to the environment or water quality. Because
of its TBELs, WQBELSs, and whole effluent toxicity testing requirements, the proposed
permit meets all current state and federal regulations for discharges of wastewater from
a coal-burning power plant and is protective of water quality and the environment. For
additional information about the effluent limits in the proposed permit, please see
Responses 3 and 5. As this is an application for a wastewater discharge permit, air
guality concerns are beyond the scope of the TCEQ’s review of this application.

Comment 17

The Environmental Integrity Project commented that the TCEQ should require
LCRA to monitor the twenty-seven toxic pollutants identified by EPA as being present in
coal ash wastewater both on and off the plant site to make sure local waters are not
being polluted. This is in the best interests of the local residents’ health and properties
and the environment.

Response 17

The proposed permit contains Other Requirement No. 6, which requires LCRA to
review, update, and submit reports addressing all parameters in its groundwater
monitoring plan. Under the plan, LCRA is monitoring the groundwater on site and
reporting the results to the Water Quality Division. Additionally, LCRA’s facility is in
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TRRP and is subject to continued monitoring at the site. LCRA submitted its Response
Action Plan in May 2015 to the TCEQ Remediation Division. Under the proposed plan,
LCRA would establish a plume management zone on site and monitor five off-site wells
for manganese and molybdenum. To date, none of the samples from the off-site wells
have detected manganese or molybdenum above the protective concentration levels. At
this time, the plan is under review by the Remediation Division.

The ED currently requires any industrial wastewater discharge permit applicant
to submit analytical data for all but four of the twenty-seven pollutants identified by
EPA as being present in coal ash wastewater (see Response 3). The analytical data is
screened against the calculated WQBELSs (see Response 5). Additionally, the proposed
permit’s Monitoring and Reporting Requirement No. 1 states, “Monitoring results shall
be provided at the intervals specified in the permit. Unless otherwise specified in this
permit or otherwise ordered by the Commission, the permittee shall conduct effluent
sampling and reporting in accordance with 30 TAC 8§8319.4 - 319.12. Unless otherwise
specified, a monthly effluent report shall be submitted each month, to the Enforcement
Division (MC 224), by the 20th day of the following month for each discharge that is
described by this permit whether or not a discharge is made for that month. Monitoring
results must be reported on an approved self-report form that is signed and certified as
required by Monitoring and Reporting Requirements No. 10. As provided by state law,
the permittee is subject to administrative, civil and criminal penalties, as applicable, for
negligently or knowingly violating the Clean Water Act; [Texas Water Code] Chapters
26, 27, and 28; and [Texas Health and Safety Code] Chapter 361, including but not
limited to knowingly making any false statement, representation, or certification on any
report, record, or other document submitted or required to be maintained under this
permit, including monitoring reports or reports of compliance or noncompliance, or
falsifying, tampering with or knowingly rendering inaccurate any monitoring device or
method required by this permit or violating any other requirement imposed by state or
federal regulations.”

Comment 18

Texans for Responsible Energy and Water commented that the TCEQ should
investigate the facility further before issuing a permit. The TCEQ should conduct its own
tests and assessments, both periodic and unannounced or when citizens report an event
like the pollution that occurred in Baylor Creek in March 2015.

Response 18

As discussed in Response 12, the TCEQ Region 11 Office in Austin, Texas,
investigated the March 2015 wet weather event that occurred in Baylor Creek. Also, the
TCEQ Region 11 Office does conduct its own testing at the facility site to determine
compliance with the permit parameters as a part of both announced and unannounced
compliance investigations. The Region 11 Office conducted three compliance
investigations within the past five years. The investigations occurred on March 4, 2010,
March 15, 2012, and March 5, 2013, during which samples were collected. No violations
were alleged as a result of TCEQ investigator-collected samples.
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Comment 19

The Fayette County Groundwater Conservation District stated it appreciated and
looked forward to the TCEQ’s and LCRA’s continuing efforts to protect water quality in
the area.

Response 19

The ED acknowledges the district’s comments.

lll. CHANGES MADE TO THE PROPOSED PERMIT IN RESPONSE TO COMMENT

The ED did not make any changes to the proposed permit in response to public
comment.

Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Richard A. Hyde, P.E., Executive Director

Robert Martinez, Director
Environmental Law Division

By: k_/\ﬁ'kalr\n_w -\_%.P(f)e@m

Stefanie Skogen

Staff Attorney

Environmental Law Division

State Bar of Texas No. 24046858
MC-173, P.O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-0575

Fax: (512) 239-0606

E-mail: stefanie.skogen@tceq.texas.gov
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