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The daily average effluent limits in the draft permit are: Flow: Report million 
gallons per day (MGD); Total Suspended Solids: 45 milligrams per Liter (mg/L); Total 
Arsenic: 0.1 mg/L; Total Cadmium: 0.05 mg/L; Total Chromium: 0.5 mg/L; Total 
Copper: 0.04 mg/L; Total Lead: 0.35 mg/L; Total Manganese: 1.0 mg/L; Total Mercury: 
0.002 mg/L; Total Nickel: 1.0 mg/L; Total Selenium: 0.02 mg/L; Total Silver: 0.03 
mg/L; Total Zinc: 0.31 mg/L. 

 
 The proposed operation would be located on New Tin Top Road, approximately 
10 miles south of the intersection of Tin Top Road and Interstate 20 near the City of 
Weatherford, in Parker County, Texas. The discharge route is via Outfall 001 to a man-
made tributary of Spring Creek; then to farm pond 1; then to a man-made tributary of 
Spring Creek; then to farm pond 2; then to Spring Creek; then to Lake Granbury in 
Segment No. 1205 of the Brazos River Basin.  The designated uses for the unclassified 
receiving waters are: minimal aquatic life use for the man-made unnamed tributary of 
Spring Creek; limited aquatic life use for the farm ponds; and high aquatic life use for 
Spring Creek.  The designated uses for Segment No. 1205 are primary contact 
recreation, public water supply, and high aquatic life use. 
 

II. BACKGROUND 
 
 The permit application was received on July 11, 2013, and declared 
administratively complete on August 23, 2013.  The Notice of Receipt and Intent to 
Obtain a Water Quality Permit (NORI) was published on September 10, 2013, in the 
Fort Worth Star Telegram.  An alternative language NORI was also published in 
Spanish in La Prensa Comunidad on September 10, 2013.  The Notice of Application 
and Preliminary Decision for a Water Quality Land Application Permit (NAPD) was 
published on April 10, 2015, in the Fort Worth Star Telegram.  An alternative language 
NAPD was also published in Spanish in La Prensa Comunidad on April 10, 2015. The 
public comment period ended on May 11, 2015. A response to comment was prepared by 
the ED and filed on July 10, 2015.  The deadline for requesting a contested case hearing 
was August 14, 2015.  This application is subject to the procedural requirements of 
House Bill 801, 76th Legislature, 1999. 
 

III. EVALUATION PROCESS FOR HEARING REQUESTS 
 
 House Bill (HB) 801 established statutory procedures for public participation in 
certain environmental permitting proceedings. For those applications declared 
administratively complete on or after September 1, 1999, it established new procedures 
for providing public notice and public comment and for the Commission’s consideration 
of hearing requests. The Commission implemented HB 801 by adopting procedural 
rules in 30 TAC Chapters 39, 50, and 55. 
 
A. Responses to Requests 
 

“The executive director, the public interest counsel, and the applicant may submit 
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written responses to the [hearing] requests . . . .”1 
  

According to 30 TAC § 55.209(e), responses to hearing requests must specifically 
address the following: 

 
1) whether the requestor is an affected person; 
2) which issues raised in the hearing request are disputed; 
3) whether the dispute involves questions of fact or of law; 
4) whether the issues were raised during the public comment period; 
5) whether the hearing request is based on issues raised solely in a public comment 

withdrawn by the commenter in writing by filing a withdrawal letter with the 
chief clerk prior to the filing of the ED’s RTC; 

6) whether the issues are relevant and material to the decision on the application; 
and 

7) a maximum expected duration for the contested case hearing. 
 

B. Hearing Request Requirements 
 

For the Commission to consider a hearing request, the Commission must first 
determine whether the request meets certain requirements. As noted in 30 TAC § 
55.201(c), "A request for a contested case hearing by an affected person must be in 
writing, must be filed with the chief clerk within the time provided . . . and may not be 
based on an issue that was raised solely in a public comment withdrawn by the 
commenter in writing by filing a withdrawal letter with the chief clerk prior to the filing 
of the ED’s RTC." 

 
According to 30 TAC § 55.201(d), a hearing request must substantially comply with 

the following: 
 
1) Give the name, address, daytime telephone number, and where possible, fax 

number of the person who files the request. If the request is made by a group or 
association, the request must identify one person by name, address, daytime 
telephone number, and where possible, fax number, who shall be responsible for 
receiving all official communications and documents for the group; 

2) Identify the person’s personal justiciable interest affected by the application, 
including a brief, but specific, written statement explaining in plain language the 
requestor’s location and distance relative to the proposed facility or activity that 
is the subject of the application and how and why the requestor believes he or she 
will be adversely affected by the proposed facility or activity in a manner not 
common to members of the general public; 

3) Request a contested case hearing; 
4) List all relevant and material disputed issues of fact that were raised during the 

public comment period and that are the basis of the hearing request. To facilitate 

                                                   
1 30 TEX. ADMIN. CODE section 55.209(d) (West 2012). 
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the commission’s determination of the number and scope of issues to be referred 
to hearing, the requestor should, to the extent possible, specify any of the ED’s 
responses to comments that the requestor disputes and the factual basis of the 
dispute and list any disputed issues of law or policy; and 

5) Provide any other information specified in the public notice of application. 
 

C. Requirement that Requestor Be an Affected Person 
 

To grant a contested case hearing, the Commission must determine that a 
requestor is an affected person. The factors to consider in making this determination are 
found in 30 TAC § 55.203 and are as follows: 

 
a) For any application, an affected person is one who has a personal justiciable 

interest related to a legal right, duty, privilege, power, or economic interest 
affected by the application. An interest common to members of the general 
public does not qualify as a personal justiciable interest. 

b) Governmental entities, including local governments and public agencies, with 
authority under state law over issues raised by the application may be 
considered affected persons. 

c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following: 

1) whether the interest claimed is one protected by the law under which 
the application will be considered; 

2) distance restrictions or other limitations imposed by law on the 
affected interest; 

3) whether a reasonable relationship exists between the interest claimed 
and the activity regulated; 

4) likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person; 

5) likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

6) for governmental entities, their statutory authority over or interest in 
the issues relevant to the application. 

 
D. Referral to the State Office of Administrative Hearings 
 
 30 TAC § 50.115(b) details how the Commission refers a matter to the State Office 
of Administrative Hearings (SOAH): “When the commission grants a request for a 
contested case hearing, the commission shall issue an order specifying the number and 
scope of the issues to be referred to SOAH for a hearing.” Section 50.115(c) further 
states, “The commission may not refer an issue to SOAH for a contested case hearing 
unless the commission determines that the issue: (1) involves a disputed question of 
fact; (2) was raised during the public comment period; and (3) is relevant and material 
to the decision on the application.” 
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IV. ANALYSIS OF HEARING REQUEST 
 
A. Whether the Requestor Complied with 30 TAC §§ 55.201(c) and (d) 
 
 All hearing requestors submitted timely written hearing requests that included 
relevant contact information and raised disputed issues.  The ED recommends finding 
that all hearing requests substantially complied with §§ 55.201(c) and (d). 
 
B. Whether the Requestors Meet the Affected Person Requirements 

 
1. Barbara Hard, Dr. Stephen Hard, Christi Linney, Stephen Linney, 

Susan Rosenbach, and Gary Rosenbach. 
 

These requestors own properties that are identified on the affected landowner 
map as owning adjacent property to the proposed facility and operations (#17, #18, and 
#23 on Attachment A). 

 
Considering the factors under 30 TAC § 55.203, protection of groundwater and 

surface water is an interest regulated by issuance of TPDES permits and there is a 
reasonable relationship between the use and enjoyment of these adjacent properties and 
the proposed activities that would be authorized by the permit.   Clearly, adjacent 
property owners have a personal justiciable interest not common to the general public.  
The ED recommends finding these requestors are affected persons in this matter. 

 
2. Jane Morgan and Larry Boyd. 

 
These requestors own property in close proximity to the proposed facility and 

operations.  Ms. Morgan is located approximately 0.6 miles northeast (#19 on 
Attachment A) and Mr. Boyd is located approximately 0.8 miles west (#24 on 
Attachment A) of the proposed facility and operations. 

 
Considering the factors under 30 TAC § 55.203, protection of groundwater and 

surface water is an interest regulated by issuance of TPDES permits and there is a 
reasonable relationship between the use and enjoyment of these nearby properties and 
the proposed activities that would be authorized by the permit.  However, neither of 
these properties is located on the actual discharge route or in close proximity to the 
discharge route, so it is unclear what water quality issues have the potential to impact 
these requestors.  General water quality concerns absent any specific impact to the 
requestor are common to members of the general public.  Therefore, the ED cannot 
conclude that these requestors are affected any differently from other members of the 
general public such that they have a personal justiciable interest in the permit 
application.  The ED recommends finding these requestors are not affected persons in 
this matter. 
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3. Ann Anderson, Melisa Ashford, Cardle Bray, Chris Bray, Jack 
Buckley, Pat Buckley, Concerned Citizen (198 W. El Camino Real), 
Stan Elmore, Lee Felts, Denise Garrett, Jenks Garrett, Shelby 
Graham, Tony Graham, Marietta Hagemann, Robert Hagemann, 
Connie Hahn, Nancy Hard, Meredith Hard, Don Heep, Gail Heep, 
Mary Jordan, B. E. Jordan, Jeanenne Kienle, Gerry McCarthy, Brian 
Moffitt, Hedi Moffitt, Daniel Simmons, Christy Smith, P. Smith, Gayle 
Spitz, Todd Spitz, Jim Stevens, Sandy Stevens, Susan Vaughn, Roger 
Vaughn, Jami Winturroth, Peggy Young, and William Young. 
 
These requestors (#1 -#4, #9-#16, #20-#22, #25-#28, and #30 on Attachment A) 

are located from approximately one mile to one and a half mile south of the proposed 
facility and are upstream of the discharge route on the opposite bank of the Brazos 
River. 
 

Considering the factors under 30 TAC § 55.203, protection of groundwater and 
surface water is an interest regulated by issuance of TPDES permits and there is a 
reasonable relationship between the use and enjoyment of property and the proposed 
activities that would be authorized by the permit.  However, these properties are all 
upstream of the proposed discharge where Spring Creek enters the Brazos River/Lake 
Granbury.  Therefore, these requestors are similarly situated to other members of the 
general public in regards to surface and groundwater impacts.  Based on consideration 
of these factors, the ED is of the opinion that these requestors are similarly situated to 
other members of the general public with respect to this permit application.  The ED 
recommends finding these requestors are not affected persons in this matter. 
 

4. Bruce Basden, Concerned Citizen (1111 Driftwood Ranch Trail), 
Bonnie Ferrell, Ken Ferrell, and Brian McGrew. 

 
 These requestors (#5-8 on map) are located approximately one and a quarter 
mile southeast of the proposed facility and from one and a half to two miles downstream 
of the proposed discharge point. 
 

Considering the factors under 30 TAC § 55.203, protection of groundwater and 
surface water is an interest regulated by issuance of TPDES permits and there is a 
reasonable relationship between the use and enjoyment of property and the proposed 
activities that would be authorized by the permit.  However, these properties are all 
located a minimum of one and a half miles downstream on the discharge route after the 
discharge has entered the Brazos River/Lake Granbury from Spring Creek. Additionally, 
the properties owned by these requestors are located on the opposite bank of the Brazos 
River/Lake Granbury from where the discharge would enter from Spring Creek.  
Therefore, these requestors are similarly situated to other members of the general public 
in regards to surface and groundwater impacts. 

 
Based on consideration of these factors, the ED is of the opinion that these 



7 
 

requestors are similarly situated to other members of the general public with respect to 
this permit application.  The ED recommends finding these requestors are not affected 
persons in this matter. 
 

5. Cindy Murdock. 
 

The request of Cindy Murdock did not provide any information regarding any 
property she had in proximity with the proposed facility.  Ms. Murdock only provided a 
post office box address in Sonora, Texas as both a contact address and as a location 
reference.  Sonora is located over 250 miles southwest of the proposed facility in Sutton 
County, Texas.  Based on the information provided, the ED recommends finding that 
Cindy Murdock is not an affected person in this matter. 

 
C. Whether Issues Raised Are Referable to SOAH for a Contested Case 

Hearing 
 
 The ED analyzed the issues raised in the hearing requests in accordance with the 
regulatory criteria and provides the following recommendations regarding which issues 
should be referred to SOAH. All issues were raised during the public comment period, 
were not withdrawn, and are considered disputed. 
 

1. Whether the facility and associated activities will cause surface or 
groundwater contamination in the area. (RTC #1 and #3) 

 
 This is an issue of fact. If it can be shown that the proposed facility and associated 
activities will cause surface or groundwater contamination in the area, then that 
information would be relevant and material to a decision on whether to issue the permit. 
The ED recommends referring this issue to SOAH. 
 

2. Whether the facility and associated activities will cause flooding in the 
area. (RTC #2) 

 
This is an issue of fact.  However, whether the proposed facility and associated 

activities will cause flooding in the area is not relevant and material to a decision on the 
permit.  The ED recommends not referring this issue to SOAH. 
 

3. Whether environmental impact studies or hydraulic assessments 
have been performed to assess how the proposed operations will 
affect surface water flows in the area. (RTC #4) 

 
This is an issue of fact.  The ED is not aware of any such studies or assessments 

that have been done regarding the proposed operations.  However, there is no 
requirement that TCEQ or TXI Operations perform such a study or assessment in order 
for this permit to be issued.  Therefore, the issue is not relevant and material to a 
decision on the permit.  However, should a party undertake such a study or assessment; 
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the results could be relevant to consideration of issue #1, regarding the potential 
contamination to surface and groundwater.  The ED recommends not referring this 
issue to SOAH. 
 

4. Whether the facility and associated activities will cause dust/air 
pollution. (partial RTC #5) 

 
This is an issue of fact.  However, dust/air pollution issues are not regulated by a 

TPDES wastewater discharge permit and as such, are not germane to consideration of 
whether to issue this permit.   In regards to dust/air pollution issues, TXI is required to 
comply with 30 TAC § 106.533 or 30 TAC Chapter 116, as appropriate.  However, 
resolution of this issue is not relevant and material to a decision on the permit.  The ED 
recommends not referring this issue to SOAH. 
 

5. Whether the facility and associated activities will cause excessive 
noise issues.  (partial RTC #5) 
 
This is an issue of fact.  However, noise is not an issue that is regulated by a 

TPDES wastewater discharge permit.  Therefore, this issue is not relevant and material 
to a decision on the permit.  The ED recommends not referring this issue to SOAH. 
 

6. Whether adequate reclamation practices will be practiced by TXI 
Operations. (RTC #6) 

 
This is an issue of fact.  However, demonstration of appropriate reclamation 

practices prior to this permit being issued is not required.  Therefore, the issue is not 
relevant and material to a decision on the permit application.  The ED recommends not 
referring this issue to SOAH. 
 

7. Whether the facility and associated activities will negatively impact 
surface water and groundwater availablity in the area. (RTC #7) 

 
This is an issue of fact.  However, whether the proposed facility and associated 

activities will impact the quantity of surface and groundwater in the area is not relevant 
and material to a decision on the permit.  The ED recommends not referring this issue 
to SOAH. 
 

8. Whether the facility and associated activities will cause increased 
truck traffic and road deterioration. (partial RTC #8) 
 
This is an issue of fact.  However, whether the proposed facility and associated 

activities will cause an increase in truck traffic in the area is not relevant and material to 
a decision on the permit.  The ED recommends not referring this issue to SOAH. 
 

9. Whether the facility and associated activities will impact the general 
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quality of life in the area or decrease local property values.  (partial 
RTC #8) 

 
This is an issue of fact.  However, whether the proposed facility and associated 

activities will negatively impact the general quality of life or local property values in the 
area is not relevant and material to a decision on the permit.  The ED recommends not 
referring this issue to SOAH. 
 

The ED recommends referring issue #1 to SOAH. 
 

V. DURATION OF THE CONTESTED CASE HEARING 
 

Should there be a contested case hearing on this application, the ED recommends 
a hearing duration of nine months from the preliminary hearing to the presentation of a 
proposal for decision to the Commission. 

 
VI. CONCLUSION 

 
1. Find that Barbara Hard, Dr. Stephen Hard, Christi Linney, Stephen Linney, 

Susan Rosenbach, and Gary Rosenbach are affected persons. 
2. Deny the hearing requests of Ann Anderson, Melisa Ashford, Bruce Basden, Larry 

Boyd, Cardle Bray, Chris Bray, Jack Buckley, Pat Buckley, Concerned Citizen (198 
W. El Camino Real), Concerned Citizen (1111 Driftwood Ranch Trail), Stan 
Elmore, Lee Felts, Bonnie Ferrell, Ken Ferrell, Denise Garrett, Jenks Garrett, 
Shelby Graham, Tony Graham, Marietta Hagemann, Robert Hagemann, Connie 
Hahn, Nancy Hard, Meredith Hard, Don Heep, Gail Heep, Mary Jordan, B. E. 
Jordan, Jeanenne Kienle, Gerry McCarthy, Brian McGrew, Brian Moffitt, Hedi 
Moffitt, Jane Morgan, Cindy Murdock, Daniel Simmons, Christy Smith, P. Smith, 
Gayle Spitz, Todd Spitz, Jim Stevens, Sandy Stevens, Susan Vaughn, Roger 
Vaughn, Jami Winturroth, Peggy Young, and William Young because they are not 
affected persons. 

3. Refer issue #1 to SOAH for a hearing of nine months duration from the 
preliminary hearing date. 
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Respectfully submitted, 
 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
Richard A. Hyde, P.E., Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
By: ________________________ 
Robert Brush 
Staff Attorney 
Environmental Law Division 
State Bar of Texas No. 00788772 
MC-173, P.O. Box 13087 
Austin, Texas 78711-3087 
Phone: (512) 239-5600 
Fax: (512) 239-0606 
E-mail: Robert.Brush@tceq.texas.gov 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on September 14, 2015 the original and seven true and 
correct copies of the Executive Director’s Response to Hearing Requests for TCEQ 
Docket No. 2015-1269-IWD relating to the application of TXI Operations, LP for TPDES 
Permit No. WQ0005092000 were filed with the Chief Clerk of the TCEQ and a copy was 
served to all persons listed on the attached mailing list via hand delivery, electronic 
mail, facsimile transmission, or by deposit in the U.S. Mail. 
 
 

__________________________ 
Robert D. Brush, Staff Attorney 
Environmental Law Division 
State Bar No. 00788772 

mailto:Robert.Brush@tceq.texas.gov
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MAILING LIST 
TXI OPERATIONS, LP 

DOCKET NO. 2015-1269-IWD; PERMIT NO. WQ0005092000 
 
FOR THE APPLICANT: 
Edwin J. Gerik, Jr. 
TXI Operations, LP 
1503 LBJ Freeway, Suite 400 
Dallas, Texas 75234-6007 
Fax: (972) 647-3737 
 
Debi Mathews 
Curt G. Campbell, P.E. 
Westward Environmental, Inc. 
P.O. Box 2205 
Boerne, Texas 78006-3602 
Fax: (830) 249-0221 
 
FOR THE EXECUTIVE DIRECTOR: 
via electronic mail: 
 
Robert Brush, Staff Attorney 
TCEQ 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 
 
Dan Siebeneicher, Technical Staff 
TCEQ 
Water Quality Division, MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
Brian Christian, Director 
TCEQ 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 

FOR ALTERNATIVE DISPUTE 
RESOLUTION 
via electronic mail: 
 
Kyle Lucas 
TCEQ 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
FOR PUBLIC INTEREST COUNCIL 
via electronic mail: 
 
Rudy Calderon 
TCEQ 
Office of Public Interest, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Fax: (512) 239-6377 
 
FOR THE CHIEF CLERK: 
 
Bridget Bohac 
TCEQ 
Office of Chief Clerk MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 
 
FOR THE REQUESTORS: 
 
Ann Anderson 
807 Driftwood Ranch Trail 
Weatherford, TX 76087-0720 
 
Melisa Ashford 
166 E. El Camino Real 
Weatherford, TX 76087-6545 
 
Bruce Basden 
1323 Driftwood Ranch Trail 
Weatherford, TX 76087-0717 



 

Larry E. Boyd 
749 Tin Top Estates Road 
Weatherford, TX 76087-6849 
 
Cardle Bray & Chris Bray 
140 E. El Camino Real 
Weatherford, TX 76087-6544 
 
Jack Buckley 
151 E. El Camino Real 
Weatherford, TX 76087-6533 
 
Concerned Citizen 
151 E. El Camino Real 
Weatherford, TX 76087-6533 
 
Concerned Citizen 
1111 Driftwood Ranch Trail 
Weatherford, TX 76087-0725 
 
Stan Elmore 
124 W. El Camino Real 
Weatherford, TX 76087-6571 
 
Bonnie & Ken Ferrell 
1101 Driftwood Ranch Trail 
Weatherford, TX 76087-76087 
 
Denise & Jenks Garrett 
8131 Tin Top Hwy. 
Weatherford, TX 76087-1769 
 
Shelly & Tony Graham 
124 Hillcroft Drive 
Weatherford, TX 76087-6854 
 
Marietta & Robert Hagemann 
103 Silver Sage Court 
Weatherford, TX 76087-0709 
 
Connie Hahn & Lee Felts 
2318 Vienna Drive 
Granbury, Texas 76048-1468 
 
Connie Hahn & Lee Felts 
807 Driftwood Ranch Trail 
Weatherford, TX 76087-0720 

Dr. Stephen Hard & Barbara Hard 
5255 New Tin Top Road 
Weatherford, TX 76087-7438 
 
Meredith Hard & Nancy Hard 
149 E. El Camino Real 
Weatherford, TX 76087-6533 
 
Don & Gale Heep 
291 N. Blue Stem Court 
Weatherford, TX 76087-0707 
 
B.E. & Mary Jordan 
161 E. El Camino Real 
eatherford, TX 76087-6533 
 
Jeanenne Kienle 
178 W. El Camino Real 
Weatherford, TX 76087-6571 
 
Christi & Stephen Linney 
5224 Tin Top Road 
Weatherford, TX 76087-7460 
 
Terry McCarthy 
192 W. El Camino Real 
Weatherford, TX 76087-6571 
 
Brian McGrew 
1475 Driftwood Ranch Trail 
Weatherford, TX 76087-0715 
 
Hedi & Brian Moffitt 
108 Montclair Drive 
Weatherford, TX 76087-6564 
 
Jane Morgan 
5215 Tin Top Road 
Weatherford, TX 76087-7438 
 
Cindy Murdock 
P.O. Box 9 
Sonora, TX 76950-0009 
 
Daniel Simmons 
166 E. El Camino Real 
Weatherford, TX 76087-6545 



 

Christy & P. Smith 
300 Hillcroft Drive 
Weatherford, TX 76087-6503 
 
Gayla & Todd Spitz 
281 E. El Camino Real 
Weatherford, TX 76087-6552 
 
Sandy & Jim Stevens 
124 Lakewood Drive 
Weatherford, TX 76087-6528 
 
Lewis T. Stevens 
Law Offices of Lewis T. Stevens 
131 E. Exchange Ave., Ste. 204 
Fort Worth, TX 76164-8244 
 
Susan & Roger Vaughn 
255 N. Blue Stem Court 
Weatherford, TX 76087-0707 
 
Jami Winturroth 
124 Lakewood Drive 
Weatherford, TX 76087-6528 
 
Peggy & Willam Young 
661 Driftwood Ranch Trail 
Weatherford, TX 76087-0722 
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