November 16, 2015

Bridget Bohac, Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC 105

Austin, Texas 78711-3087

Re:  Executive Director’s Response to Requests for Hearing
The Port of Corpus Christi Authority of Nueces County
Bulk Material Handling Facility
Permit No. 47881
TCEQ Docket No. 2015-1488-AIR

Dear Ms. Bohac:
Enclosed please find a copy of the Executive Director’s Response to Hearing Requests

brief for the above referenced item. If you have any questions, please do not hesitate to
call me at extension 1088.

Sincerely,

Becky Nash Petty
Attorney

Environmental Law Division

Enclosure
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EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS

The Executive Director (ED) of the Texas Commission on Environmental Quality
(Commission or TCEQ) files this response (Response) to the requests for a contested
case hearing submitted by persons listed herein. The Texas Clean Air Act (TCAA)
8382.056(n) requires the Commission to consider hearing requests in accordance with
the procedures provided in Tex. Water Code 85.556.1 This statute is implemented
through the rules in 30 Texas Administrative Code (TAC) Chapter 55, Subchapter F.

A current compliance history report and technical review summary prepared by the
ED’s staff will be filed with the TCEQ’s Office of Chief Clerk for the Commission’s
consideration. In addition, the ED’s Response to Public Comments (RTC), which was
mailed by the Chief Clerk to all persons on the mailing list, is on file with the chief clerk
for the Commission’s consideration.

I. Application Request and Background Information

The Port of Corpus Christi Authority of Nueces County (Port of Corpus Christi or
Applicant) has applied to the TCEQ for a New Source Review Authorization under Texas
Clean Air Act (TCAA), §382.0518. This permit will authorize the applicant to continue a
material handling operation at Bulk Dock 1, an existing permitted facility.

This facility is located at 4820 East Navigation Boulevard, Corpus Christi, Nueces
County. Contaminants authorized under this permit include hydrogen sulfide (H2S) and
particulate matter (PM), including particulate matter with diameters of 10 microns or
less (PM1o) and 2.5 microns or less (PMzs).

To continue operating an existing permitted facility that may emit air contaminants, the
person planning the continued operation must obtain a permit renewal from the

1 Statutes cited in this response may be viewed online at www.capitol.state.tx.us/statutes/statutes.html.
Relevant statutes are found primarily in the Texas Health and Safety Code and the Texas Water Code. The
rules in the Texas Administrative Code may be viewed online at www.sos.state.tx.us/tac/index.shtml, or
follow the “Rules, Policy & Legislation” link on the TCEQ website at www.tceqg.state.tx.us.
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commission. This permit application is for a permit renewal of Air Quality Permit
Number 47881.

The permit application was received on July 3, 2012, and declared administratively
complete on July 12, 2012. The Notice of Receipt and Intent to Obtain an Air Quality
Permit (public notice) for this permit application was published on August 10, 2012, and
May 19, 2015, in the Corpus Christi Caller-Times.

The August 10, 2012, publication included notice of both a permit amendment and
renewal for the same facility, Bulk Dock 1. The TCEQ received comments and hearing
requests regarding both permit actions during the original comment period in 2012.
After further review, the ED concluded that noticing the amendment and renewal
together was improper based on the different notice requirements for each. The
Applicant decided to separate the amendment application and the renewal application
since the amendment application by itself was below the notice threshold. The renewal
application was sent back to notice.

The ED issued a formal Response to Comments document for the permit amendment on
February 27, 2015, addressing the comments received during the 2012 comment period.
The TCEQ received no further comments in response to the May 19, 2015, publication of
the notice for the renewal application; however, the commission issued a formal
Response to Comments document addressing the comments from the 2012 comment
period.

The Office of Chief Clerk received timely hearing requests on the amendment and
renewal during the 2012 comment period from the following people: Christine Adams,
Jennifer Beck, Julie Beers, Howard Bishop, Jennifer Bray, Diane Carroll, Eva L. Castille,
Doris Cole, Ernesto Contreras, Jack Cooper, Eugene Desjardins, Peggy Duran, Henry
Els, Melanie Flores, Sylvia Flores, Andrew Frankum, Ann Fuentez, Nick Fye, Stephen
Gambill, Patricia Gardiner, Dona General, Thomas Graf, Judy J. Hales, Meggan
Houlihan, Roxane Iglesias, Howard Karsh, Joshua Karsh, Alexandria Klaas, Ariana
Klugiewicz, Bailey Landress, Julia Landress, Aixa Laventura, Patricia Lewis, Pilar
Longoria, Analilia Lopez, Eve Lopez, Kris Miller, Shauna Mondragon, Russell
Montgomery, Carolyn Moon, Anna Moore, Inge Moorman, Becky Moreno, Jerry Niles,
Valerie Noe, Edward Orta, Sharon Purcell, Mary Suzanne Pyrek, Tom Reissig, Karen
Ruth, Gerald Allen Sansing, Douglas Sherman, Stants Sherman, Lorraine Stehn,
Marquita Tanner, Eliseo Venecia, James White, Kelly Whitford, Alfred Williams, and
Ashley Winkler, and C. Z..

The Office of Chief Clerk timely received timely hearing requests on the amendment and
renewal during the 2012 comment period from the following organizations: Tammy
Foster on behalf of Citizens for Environmental Justice, Erin Fonkin on behalf of the
Environmental Integrity Project, Tom Smith on behalf of Public Citizen Texas, Brianna
Fairbanks and Violet Lehrer on behalf of the Sierra Club Environmental Law Program,
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and Karen Hadden on behalf of the Sustainable Energy and Economic Development
(SEED) Coalition.

The ED’s Response to Comments (RTC) was filed with the Chief Clerk on August 18,
2015, and mailed to all interested persons, including those who asked to be placed on
the mailing list for this application and those who submitted comment or requests for
contested case hearing. The cover letter attached to the RTC included information about
making requests for reconsideration of the ED’s decision.2 The letter also explained
hearing requesters should specify any of the ED’s responses to comments they dispute
and the factual basis of the dispute, in addition to listing any disputed issues of law or

policy.
Il. Applicable Law

The Commission must assess the timeliness and form of the hearing requests, as
discussed above. The form requirements are set forth in 30 TAC § 55.201(d):

(d) A hearing request must substantially comply with the following:

1) give the name, address, daytime telephone number, and, where possible,
fax number of the person who files the request. If the request is made by a
group or association, the request must identify one person by name,
address, daytime telephone number, and, where possible, fax number,
who shall be responsible for receiving all official communications and
documents for the group;

2) identify the person's personal justiciable interest affected by the
application, including a brief, but specific, written statement explaining in
plain language the requester's location and distance relative to the
proposed facility or activity that is the subject of the application and how
and why the requester believes he or she will be adversely affected by the
proposed facility or activity in a manner not common to members of the
general public;

3) request a contested case hearing;

4) list all relevant and material disputed issues of fact that were raised during
the public comment period and that are the basis of the hearing request.
To facilitate the Commission's determination of the number and scope of
issues to be referred to hearing, the requester should, to the extent
possible, specify any of the executive director's responses to comments
that the requester disputes and the factual basis of the dispute and list any

2 See TCEQ rules at 30 TAC Chapter 55, Subchapter F. Procedural rules for public input to the permit
process are found primarily in 30 TAC Chapters 39, 50, 55, and 80.
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disputed issues of law or policy; and
5) provide any other information specified in the public notice of application.

The next necessary determination is whether the requests were filed by “affected
persons” as defined by Tex. Water Code §5.115, and implemented in Commission rule 30
TAC 855.203. Under 30 TAC 855.203, an affected person is one who has a personal
justiciable interest related to a legal right, duty, privilege, power or economic interest
affected by the application. An interest common to members of the general public does
not qualify as a personal justiciable interest. Local governments with authority under
state law over issues raised by the application receive affected person status under 30
TAC §55.203(b).

In determining whether a person is affected, 30 TAC 8§855.203(c) requires all factors be
considered, including, but not limited to, the following:

1) whether the interest claimed is one protected by the law under which the
application will be considered;

2) distance restrictions or other limitations imposed by law on the affected
interest;

3) whether a reasonable relationship exists between the interest claimed and
the activity regulated;

4) likely impact of the regulated activity on the health and safety of the
person, and on the use of property of the person;

5) likely impact of the regulated activity on use of the impacted natural
resource by the person; and

6) for governmental entities, their statutory authority over or interest in the
issues relevant to the application.

In addition to the requirements noted above regarding affected person status, in
accordance with 30 TAC 855.205(a), a group or association may request a contested case
hearing only if the group or association meets all of the following requirements:
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1) One or more members of the group or association would otherwise have
standing to request a hearing in their own right;

2) the interests the group or association seeks to protect are germane to the
organization's purpose; and

3) neither the claim asserted nor the relief requested requires the
participation of the individual members in the case.3

If the Commission determines a hearing request is timely and fulfills the requirements
for proper form and the hearing requester is an affected person, the Commission must
apply a three-part test to the issues raised in the matter to determine if any of the issues
should be referred to the State Office of Administrative Hearings (SOAH) for a contested
case hearing. The three-part test in 30 TAC 850.115(c) is as follows: The issue must
involve a disputed question of fact;

1) The issue must involve a disputed question of fact;
2) The issue must have been raised during the public comment period; and

3) The issue must be relevant and material to the decision on this
application.

The law applicable to the proposed facility may generally be summarized as follows. A
person who owns or operates a facility or facilities that will emit air contaminants is
required to obtain authorization from the Commission prior to the construction and
operation of the facility or facilities.# Thus, the location and operation of the proposed
facility requires authorization under the TCAA. Permit conditions of general
applicability must be in rules adopted by the Commission.> Those rules are found in 30
TAC Chapter 116. In addition, a person is prohibited from emitting air contaminants or
performing any activity that violates the TCAA or any Commission rule or order, or that
causes or contributes to air pollution.t The relevant rules regarding air emissions are
found in 30 TAC Chapters 101 and 111-118. In addition, the Commission has the
authority to establish and enforce permit conditions consistent with this chapter.” The
materials accompanying this response list and reference permit conditions and
operational requirements and limitations applicable to this proposed facility.

330 TAC §55.205(a)

4 TEXAS HEALTH & SAFETY CODE §382.0518

5 TEXAS HEALTH & SAFETY CODE §382.0513

s TEXAS HEALTH & SAFETY CODE §382.085 (a) and (b).
7 TEXAS HEALTH & SAFETY CODE §382.0513
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I1l. Analysis of Hearing Requests

Applicant is seeking a renewal that would not result in an increase in allowable
emissions and will not result in an emission of an air contaminant not previously
emitted. Texas Health & Safety Code (THSC) §382.056(g) states, “The commission may
not seek further comment or hold a public hearing...in response to a request for a public
hearing on an amendment, modification, or renewal that would not result in an increase
in allowable emissions and would not result in the emission of an air contaminant not
previously emitted.”8 Therefore, the commission should deny the hearing requests as a
matter of law and approve the renewal of Applicant’s Permit No. 51836.

Although this renewal application will not result in an increase in allowable emissions
and will not result in an emission of an air contaminant not previously emitted, THSC
8382.056(0) states: “Notwithstanding other provisions of this chapter, the commission
may hold a hearing on a permit amendment, modification, or renewal if the commission
determines that the application involves a facility for which the applicant’s compliance
history is in the lowest classification under Sections 5.753 and 5.754, Water Code, and
rules adopted and procedures developed under those sections.”® The commission
adopted 30 TAC Chapter 60 to evaluate compliance history. The lowest classification
under the Texas Water Code §85.753 and 5.754 and 30 TAC 860.2 is an “unsatisfactory
performer.” Under 30 TAC 860.3(a)(3)(B), the TCEQ may hold a hearing on an air
permit renewal if the site was classified as an unsatisfactory performer. The compliance
history for the company and the site is reviewed for the five-year period prior to the date
the permit application was received by the ED. Applicant’s company and this site have a
rating of “unclassifiable” and not “unsatisfactory” performers according to 30 TAC
Chapter 60. Therefore, a hearing should not be granted under THSC 8382.056(0) based
on the compliance history of Applicant.

IVV. Conclusion

The renewal of this permit would not result in an increase in allowable emissions and
would not result in the emission of an air contaminant not previously emitted. Under
these circumstances, THSC §382.056(g) directs the commission to “not seek further
comment or hold a public hearing.” Because consideration of hearing requests on a “no
increase” renewal application is governed by THSC §382.056(g) and (0), this Response

8 See also 30 TAC 855.201(i)(3)(C) (Renewals of air applications that “would not result in an increase in
allowable emissions and would not result in the emission of an air contaminant not previously emitted”
are applications for which there is no right to a contested case hearing).

9 See also 30 TAC 855.201(i)(3)(C) (stating the commission may hold a hearing if the application “involves
a facility for which the applicant’s compliance history contains violations which are unresolved and which
constitute a recurring pattern of egregious conduct which demonstrates a consistent disregard for the
regulatory process, including the failure to make a timely and substantial attempt to correct the
violations”).
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does not include an analysis of the individual hearing requests. Accordingly, the ED
respectfully recommends the commission deny the hearing request as a matter of law
and approve the renewal of Applicant’s Permit No. 47881.

Respectfully submitted,
Texas Commission on Environmental Quality
Richard Hyde, Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Division Director
Environmental Law Division

Becky Nash Petty, Attorney
Environmental Law Division
State Bar Number 24010306
PO Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-1088

Representing the Executive Director of the
Texas Commission on Environmental Quality



CERTIFICATE OF SERVICE

On the 16th day of November 2015, a true and correct copy of the foregoing instrument
was served on all persons on the attached mailing list by the undersigned via deposit
into the U.S. Malil, inter-agency mail, facsimile, electronic mail, or hand delivery.

‘PWtesy

Becky Nash Pettl/




MAILING LIST

PORT OF CORPUS CHRISTI AUTHORITY OF NUECES COUNTY
DOCKET NO. ; PERMIT NO. 47881

FOR APPLICANT(S):

Sarah L Garza

Port Of Corpus Christi Authority Of Nueces
County

Po Box 1541

Corpus Christi, TX 78403-1541

Tel: (361) 885-6163

Fax: (361) 882-7110

John P Larue

Port Of Corpus Christi Authority Of Nueces
County

Po Box 1541

Corpus Christi, TX 78403-1541

Tel: (361) 882-5633

Fax: (361) 881-5161

FOR THE EXECUTIVE DIRECTOR:
via electronic mail

Norman Blake Stewart, Technical Staff
Texas Commission on Environmental Quality
Air Permits Division, 163

P.O. Box 13087

Austin, TX 78711-3087

Tel: (512)239-6931

Brian Christian, Director

Texas Commission on Environmental Quality
Environmental Assistance Division

Public Education Program, MC 108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-4000

Fax: 512-239-5678

FOR PUBLIC INTEREST COUNSEL.:
via electronic mail

Vic Mcwherter, Public Interest Counsel
Teaxs Commission on Environmental Quality
Public Interest Counsel, MC 103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-6363

Fax: 512-239-6377

FOR ALTERNATIVE DISPUTE
RESOLUTION:

via electronic mail

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC 222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-4010

Fax: 512-239-4015

FOR THE CHIEF CLERK:
via electronic mail

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental Quality
Office of Chief Clerk, MC 105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-3300

Fax: 512-239-3311
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REQUESTER(S)

Christine Adams

14521 E Cabana St

Apt 407

Corpus Christi, TX 78418-6275

Jennifer Beck
521 Woodhaven
Ingleside, TX 78362-4678

Julie Beers
5701 Saratoga Blvd
Corpus Christi, TX 78414-4139

Howard Bishop
1418 Brentwood Dr
Corpus Christi, TX 78415-4816

Jennifer Bray
618 Del Mar Blivd
Corpus Christi, TX 78404-2908

Diane Carroll
426 Colony Dr
Corpus Christi, TX 78412-2673

Eva L Castille

6350 Meadowvista Dr

Apt 1123

Corpus Christi, TX 78414-2621

Doris Cole
6002 Rio Vista Ave
Corpus Christi, TX 78412-2860

Ernesto Contreras
407 Nichols St
Mathis, TX 78368-2707

Jack Cooper
3535 Santa Fe St Unit 5
Corpus Christi, TX 78411-1346

Jack Cooper
5045 Cascade Dr
Corpus Christi, TX 78413-2705

Eugene Desjardins

809 Derry

Apt 3404

Corpus Christi, TX 78408-2372

Peggy Duran
4022 Congressional Dr
Corpus Christi, TX 78413-2523

Henry Els
502 E Avenue G
Port Aransas, TX 78373-5747

Melanie Flores
1109 Vernon Dr
Corpus Christi, TX 78407-1327

Sylvia Flores
1019 10Th St
Corpus Christi, TX 78404-3305

Andrew Frankum
533 Vaky St
Corpus Christi, TX 78404-2608

Ann Fuentez
705 Sharon Dr
Corpus Christi, TX 78412-2923

Nick Fye
1004 Green Oaks Dr
Corpus Christi, TX 78405-3824

Stephen Gambill

1705 10Th St

Unit A

Corpus Christi, TX 78404-3007

Patricia Gardiner
14321 Scallop St
Corpus Christi, TX 78418-6044

Dona General

1400 Ocean Dr

Apt 403C

Corpus Christi, TX 78404-2109

Thomas Graf
318 Del Mar Blvd
Corpus Christi, TX 78404-1932

Judy J Hales
9442 Waxwing St
Corpus Christi, TX 78418-5031

Meggan Houlihan
15437 Cuttysark St
Corpus Christi, TX 78418-6407
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Roxane Iglesias
928 Stirman St
Corpus Christi, TX 78411-2453

Howard Karsh
5406 Wooldridge Rd
Corpus Christi, TX 78413-3837

Howard Karsh
5620 W Patrick Ln
Las Vegas, NV 89118-2731

Joshua Karsh
5406 Wooldridge Rd
Corpus Christi, TX 78413-3837

Joshua Karsh
5620 W Patrick Ln
Las Vegas, NV 89118-2731

Alexandria Klaas
11 Rock Creek Dr
Corpus Christi, TX 78412-4207

Ariana Klugiewicz

1773 Ennis Joslin Rd

Apt 2205

Corpus Christi, TX 78412-4066

Bailey Landress
242 Montclair Dr
Corpus Christi, TX 78412-2703

Julia Landress
242 Montclair Dr
Corpus Christi, TX 78412-2703

Aixa Laventura
4738 Hamlett Dr
Corpus Christi, TX 78415-1622

Violet Lehrer

Sierra Club

85 2Nd St

2Nd Floor

San Francisco, CA 94105-3459

Patricia Lewis
4345 Lake Ontario Dr
Corpus Christi, TX 78413-5816

Pilar Longoria
2026 Arizona Trl
Corpus Christi, TX 78410-1866

Analilia Lopez
2918 Churchill Dr
Corpus Christi, TX 78404-4002

Eve Lopez
5918 Shamrock Dr
Corpus Christi, TX 78412-3404

Kris Miller
129 Martha Dr
Corpus Christi, TX 78418-3128

Shauna Mondragon
233 Hiawatha St
Corpus Christi, TX 78405-2723

Russell Montgomery
5817 Bonner Dr
Corpus Christi, TX 78412-4505

Carolyn Moon
4902 Calvin Dr
Corpus Christi, TX 78411-3904

Anna Moore
1501 Ocean Dr
Corpus Christi, TX 78404-1801

Inge Moorman
618 Coral PI
Corpus Christi, TX 78411-2138

Becky Moreno
7509 Annemasse St
Corpus Christi, TX 78414-6114

Jerry Niles
4034 Bray Dr
Corpus Christi, TX 78413-3202

Valerie Noe
822 Market St
Portland, TX 78374-1726

Edward Orta
4721 Johnston Dr
Corpus Christi, TX 78415-1701

Sharon Purcell
3029 Austin St
Corpus Christi, TX 78404-2412

Mary Suzanne Pyrek
Po Box 18146
Corpus Christi, TX 78480-8146
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Tom Reissig
2407 S Congress Ave Ste E
Austin, TX 78704-5500

Tom Reissig
3233 Catcay Dr
Corpus Christi, TX 78418-2934

Karen Ruth
618 Brawner Pkwy
Corpus Christi, TX 78411-2354

Gerald Allen Sansing

Clean Economy Coalition

5426 Chevy Chase Dr

Corpus Christi, TX 78412-2701

Douglas Sherman
4738 Hamlett Dr
Corpus Christi, TX 78415-1622

Stants Sherman
4738 Hamlett Dr
Corpus Christi, TX 78415-1622

Lorraine S Stehn
1613 S Saunders St
Aransas Pass, TX 78336-3107

Marquita Tanner
3658 Austin St
Corpus Christi, TX 78411-1730

Eliseo Venecia
5309 Seguin Dr
Corpus Christi, TX 78415-2017

James White

3762 Up River Rd

Apt 36

Corpus Christi, TX 78408-3234

Kelly Whitford
Po Box 2012
Port Aransas, TX 78373-2012

Alfred Williams
937 Idlewilde PI
Corpus Christi, TX 78408-2108

Ashley Winkler
2518 Cresterrace Dr
Corpus Christi, TX 78415-5690

Cz
1017 Main Dr
Corpus Christi, TX 78409-2203

INTERESTED PERSON(S)

Mariah Ann Boone
710 Ponder St
Corpus Christi, TX 78404-2710

P C Gardiner
14321 Scallop St
Corpus Christi, TX 78418-6044

James Klein
3501 Monterrey St
Corpus Christi, TX 78411-1709

Daniel Lucio
325 Naples St
Corpus Christi, TX 78404-1832

Neil Mcqueen
4213 Estate Dr
Corpus Christi, TX 78412-2428

Mrs Alison Medina
2401 Goldstar
Corpus Christi, TX 78414-2944

Emilie Jimenez Olivares
4205 Dody St
Corpus Christi, TX 78411-3001

Miss Anne Peticolas
5730 Abilene Trl
Austin, TX 78749-2116
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