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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
August 20, 2015

TO: Persons on the attached mailing list.

RE: Formosa Utility Venture, Ltd. and Formosa Plastics Corporation, Texas
Permit No. WQ0002436000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. Unless a timely request
for contested case hearing or reconsideration is received (see below), the TCEQ
executive director will act on the application and issue the permit.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the Point Comfort Branch Library, 1 Lamar Street, Point
Comfort, Texas and the Jackson County Public Library, 411 North Wells Street, Edna,
Texas.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. A
brief description of the procedures for these two requests follows.

How To Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. You must demonstrate that you meet the applicable legal
requirements to have your hearing request granted. The commission’s consideration of
your request will be based on the information you provide.

The request must include the following:
@) Your name, address, daytime telephone number, and, if possible, a fax number.

(2) If the request is made by a group or association, the request must identify:
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(A)  one person by name, address, daytime telephone number, and, if possible,
the fax number, of the person who will be responsible for receiving all
communications and documents for the group; and

(B) one or more members of the group that would otherwise have standing to
request a hearing in their own right. The interests the group seeks to
protect must relate to the organization’s purpose. Neither the claim
asserted nor the relief requested must require the participation of the
individual members in the case.

(3)  The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.

(4)  Astatement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

Your request must demonstrate that you are an “affected person.” An affected
person is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. Your request must
describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application. The request must be based on issues that
were raised during the comment period. The request cannot be based solely on issues
raised in comments that have been withdrawn. The enclosed Response to Comments
will allow you to determine the issues that were raised during the comment period and
whether all comments raising an issue have been withdrawn. The public comments
filed for this application are available for review and copying at the Chief Clerk’s office at
the address below.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
comments that you dispute; and 2) the factual basis of the dispute. In addition, you
should list, to the extent possible, any disputed issues of law or policy.

How To Request Reconsideration of the Executive Director’s
Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must



state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.

Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
http://www.tceq.texas.gov/goto/comments or by mail to the following address:

Bridget C. Bohac, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the alternative dispute resolution director and set
on the agenda of one of the commission’s regularly scheduled meetings. Additional
instructions explaining these procedures will be sent to the attached mailing list when
this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

Sincerely,

ém(g,j C.Lotio

Bridget C. Bohac
Chief Clerk

BCB/Ig
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MAILING LIST

Formosa Utility Venture, Ltd. and Formosa Plastics Corporation, Texas
Permit No. WQ0002436000

FOR THE APPLICANT:

Andrew Hennessey

Formosa Utility Venture, Ltd. and
Formosa Plastics Corporation, Texas
P.O. Box 700

Point Comfort, Texas 77978

PROTESTANTS/INTERESTED
PERSONS:

See Attached List.

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

Brian Christian, Director

Texas Commission on Environmental
Quality

Environmental Assistance Division
Public Education Program MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Kathy Humphreys, Staff Attorney
Texas Commission on Environmental
Quality

Environmental Law Division MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Michael Sunderlin, Technical Staff
Texas Commission on Environmental
Quality

Water Quality Division MC-148

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Vic McWherter, Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK
via electronic mail:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087
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TPDES PERMIT NO. WQ0002436000

APPLICATION BY 88 BEFORE THE
FORMOSA UTILITY VENTURE, 8§
LTD AND FORMOSA PLASTICS 8§ TEXAS COMMISSION ON
CORPORATION, TEXAS ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(TCEQ) files this Response to Public Comment (Response) on the application for a
major amendment with renewal of Texas Pollutant Discharge Elimination System
(TPDES) Permit No. WQ0002436000 by Formosa Utility Venture, Ltd. and Formosa
Plastics Corporation, Texas (Formosa) and the ED’s preliminary decision. Pursuant to
30 Texas Administrative Code (TAC) Section (8) 55.156, before an application is
approved and a permit is issued, the ED prepares a response to all timely, relevant and
material, or significant comments. The Office of the Chief Clerk received timely
comment letters from: Diane Wilson on behalf of Texas Injured Workers (Injured
Workers); Diane Wilson on behalf of San Antonio Bay Water Keeper (Water Keeper);
Amy R. Johnson and Enrique Valdivia on behalf of Mauricio Blanco, Hurtado Francisco,
Jose Luis Cruz, and the Union of Commercial Oysterman of Texas (collectively Union);
Sylvia Balentine and Patrick Brzozowski, P.E of the Lavaca-Navidad River Authority
(collectively LNRA). This response addresses all timely filed public comments received,
whether or not withdrawn.

For more information about this permit application or the wastewater permitting

process, please call the TCEQ Public Education Program, toll free, at 1-800-687-4040.





General information about the TCEQ can be found on our website at

www.tceq.texas.gov.

BACKGROUND

Facility Description

Formosa, which operates the Point Comfort Plant, a plastics and organic and
inorganic chemicals manufacturing facility, has applied for a major amendment with
renewal to TPDES Permit No. WQ0002436000 to establish minimum analytical levels
for oil & grease, biochemical oxygen demand (5-day), free available chlorine, and
titanium; reduce Lavaca Bay monitoring from quarterly each year to quarterly
triennially based on 15 years of no impacts; increase the temperature limit at Outfall 001
from 95 degrees Fahrenheit (°F) to 100 OF; authorize the discharge of non-process area
stormwater, hydrostatic test water, fire water, non-contact steam condensate,
non-contact wash water, potable water, air conditioner unit condensate, and ash truck
wash water on an intermittent and flow variable basis via Outfall 013; increase the
effluent limitations for total copper at Outfall 001; increase the effluent limitations for
chloroform at Outfall 101 (proposed Outfall SUM); authorize the discharge of fire water
via Outfalls 001, 101, and 201; create a summation outfall (designated as Outfall SUM)
to regulate the effluents monitored via internal Outfalls 101 and 201; and authorize the
discharge of fire water, potable water, and air conditioner unit condensate via Outfalls
001, 101, 201, 002, 003, 004, 005, 006, 007, 008, 009, 010, 011, and 012.

The existing permit authorizes the discharge of remediated groundwater and

treated previously monitored effluents (via Outfalls 101 and 201) at a daily average flow
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not to exceed 9,700,000 gallons per day via Outfall 001; treated process wastewater,
equipment/facility washdown, stormwater, and utility wastewaters at a daily average
flow not to exceed 4,400,000 gallons per day via Outfall 101; treated and combined lon
Exchange Membrane (IEM) wastewater streams, utility wastewaters, equipment/facility
washdown, stormwater, and water treatment wastewaters on a continuous and flow
variable basis via Outfall 201; non-process area stormwater, hydrostatic test water, fire
water, non-contact steam condensate, and non-contact wash water on an intermittent
and flow variable basis via Outfalls 002, 003, 004, and 005; and non-process area
stormwater, hydrostatic test water, fire water, non-contact steam condensate, and non-
contact wash water on an intermittent and flow variable basis via Outfalls 006, 007,
008, 009, 010, 011, and 012.

The facility is located at 201 Formosa Drive, one-mile north of the intersection of
State Highway 35 and Farm-to-Market Road 1593, northeast of the City of Point
Comfort, Calhoun County, Texas 77978. The effluent is discharged via Outfall 001,
through a pipeline to Lavaca Bay/Chocolate Bay; via Outfall 011 from the Dock Tank
Farm to a ditch, thence to a drainage pipe directing the flow to Point Comfort turning
basin, thence to Lavaca Bay/Chocolate Bay in Segment 2453 of the Bays and Estuaries;
via Outfalls 002, 003, 004, and 012 to unnamed ditches, thence to Cox Lake, thence to
Cox Bay; via Outfalls 005, 006, 007, 008, 009, and 010 to Cox Lake, thence to Cox Bay;
and via Outfall 013 directly to Cox Bay, in Segment No. 2454 of the Bays and Estuaries.
The unclassified receiving waters have no significant aquatic life use for the unnamed

ditches and high aquatic life use for Cox Lake. The designated uses for Segments 2453
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and 2454 are exceptional aquatic life use, contact recreation, and oyster waters.

In accordance with 30 TAC 8§ 307.5 and the TCEQ implementation procedures
(January 2003) for the Texas Surface Water Quality Standards (TSWQS), an
antidegradation review of the receiving waters was performed. A Tier 1 antidegradation
review has preliminarily determined that existing water quality uses will not be
impaired by this permit action. Numerical and narrative criteria to protect existing uses
will be maintained. A Tier 2 review has preliminarily determined that no significant
degradation of water quality is expected in Cox Lake, which has been identified as
having high aquatic life use, or in Cox Bay or Lavaca Bay/Chocolate Bay, which have
been identified as having exceptional aquatic life use. The current TSWQS should be
used to determine copper limits for this facility. Existing uses will be maintained and
protected. The preliminary determination can be reexamined and may be modified if
new information is received.

The ED has reviewed this action for consistency with the Texas Coastal
Management Program (CMP) goals and policies in accordance with the regulations of
the General Land Office, and has determined that the action is consistent with the
applicable CMP goals and policies.

Procedural Background

TCEQ received the application on February 2, 2010 and declared it
administratively complete on April 7, 2010. The ED completed the technical review of
the application on September 27, 2010 and prepared a draft permit. The draft permit

was originally filed with the TCEQ Office of the Chief Clerk on June 9, 2011; it was
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remanded back to the Executive Director on August 31, 2011 for further technical
review. The draft permit was re-filed with the TCEQ Office of the Chief Clerk on May 9,
2013. The Notice of Receipt of Application and Intent to Obtain a Water Quality Permit
(NORI) was published on April 28, 2010 in English in the Port Lavaca Wave, and on
May 5, 2010 in Spanish in the Revista de Victoria. The Notice of Application and
Preliminary Decision (NAPD) was published on June 12, 2013 in English in the Port
Lavaca Wave, and on July 3, 2013 in Spanish in the Revista de Victoria. The public
comment period ended on August 2, 2013. If the NAPD is mailed more than two years
after the NORI is mailed, the applicant must submit an updated landowner map and
list.1 The ED was unable to verify whether Formosa submitted the updated information
before the NORI was mailed in June 2013; therefore, the ED required Formosa to
submit a new landowner map and list prior to completing the Response. On June 10,
2015, the ED mailed the NORI to the landowners that are on the list Formosa submitted
in 2015 that were not on the original landowner list. The ED did not receive any
additional comments.

Since this application was administratively complete after September 1, 1999, it
is subject to House Bill 801 (76t Legislature, 1999).

Access to Rules, Laws, and Records

Please consult the following websites to access the rules and regulations

applicable to this permit:

e to access the Secretary of State website: http://www.sos.state.tx.us/;

130 TAC § 39.551.
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e for TCEQ rules in Title 30 of the Texas Administrative Code:

www.sos.state.tx.us/tac/ (select “TAC Viewer” on the right, then “Title 30

Environmental Quality™);

e for Texas statutes: http://www.statutes.leqis.state.tx.us/;

e to access the TCEQ website: www.tceq.texas.gov (for downloadable rules in
Adobe PDF formats, select “Rules” then “Current TCEQ Rules”, then “Download
TCEQ Rules”);

e for Federal rules in Title 40 of the Code of Federal Regulations:
http://www.ecfr.gov/cgi-bin/text-idx?tpl=/ecfrbrowse/Title40/40tab_02.tpl;
and

e for Federal environmental laws: http://www?2.epa.gov/laws-requlations.

Commission records on the application are available for viewing and copying at
the TCEQ main office, 12100 Park 35 Circle, Austin, Texas 78753, on the 1st floor of
Building F (Office of the Chief Clerk), for the current application until final action is
taken. The application for this facility has been available for viewing and copying at the
Calhoun County Branch Library, 1 Lamar Street, Point Comfort, Texas 77978 and the
Jackson County Public Library, 411 North Wells Street, Edna, Texas 77957 since
publication of the NORI. The draft permit, statements of basis and technical summary,
and the ED’s preliminary decision have been available for viewing and copying at the

same locations since publication of the NAPD.

For more information about this permit application or the wastewater permitting
process, please call the TCEQ Public Education Program at 1-800-687-4040. General

information about the TCEQ can be found on our website at www.tceg.texas.gov.
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COMMENTS AND RESPONSES

COMMENT 1:

Injured Workers and Water Keeper expressed concern that Formosa discharges
floating debris and suspended solids and provided several examples of floating debris
and suspended solids including: 1) polyethylene pellets (solids) floating throughout
Lavaca Bay and along the adjacent shoreline (discovered by the U.S. Environmental
Protection Agency (EPA)); 2) significant PVC dust littering the workplace, process area,
and drainage ditches leading to outfalls to the bay (discovered by the EPA); 3) PVC
pellets found near the boat launching area and adjacent shores at Cox Creek (behind
Formosa); and 4) a deposit of PVC pellets found by a visitor at the Formosa guest house.

RESPONSE 1:

The draft permit does not authorize Formosa to discharge floating debris and
suspended solids via the permitted outfalls. The draft permit states “[T]here shall be no
discharge of floating solids or visible foam in other than trace amounts and no discharge
of visible 0il.”2 This provision does not apply to areas within the internal boundaries of
the plant such as the process areas, work areas, and internal drainage ditches that
convey wastewaters prior to discharge via the designated outfalls. The compliance
history for Formosa does not indicate any violations for the types of incidents described
in the comment.

COMMENT 2:

Union stated that polyethylene pellets have been found in Lavaca Bay, coming

’Formosa Draft Permit — WQ0002436000, Provision No. 3, Pages 2a, 2d, 2g, 2k, 21, 2m, and 2n.
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from the Formosa facility. According to Union, the permit should clarify that
polyethylene pellets are “solids” under the permit and they are specifically prohibited
from discharge. Further, it should be clarified that if these pellets are in the discharge, it
is a violation of 30 TAC § 307.4(b)(2 - 4).

RESPONSE 2:

The draft permit prohibits Formosa from discharging any kind of floating solids.3
The Executive Director has determined that it is not necessary to specify that
polyethylene pellets are a solid, or to specify that if Formosa discharges polyethylene

pellets it would be a violation of 30 TAC § 307.4(b)(2 - 4). The draft permit provides:

a. Acceptance of the permit by the person to whom it is issued constitutes
acknowledgment and agreement that such person will comply with all the terms
and conditions embodied in the permit, and the rules and other orders of the
Commission.

b. The permittee has a duty to comply with all conditions of the permit. Failure to
comply with any permit condition constitutes a violation of the permit and the
Texas Water Code or the Texas Health and Safety Code, and is grounds for
enforcement action, for permit amendment, revocation, or suspension, or for
?enilal 04f a permit renewal application or an application for a permit for another
acility.

These provisions require Formosa to comply with all applicable rules, including
30 TAC § 307.4(b).

Additionally, the Executive Director conducts routine inspections of facilities to
ensure the facility complies with all applicable authorizations and that all required
authorizations have been obtained.

If anyone observes the discharge of any solid, including polyethylene pellets, they

® Formosa Draft Permit — WQ0002436000, Provision No. 3, Pages 2a, 2d, 2g, 2k, 2I, 2m, and 2n.
* Formosa Proposed Permit — WQ0002436000, Page 7, Permit Conditions, Item 2.
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should contact the TCEQ Region 14 Office in Corpus Christi at 361-825-3100, or by
using the statewide toll-free number at 1-888-777-3186. Citizen complaints may also be

filed on-line at http://www?2.tceg.texas.gov/oce/complaints/index.cfm.

If the Executive Director finds that Formosa is out of compliance with the terms or
conditions of its permit, or with TCEQ regulations, it may be subject to enforcement.

COMMENT 3:

Union stated that Formosa should be required to immediately remove any
polyethylene pellets in its discharge and Formosa should report, to TCEQ, the details of
the discharge and whatever steps it has taken to clean the pellets within 24 hours of
such a discharge.

RESPONSE 3:

Formosa must notify the TCEQ within 24 hours of any noncompliance, including
the discharge of polyethylene pellets. As part of the notification, Formosa must include
steps it has taken or plans to take to reduce, eliminate, and prevent recurrence of the
noncompliance, and to mitigate its adverse effects. Specifically, the draft permit requires
Formosa to report any noncompliance that may endanger human health or safety, or the
environment to the TCEQ within 24 hours of becoming aware of the noncompliance.
Additionally, Formosa must provide a written submission of such information within
five working days of becoming aware of the noncompliance.

The written submission shall contain a description of the noncompliance and its
cause; the potential danger to human health or safety, or the environment; the period of

noncompliance, including exact dates and times; if the noncompliance has not been
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corrected, the time it is expected to continue; and steps taken or planned to reduce,
eliminate, and prevent recurrence of the noncompliance, and to mitigate its adverse
effects.>

COMMENT 4:

Injured Workers and Water Keeper expressed concern over the phthalates in
Lavaca Bay. According to Injured Workers and Water Keeper, the presence of phthalates
in an area of active commercial shrimping and fishing is disturbing because phthalates
are known to bioconcentrate in shrimp, oysters, and some fish, increasing the likelihood
of human exposure.

RESPONSE 4:

A review of surface water quality monitoring data for Lavaca Bay indicates no
detectable levels of the phthalate compounds in data collected from the nearby
monitoring station during the last ten years (2004-present). This data was accessed
from data collected by the TCEQ’s Surface Water Quality Monitoring (SWQM) Program,
which monitors and evaluates physical, chemical, and biological characteristics of
aquatic systems as a basis for effective policy.

The regulatory requirements in the draft permit for the phthalate compounds will
help ensure that the effluent from Formosa does not contribute to phthalates in Lavaca
Bay that would cause exceedances of the applicable TSWQS. The draft permit regulates
four phthalate compounds [Bis (2-ethylhexyl) phthalate, Diethyl phthalate, Dimethyl

phthalate, and Di-n-butyl phthalate] at internal Outfalls 101 and 201, and at summation

® Formosa Draft Permit — WQ0002436000, Provision No. 7.a, Page 5; 30 TAC § 305.125(9).
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Outfall SUM. TCEQ is required to include effluent limits for these phthalate compounds
in TPDES permits for facilities, such as Formosa, that manufacture organic chemicals,
plastics or synthetic fibers.6

The internal outfalls (101 and 201) are separate contributing sources that are
monitored on a quarterly frequency by composite sampling. The summation outfall
(SUM) is the mathematical summation of the loading determinations at the internal
sources (Outfalls 101 & 201). Daily average and daily maximum reporting requirements
for mass loadings and single grab concentration limitations are imposed at the internal
sources (Outfalls 101 and 201). Daily average and daily maximum mass limitations are

imposed at the summation of both sources (Outfall SUM).

Daily Daily Single

Outfall | Parameter Average Maximum Grab

Ibs/day Ibs/day mg/L

101 Bis (2-ethylhexyl) phthalate Report Report 0.358

Diethyl phthalate Report Report 0.260

Dimethyl phthalate Report Report 0.060

Di-n-butyl phthalate Report Report 0.073

®40 CFR § 414.91.
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Daily Daily Single
Outfall | Parameter Average Maximum Grab
Ibs/day Ibs/day mg/L
201 Bis (2-ethylhexyl) phthalate Report Report 0.358
Diethyl phthalate Report Report 0.260
Dimethyl phthalate Report Report 0.060
Di-n-butyl phthalate Report Report 0.073
SUM Bis (2-ethylhexyl) phthalate 2.69 7.29 N/A
Diethyl phthalate 2.12 5.30 N/A
Dimethyl phthalate 0.50 1.23 N/A
Di-n-butyl phthalate 0.71 1.49 N/A

The following table documents that the draft effluent limitations continued from

the existing permit are more stringent than both the required technology-based effluent

limitations to comply with the requirements of 40 CFR § 414.91, and the calculated

water quality-based effluent limitations that would be required to be protective of the

criteria for human-health protection in the receiving waters.
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Proposed Technology Water
Compound Daily Average | Based Limit | Quality
Outfall SUM (Ibs/day) Based Limit
(Ibs/day) (Ibs/day)
Bis (2-ethylhexyl) phthalate | 2.69 3.48 90.7
Diethyl phthalate 2.12 2.73 N/A
Dimethyl phthalate 0.50 0.64 N/A
Di-n-butyl phthalate 0.71 0.91 6662

Finally, the self-reporting data indicates no detectable levels of bis(2-ethylhexyl)
phthalate, diethyl phthalate, dimethyl phthalate, or di-n-butylphthalate in the effluent at
Outfall 101.7

COMMENT 5:

Injured Workers and Water Keeper asked whether the effect of the plasticizers in
Formosa’s discharge have been evaluated on humans.

RESPONSE 5:

The Executive Director has not reviewed any evaluations related to the effects of
plasticizers in Formosa’s discharge on humans and is not aware if any evaluations have
been performed.

The quality of the effluent discharged via Formosa’s permitted outfalls has been
screened against the calculated water quality-based effluent limitations necessary for

the protection of the Texas Surface Water Quality Standards (30 TAC Chapter 307)

7 See, Fact Sheet and Executive Director’s Preliminary Decision, Section VI, for the quantitative
description of the discharge as described in the Monthly Effluent Report data for the period of January
2005 through June 2010.
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criteria for aquatic life and human health protection. The draft permit includes
appropriate effluent limitations required for aquatic life and human health protection.
The draft permit includes effluent limitations for bis(2-ethylhexyl)phthalate and di-n-
butylphthalate, which are two known plasticizers. The effluent limitations for these
pollutants in the draft permit are significantly more stringent than the limitations
required for human-health protection (consumption of marine fish tissue).8

COMMENT 6:

Injured Workers and Water Keeper asked how the increased copper limit at
Outfall 001 can be justified since the limit is based on the state water quality standard.
Injured Workers and Water Keeper also asked how an increase in copper loadings
through Outfall 001 is justified.

Similarly, Union stated that backsliding on effluent limitations in TPDES permits
is prohibited. 40 CFR § 122.44(1)(i)(2). According to Union, the backsliding prohibition
means the quality of the effluent may not be worse in a reissued permit than it was in
the previous permit. Union noted that the copper limit at Outfall 001 in the existing
permit is 1.37 Ib/day. In the draft permit, the copper limit is 1.47 Ib/day. Thus,
according to Union, the proposed less stringent limits violate the anti-backsliding
regulation.

RESPONSE 6:

EPA'’s anti-backsliding regulations allow for effluent limitations to be increased

(i.e., made less stringent) when “[M]aterial and substantial alterations or additions to

8 See, Response 5, above.
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the permitted facility occurred after permit issuance which justify the application of a
less stringent effluent limitation.”®

In its application Formosa stated that past and pending process changes include
new and modified manufacturing processes that affect the copper content of the
wastewater discharged via Outfall 001. Even though Formosa has historically
maintained compliance with the mass effluent limitations in its existing permit, recent
process changes have increased (and are projected to continue increasing) actual copper
discharge quantities. Recent trends in copper measurements indicate that it will soon be
infeasible for Formosa to meet the mass effluent limitations for copper in the existing
permit on a consistent basis. The effluent limitations for total copper in the draft permit
are based on and comply with the applicable water quality criteria for copper in 30 TAC
Chapter 307 and do not violate EPA’s anti-backsliding regulations.

COMMENT 7:

Injured Workers and Water Keeper commented that Formosa should not be
allowed to discharge copper into the bay.

RESPONSE 7:

The TCEQ does not have jurisdiction to prohibit Formosa from discharging
copper into the bay if Formosa is able to meet the required effluent limits. The draft
permit includes water quality based effluent limits for copper.

The effluent limits in TPDES permits are either technology-based effluent limits

that reflect the best controls available or water quality-based effluent limits, depending

%40 CFR § 122.44(1)(2)(i)(A).
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on which limit is the most protective. Technology-based limits are used, unless they will
not protect water quality or the designated uses. In that case, additional water quality-
based effluent limitations and/or conditions are included. State narrative and numerical
water quality standards are used in conjunction with EPA criteria and other toxicity
databases to determine the adequacy of technology-based permit limits and the need for
additional water quality-based controls.

Effluent limitations for total copper are required to be included in the draft
permit based on EPA categorical guidelines in 40 CFR § 414.91. Technology-based
effluent limitations were calculated based on the building-block approach which
provides for appropriate allocations for pollutants from the multiple sources (process
wastewaters, utility wastewaters, etc.) contributing to the combined discharge. Although
allocations for non-process wastewaters are appropriate for technology-based effluent
limitations for total copper at Outfall 001, only the allocations required for the
applicable categorical guidelines for process wastewaters (40 CFR 414.91) will be
referenced in the remainder of this response for discussion and comparison purposes.
The required daily average and daily maximum technology-based effluent limitations
(process wastewater allocations only) for Outfall 001 are 4.72 Ibs/day and 11.01 Ibs/day,
respectively. The calculated daily average and daily maximum water quality-based
effluent limitations (all Outfall 001 combined wastewaters) for Outfall 001 are 1.47
Ibs/day and 3.11 Ibs/day, respectively. The limits in the draft permit are based on the
calculated water quality-based effluent limitations, which are more stringent than the

required technology-based effluent limitations.
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The designated uses for Segments 2453 and 2454 are exceptional aquatic life use,
contact recreation, and oyster waters. The effluent limits in Formosa’s draft permit
comply with state water quality standards and the applicable water quality management
plan. The effluent limits in the draft permit will maintain and protect the existing
instream uses.

COMMENT 8:

Injured Workers and Water Keeper asked if since the water quality standard for
copper is concentration-based, the draft permit should also include concentration-based
effluent limits as well as mass limits.

RESPONSE 8:

The Executive Director has determined that there is not a statutory or regulatory
basis to require concentration limitations in addition to the statutory required mass
effluent limitations. According to 40 CFR 8 122.45(f):

All pollutants limited in permits shall have limitations, standards or
prohibitions expressed in terms of mass except: (i) For pH, temperature,
radiation, or other pollutants which cannot appropriately be expressed by
mass; (ii) When applicable standards and limitations are expressed in
terms of other units of measurement; or (iii) If in establishing permit
limitations on a case-by-case basis under §125.3, limitations expressed in
terms of mass are infeasible because the mass of the pollutant discharged
cannot be related to a measure of operation (for example, discharges of
TSS from certain mining operations), and permit conditions ensure that
dilution will not be used as a substitute for treatment.

Effluent limitations for total copper must be included in the proposed permit
based on 40 CFR § 414.91(a), which specifies:

Any point source subject to this subpart must achieve discharges not
exceeding the quantity (mass) determined by multiplying the process
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wastewater flow subject to this subpart times the concentrations in the
following table.

The calculated “mass” water quality-based effluent limitations were compared to
the required technology-based effluent limitations, determined to be more stringent,
and included in the draft permit. Although there are some parameters that continue
existing mass and concentration limitations from the current permit, there is no
statutory basis to require new concentration limitations in addition to the statutory
required mass effluent limitations for other parameters.

COMMENT 9:

Injured Workers and Water Keeper asked that given the synergistic effect of
copper with mercury from Alcoa’s nearby mercury Superfund site, would an increase in
copper loadings trigger an unforeseen synergistic effect on the marine life and
ecosystem in Lavaca Bay.

RESPONSE 9:

Few studies exist on the effects that multiple metal cocktails have on fish and
aquatic food chains, but those that do show complex chemical interactions and
reactions. Such mixtures, combined with site-specific water chemistries and species
diversity, make comparisons among sites extremely difficult. Despite the difficulty of
assessing synergistic effects, existing water quality criteria potentially can address
synergistic effects in the development process of numerical water quality criteria.

First, safety factors (also called uncertainty factors) are applied when calculating

criteria for both the protection of aguatic life and human health. These factors result in
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more stringent criteria to account for unknown variables such as synergistic effects. All
numeric criteria are developed under EPA guidance and must be approved by the EPA
prior to implementation in TPDES permitting.

Second, to determine the potential synergistic effect of an increase in copper
loadings on the marine life and ecosystem in Lavaca Bay, biomonitoring is used to
measure potential toxicity. Biomonitoring incorporates the effects of synergism of
effluent components and receiving stream water quality characteristics. To assess
potential toxicity the draft permit requires Formosa to perform both chronic and
24-hour acute biomonitoring at Outfall 001. If there is persistent significant toxicity
(multiple failures in a prescribed time), then Formosa will be required to perform a
toxicity reduction evaluation (TRE). At the end of the TRE, the ED will either add a
Whole Effluent Toxicity (WET) or chemical-specific limit to the permit that will be
protective of aquatic life. If, at the time of permit renewal, there were several random
failures that never triggered a TRE, reasonable potential would result in a WET limit
being added to the permit.

COMMENT 10:

Injured Workers and Water Keeper expressed concern that the five-degree
increase in temperature will negatively affect the oysters.

RESPONSE 10:

Formosa withdrew its request to increase the effluent limitation for temperature
at Outfall 001. The existing effluent limit for temperature of 95 degrees Fahrenheit is

continued in the draft permit.
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COMMENT 11:

Injured Workers and Water Keeper expressed concern that very little has been
mentioned in the draft permit regarding the effects of Formosa’s toxic discharge on the
oyster reefs in Lavaca Bay and surrounding area. According to Injured Workers and
Water Keeper, given the significant economics played by the commercial oyster industry
in Calhoun County and the businesses and families associated, it is critical that the
impacts of the discharge onto this industry and to the oyster reefs be fully evaluated.

RESPONSE 11:

The designated uses for Segments 2453 and 2454 are exceptional aquatic life use,
contact recreation, and oyster waters. The Texas Surface Water Quality Standards found
at 30 TAC Chapter 307 state that “surface waters must not be toxic to man from
ingestion of water, consumption of aquatic organisms, or contact with the skin, or to
terrestrial or aquatic life.”10 The methodology outlined in the “Procedures to Implement
the Texas Surface Water Quality Standards” is designed to ensure compliance with
30 TAC Chapter 307. Specifically, the methodology is designed to ensure that no source
will be allowed to discharge any wastewater that: (1) results in instream aquatic toxicity;
(2) causes a violation of an applicable narrative or numerical state water quality
standard; (3) results in the endangerment of a drinking water supply; or (4) results in
aquatic bioaccumulation that threatens human health.

Effluent limitations and conditions established in the draft permit are in

compliance with state water quality standards and the applicable water quality

1930 TAC §307.4(d).
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management plan. The effluent limits in the draft permit will maintain and protect the
existing instream uses.

COMMENT 12:

Injured Workers and Water Keeper asked how the increase in the amount of
effluent that Formosa would be authorized to discharge will affect the oyster reefs in
Lavaca Bay.

RESPONSE 12:

The draft permit does not authorize an increase in the volume of effluent
Formosa would be authorized to discharge to Lavaca Bay. In both the current permit
and in the draft permit, Formosa is authorized to discharge 9.7 MGD (daily average) and
15.1 MGD (daily maximum) via Outfall 001. Formosa may also discharge via Outfalls
002-012, which consist of predominant stormwater contributing sources, on an
intermittent and flow variable basis. Additionally, except for total copper at Outfall ool
and chloroform at Outfall SUM (101 and 201), there are no increases in the pollutant
loadings authorized in the draft permit. The effluent limits for total copper at Outfall
001 were increased to levels that comply with calculated water quality-based effluent
limitations at Outfall 001. The effluent limits for chloroform at Outfall SUM were
increased to levels that are significantly less than the calculated water quality-based
effluent limitations at Outfall 001. All increases are within the allowable levels for water
quality protection.

Because the draft permit does not authorize an increase in the volume of effluent

or the pollutant loading of the effluent (except for copper and chloroform), if the draft
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permit is issued, the ED does not anticipate an adverse effect on the oyster reefs in
Lavaca Bay.

COMMENT 13:

Injured Workers and Water Keeper asked what the effect of Formosa’s permit
requirement that flow/concentrations be adjusted to low and high tides in Lavaca Bay
has been. According to Injured Workers and Water Keeper, a Corpus Christi biologist
informed them that repeated boat trips by TCEQ to Lavaca Bay to monitor discharge
flow during high and low tides appeared to show discrepancies in Formosa’s reporting.
Injured Workers and Water Keeper asked whether the truth and/or validity of the
biologist’s statement can be investigated.

RESPONSE 13:

Neither the existing nor the proposed TPDES permits have a requirement that
Formosa adjust the flow or concentration limits to low and high tides in Lavaca Bay. The
validity of the statement by the Corpus Christi biologist cannot be verified with the
information provided.

COMMENT 14:

Injured Workers and Water Keeper stated that the TCEQ should perform a five-
year study of Formosa’s wastewater exceedances, enforcement actions, administrative
orders, and violations to determine whether Formosa deserves authorization to increase
its flows and loading of toxins into Lavaca Bay, and to decrease its monitoring
requirements.

Similarly, Union stated that according to Texas Water Code § 26.0281, the ED
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must consider Formosa’s compliance history when reviewing its TPDES permit.
According to Union, Commissioners deserve to know the full extent of Formosa’s
disregard for the law and the failure to protect the surrounding environment.
Specifically, Union requests that TCEQ fully document Formosa’s compliance problems
with all laws over the past 20 years.

Additionally, according to Union, Formosa should not be allowed a $1.7 billion
expansion in Texas until it can show a track record of environmental compliance. At a
minimum, permit terms should be explicit and reporting more frequent so that Formosa
will be required to comply with its discharge permit. Formosa has demonstrated a
disregard even for a settlement with the government. No permit should be granted that
allows additional discharges, but if TCEQ does grant the permit, any permit should
make specific terms requiring Formosa’s compliance.

RESPONSE 14:

The ED considered Formosa’s compliance history during the technical review of
Formosa’s application. A compliance history review is conducted on the owner/operator
(customer) and the regulated entity (site) based on the criteria in 30 TAC Chapter 60.
The compliance history is reviewed for the five-year period prior to the date the permit
application was received by the ED, and includes multimedia compliance-related
components about the site under review.!! The components of the compliance history
include: enforcement orders; consent decrees; court judgments; criminal convictions;

chronic excessive emissions events; investigations; notices of violations; audits and

130 TAC §60.1.
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violations disclosed under the Audit Act; environmental management systems;
voluntary on-site compliance assessments; voluntary pollution reduction programs; and
early compliance. The compliance history is limited, however, to rules that TCEQ has
jurisdiction over. TCEQ does not have jurisdiction over rules promulgated by other
entities, such as the Occupational Health and Safety Administration (OSHA); therefore,
only violations of TCEQ’s rules are considered in the ED’s compliance history review.

Formosa’s application was received on February 2, 2010; therefore, the company
and site were rated and classified pursuant to 30 TAC § 60.12.13. According to the rules,
a company and site may have one of the following classifications and ratings:

D a high performer classification, has a rating of fewer than 0.10 points and

is considered to have an above-satisfactory compliance record;

(2) asatisfactory performer classification, has a rating between 0.10 points to

55 points and is considered to generally comply with environmental
regulations; or

(3) anunsatisfactory performer classification, has a rating above 55 points

and is considered to perform below minimal acceptable performance
standards established by the commission.
Because the regulated site has two customer entities, two separate compliance
histories were generated and reviewed for the site. The compliance history for the

customer entity of Formosa Plastics Corporation, Texas yields a company rating of 7.39

12 Note that the CH rules have recently changed, but this application was evaluated using the rules in effect at the
time the application was received.
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and site rating of 7.65; both classifications are Satisfactory. The compliance history for
the customer entity of Formosa Utility Venture, Ltd. yields a company rating of 7.10 and
site rating of 7.10; both classifications are Satisfactory. The company rating and
classification is the average of the ratings for all sites the company owns. Based on these
ratings and classifications, the ED has determined that Formosa is operating in
compliance with the applicable rules and regulations.

COMMENT 15:

Injured Workers and Water Keeper stated that a 2007 study of the Lavaca Bay
oysters by Texas A&M researcher, Wes Bissett, evaluated the health of the marine
ecosystem in Lavaca Bay. Results indicated that proximity to industrial facilities
increased the risk of genotoxicity in this species. Injured Workers and Water Keeper
asked how the oyster resource that is so critical for the economic survival of the
commercial oystermen, and the businesses and families associated with them, will not
be injured by the proposed discharge.

Union commented that Formosa’s increased discharge of pollutants into
Segments 2453 and 2454 will cause unreasonable degradation of the water quality of
those waters. According to Union, the designated uses for segments 2454 and 2453
require the highest protection for exceptional aquatic life use, contact recreation and
oyster waters and the additional discharges may threaten the existing uses for segments

2453 and 2454.
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RESPONSE 15:

To ensure that the existing water quality uses will be maintained, the ED
performed an antidegradation review.14 The Tier 1 antidegradation review preliminarily
determined that existing water quality uses will not be impaired by this permit action.
Numerical and narrative criteria to protect existing uses will be maintained. The Tier 2
review preliminarily determined that no significant degradation of water quality is
expected in Cox Lake, which has been identified as having high aquatic life use, or in
Cox Bay or Lavaca Bay/Chocolate Bay, which have been identified as having exceptional
aquatic life use. Existing uses will be maintained and protected.

Texas Surface Water Standards (TSWQS) state that “surface waters must not be
toxic to man from ingestion of water, consumption of aquatic organisms, or contact with
the skin, or to terrestrial or aquatic life.” The methodology outlined in the “Procedures
to Implement the Texas Surface Water Quality Standards” is designed to ensure
compliance with 30 TAC Chapter 307. Specifically, the methodology is designed to
ensure that no source will be allowed to discharge any wastewater that: (1) results in
instream aquatic toxicity; (2) causes a violation of an applicable narrative or numerical
state water quality standard; (3) results in the endangerment of a drinking water supply;
or (4) results in aquatic bioaccumulation that threatens human health.

Additionally, TPDES permits contain technology-based effluent limits reflecting

the best controls available. Where these technology-based permit limits do not protect

430 TAC §307.5 and the TCEQ implementation procedures (January 2003) for the Texas Surface Water
Quality Standards.
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water quality or the designated uses, additional water quality-based effluent limitations
and/or conditions are included. State narrative and numerical water quality standards
are used in conjunction with EPA criteria and other toxicity databases to determine the
adequacy of technology-based permit limits and the need for additional water quality-
based controls. Effluent limitations for the following parameters in the draft permit are
based on water quality-protection: whole effluent toxicity (7-day chronic), whole
effluent toxicity (24-hour acute), total copper, hexavalent chromium, total chromium,
total lead, total zinc, carbonaceous biochemical oxygen demand (5-day), ammonia (as
nitrogen), dissolved oxygen, total mercury, benzene, 1,2-dichloroethane, phenol,
toluene, trichloroethylene, vinyl chloride, Enterococci, and 2,3,7,8-TCDD Equivalents at
Outfall 001; phenanthrene at Outfall 101; total nickel at Outfall 201; and
hexachlorobenzene at Outfall SUM. All other effluent limitations in the draft permit are
technology-based.

The draft permit was developed in accordance with the TSWQS. These standards
are designed to maintain the quality of water in the state and to be protective of human
health and the environment. The designated uses for Segment 2453 and 2454, Lavaca
Bay/Chocolate Bay and Cox Bay, are contact recreation, oyster waters, and exceptional
aquatic life use. The requirements in the draft permit were established to maintain and
protect these uses as long as Formosa operates and maintains the facility according to
TCEQ rules and the requirements in the draft permit.

COMMENT 16:

Injured Workers and Water Keeper commented that all requests for reducing
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Formosa’s monitoring should be disapproved. According to Injured Workers and Water
Keeper, the reduction in Formosa’s monitoring should not be approved because of
Lavaca Bay’s shallow waters, the significant part that Lavaca Bay plays in the health of
the Matagorda Bay estuary, and Formosa’s own admission that they will not meet limits
on a consistent basis. According to Injured Workers and Water Keeper, more
monitoring is warranted, not less.

Union stated that Formosa’s duty to monitor Lavaca Bay should not be reduced
from quarterly each year to such a requirement every three years because the Bay is of
high quality and Formosa has a history of noncompliance with its permits and illegal
discharges. According to Union, monitoring to protect oysters, abundant wildlife and
recreation is necessary.

Similarly, LNRA stated that it would prefer the annual monitoring of Lavaca Bay
be continued.

RESPONSE 16:

The request to reduce Lavaca Bay monitoring frequency from quarterly each year
to quarterly triennially was withdrawn by Formosa. No reductions were made to the
monitoring frequencies for Lavaca Bay from those specified in the current permit.
Review of the historical self-monitoring data indicates that there is no demonstration of
a pattern of non-compliance that warrants an increase in the required monitoring
frequencies in the draft permit. No changes were made to any of the monitoring

frequencies in the draft permit.
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COMMENT 17:

Injured Workers and Water Keeper commented that Formosa should not be
authorized to discharge any wastewater. According to Injured Workers and Water
Keeper, in 1997, Formosa Plastics signed an agreement with her, EPA, Texas Natural
Resource Conservation Commission (a predecessor agency to the TCEQ), and Jim
Blackburn to reduce its discharge of wastewater to zero. Also, according to Injured
Workers and Water Keeper, 33 percent of Formosa’s original waste stream was recycled
with hundreds of thousands of gallons of fresh water saved daily. In addition, the
following year, Calnoun County Commissioners signed a resolution supporting zero
discharge of industrial wastewaters in the area.

RESPONSE 17:

The Texas Water Code provides that the TCEQ may authorize discharges into
water in the state.> The ED does not have the authority to mandate a different discharge
location or different type of wastewater treatment plant. The ED evaluates applications
for wastewater treatment plants based on the information provided in the application.

COMMENT 18:

Union stated that Formosa’s permit must be demonstrably consistent with the
Coastal Management Program (CMP) for the Bays and water system; and according to
Union, it is not clear from the draft permit that the program is consistent with the CMP.

RESPONSE 18:

The ED reviewed Formosa’s application for consistency with the goals and

BTWC § 26.027.
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policies of the Texas Coastal Management Program (CMP) in accordance with the
regulations of the General Land Office (GLO) and has determined that the action is
consistent with the applicable CMP goals and policies.

The rules for both TCEQ and the GLO specify which types of agency actions may
be referred to the GLO for review for consistency with the CMP goals and policies.16
Referrals to the GLO for applications for individual industrial wastewater permits are
limited to “(i) to discharge effluent subject to categorical limits that increase mass
loading of pollutants into priority segments (Appendix B); or (ii) to change the point of
discharge from outside into a priority segment (Appendix B).”1” Neither of the receiving
water segments (Segment No. 2453 or 2454) are priority segments as listed in Appendix
B of 30 TAC Chapter 281. Therefore, the ED’s action on the Formosa application may
not be referred to the GLO for review for consistency with the CMP goals and policies.

COMMENT 19:

Union commented that New Source Performance Standards (NSPS), found at
40 CFR §122.2, apply to Formosa. According to Union, this means that in order to
comply with the law, the permit must include appropriate effluent limitation guidelines,
monitoring requirements, limitations, and permit conditions, all from the new source
performance standards. Union stated that TCEQ has not applied all the NSPS standards
to this permit, and the entire permit must be made consistent with those NSPS

standards. Union stated that one example on noncompliance involves the technology at

16 See, 30 TAC § 281.46 and 31 TAC § 505.26.
730 TAC § 281.46(2)(D).
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Outfall 101. Outfall 101 contains process waste streams, regulated by the Organic
Chemicals Plastics and Synthetic Fibers (OCPSF) effluent limitations, 40 CFR Chapter
414. The OCPSF requires monitoring effluent before it is mixed, which is not a permit
condition in the draft permit.18 Union stated that a thorough review of the NSPS
standards with the permit will review multiple deficiencies in the permit.

RESPONSE 19:

The ED has determined that NSPS are not applicable to this facility; however, if
they were, there would be no changes in the effluent limitations because the NSPS
criteria are identical to the best practicable control technology currently available (BPT)
criteria for the respective guidelines that were applied in the draft permit.

The discharge of process wastewater via Outfall 101 from this facility is subject to
federal effluent limitation guidelines at 40 CFR Part 414. A new source determination
was performed and the discharge of process wastewaters subject to the 40 CFR Part 414
categorical guidelines is not a new source as defined at 40 CFR 8122.2; therefore, new
source performance standards (NSPS) are not required for this discharge. The NSPS
were proposed on March 21, 1983 and adopted on November 5, 1987.19 Construction
commenced on the Vinyl Chloride Monomer plant in 1982, which predates the proposal
of the 40 CFR Chapter 414 categorical guidelines and classifies the site as an existing
source (i.e., not a new source). The addition of new production facility at the site is

defined as a “new discharger” and not as a “new source” based on the definitions.

840 CFR § 122.41(j).
1952 Fed. Reg. 42568 (Nov. 5, 1987).
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According to EPA a new source:

means any building, structure, facility, or installation from which there is
or may be a “discharge of pollutants,” the construction of which
commenced: (a) After promulgation of standards of performance under
section 306 of CWA which are applicable to such source, or (b) After
proposal of standards of performance in accordance with section 306 of
CWA which are applicable to such source, but only if the standards are
promulgated in accordance with section 306 within 120 days of their
proposal.20

Also, according to EPA a new discharger:
means any building, structure, facility, or installation: (a) From which
there is or may be a “discharge of pollutants;” (b) That did not commence
the “discharge of pollutants” at a particular “site” prior to August 13, 1979;
(c) Which is not a “new source;” and (d) Which has never received a finally
effective NDPES permit for discharges at that “site.”2!
The criteria for NSPS are identical to the respective best practical technology
(BPT) criteria in the applicable guidelines (40 CFR Part 414, Subparts D and F).

COMMENT 20:

Union commented that the draft permit allows Formosa to discharge water at a
temperature as high as 100 degrees F, which is not protective of the water quality uses of
Segments 2453 and 2454. According to Union, the TWQS list the appropriate
temperature for segments 2453 and 2453 as 95 degrees Fahrenheit.

Additionally, according to Union, the requirement to monitor temperature seems
to eliminate any temperature reporting if the exceedance of the temperature standard
does not last for more than 30 minutes and there are not 7 hours and 26 minutes of

temperature exceedances in any 31-day period. Union does not believe that standard is

240 CFR § 122.2.
1140 CFR § 122.2 21.
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sufficiently protective. Acute, extreme temperatures can injure aquatic life.

RESPONSE 20:

The daily increase in the maximum effluent limitation for temperature that
Formosa requested in its application was not included in the draft permit because
Formosa did not provide sufficient justification in accordance with EPA’s
anti-backsliding regulations.22 Formosa did not exceed the existing temperature effluent
limit of 95 degrees Fahrenheit during the current permit term, nor did Formosa propose
modifications to the facility that would be classified as material and substantial
alterations to the permitted facility that would require an increase in the limitation for
temperature.

Other Requirement Provision No. 10 in the draft permit is continued from the
existing permit and allows for minor fluctuations above the specified effluent limitation
provided those fluctuations do not exceed the effluent limitation for 1) more than 7
hours and 26 minutes in any calendar month; and 2) more than 60 minutes in any
individual excursion. This standard provision is typically included in TPDES permits
that include temperature limitation(s) with a continuous monitoring requirement since
the “daily maximum?” limitation applies to the highest observed “daily discharge” value.
The “daily discharge” value is the measured value during a calendar day or any 24-hour
period that reasonably represents the calendar day for purposes of sampling. The total
time of allowed exemption (7 hours and 26 minutes in any calendar month) is equal to

approximately 1% of the reporting period time frame and is considered within the

%2 40 CFR § 122.44(1).
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statistical limits of acceptable variability. This provision is adapted from, and consistent
with, federal regulations regarding acceptable excursions from pH limitations when
continuous monitoring is specified in a permit.23

COMMENT 21:

Union commented that the draft permit allows “backsliding” on the effluent
limitations for chloroform in violation of 40 CFR §122.44(1)(i)(2). Union noted that the
permit states that Formosa’s testing shows higher levels of chloroform than previously
anticipated, and thus it must be allowed to discharge more.

According to Union, Formosa should be required to show why it cannot limit the
amount of chloroform it discharges instead of being given carte blanche to pollute the
Bays and backslide on conditions in its existing permit.

RESPONSE 21:

Formosa requested that the calculated technology-based effluent limitations for
chloroform include allocations from the practice of using chlorine as a bacteria inhibitor
in the cooling tower. Chloroform is formed as a by-product of this practice.

The draft permit does not violate EPA’s anti-backsliding regulations. EPA’s
anti-backsliding regulations allow for backsliding to occur under certain justifiable
situations. The chloroform effluent limitations were increased in accordance with EPA
anti-backsliding regulations, which allow an exception to the backsliding regulations
when “[I]nformation is available which was not available at the time of permit issuance

(other than revised regulations, guidance, or test methods) and which would have

2 40 CFR § 401.17.
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justified the application of a less stringent effluent limitation at the time of permit
issuance.”24
Formosa conducted analyses of the 40 CFR Part 414 Subpart | constituents on
the contributing discharges from Outfalls 101 and 201. A review of the analytical results
demonstrated that the cooling tower blowdown wastestream is a contributing source for
chloroform that was not been previously recognized and was not considered when
existing effluent limitations were established. The additional source of chloroform is
new information not previously available for review and consideration; therefore the
increase in effluent limits for chloroform is not considered backsliding.
Union commented that the permit states that Formosa’s testing shows
higher levels of chloroform than previously anticipated. As a point of
clarification, there is no discussion in the draft permit that Formosa’s testing
indicates higher levels of chloroform than previously anticipated. The only
references to chloroform in the draft permit are the effluent limitations,
monitoring frequencies, and sample types specified on pages 2b, 2e, and 2h; and
the minimum analytical level (MAL) listed on Page No. 13 of the draft permit.
The Fact Sheet provides the following justification for the increase in limitations
of chloroform:
Increase the effluent limitations for chloroform at Outfall SUM (formerly
applied at internal Outfall 101). The effluent limitations were increased in
accordance with EPA anti-backsliding regulations [40 CFR Part 122.44(1)].

Recent testing performed demonstrates that the cooling tower blowdown
wastestream is a contributing source for chloroform that has not been

24 40 CFR §122.44(1)(2)(i)(B)(1).
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previously recognised and not considered when existing effluent
limitations were established. The submittal of this information is new
information not previously available for review and consideration.25

COMMENT 22:

Union expressed concern that the draft permit allows Formosa three years to
comply with dioxin and furan limits. According to Union, the law requires “compliance
as soon as possible.” 40 CFR § 122.47(1)(1). Union stated that three years is not as soon
as possible, nor is it protective of the Bay. Union recommended that Formosa’s
discharges of dioxin and furan should comply with the law upon issuance of the permit.

RESPONSE 22:

The dioxin and furan limits in Formosa’s draft permit comply with all applicable
rules and regulations. Both TCEQ'’s and EPA’s rules allow for a compliance period.
TCEQ’s rules provide that the commission may allow a permittee up to three years to
comply with new effluent limits if necessary.26 This time period allows permittees the
time necessary to determine how they are going to meet the new effluent limits and, if
necessary, install new treatment equipment. The Clean Water Act (CWA) provides a
similar option by providing that states, such as Texas, may incorporate a compliance
schedule in TPDES permits. Under the CWA, compliance schedules must require
compliance as soon as possible.27

In accordance with TCEQ’s and EPA’s rules, the draft permit includes a three-

year compliance period for Formosa to meet the final effluent limitations for 2,3,7,8-

% Formosa Fact Sheet, Section 1X.A.3.
30 TAC § 307.2(f)
240 CFR § 122.47(a).
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TCDD equivalents (i.e., dioxins and furans) at Outfall 001. New Other Requirements
Provision No. 24 was included in the draft permit as a result of these new effluent
limitations and includes a three-year compliance period.

To determine the best way to meet the final effluent limits, Formosa will need to
perform an extensive evaluation of the wastewaters generated at its facility and of the
treatment system. Formosa will need to evaluate potential source control options and
wastewater treatment options to meet the final effluent limits for 2,3,7,8-TCDD
equivalents. After Formosa has selected the best methods to meet the final effluent
limits for 2,3,7,8-TCDD equivalents, the selected methods will have to be implemented
into Formosa’s operations.

The ED has determined that a three-year compliance period is appropriate
because of the complexity of determining the best method for Formosa to meet the more
stringent effluent limits for 2,3,7,8-TCDD equivalents.

COMMENT 23:

Union expressed concern that a number of endangered species could be taken,
and a number of threatened species could be harmed, as a result of Formosa’s
discharges. Those species include seasonal or occasional visitors to the Lavaca-
Matagorda Bay coastal ecosystem. The reddish egret (Egretta rufescens), white-faced
ibis (Plegadus chichi), wood stork (Mycteria americana), whooping crane (Grus
americana), Arctic peregrine falcon (Falco peregines tundrius), piper plover
(Charadrius melodus), Eskimo curlew (Numenius borealis), green sea turtle (Chelonia

mydas), Kemp’s ridley sea turtle (Lepidochelys kempi), loggerhead sea turtle (Caretta
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caretta), Texas tortoise (Gopherus berlandieri), scarlet snake (Cemorphora coccinea),
and South Texas siren (Siren Sp. 1) have been documented in Calhoun County.

According to Union, Formosa must consult with U.S. Fish and Wildlife Service
regarding the effects of its discharges on these species.

RESPONSE 23:

The Executive Director considered the impacts of the Formosa discharge on
endangered and threatened species during the review of the application. The impact of
discharges on endangered and threatened species is considered in accordance with the
memorandum of agreement (MOA) between the TCEQ and the EPA and with the
biological opinion from the U.S. Fish and Wildlife Service (USFWS).

The ED reviews permit applications to determine whether discharges could
potentially have any adverse effect on an aquatic or aquatic-dependent federally
endangered or threatened species, including proposed species. The ED may also
consider potential adverse effects to state-listed species and coordinate with Texas Parks
and Wildlife Department (TPWD) as needed. Information that is considered during the
review includes the following:

» the MOA between the TCEQ and the EPA concerning the TPDES program,

available on the agency’s Web site (www.tceq.texas.gov);

» the USFWS biological opinion (dated September 14, 1998) associated with
assumption of the TPDES program by the State of Texas; and
 an update to that biological opinion (dated October 21, 1998).

The USFWS biological opinion includes a list of the United States Geological
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Survey (USGS) hydrological unit codes (HUCs) that cover the watersheds that must be
considered in determining whether a listed species could be affected. These HUCs have
been matched to both the counties and the classified segments into which the
watersheds drain. Subsequent information from the USFWS has identified some specific
water bodies where species of critical concern are known to occur. USFWS is informally
notified, by way of a supplemental permit information form (SPIF), of all permit
applications declared administratively complete.

Staff conducted an endangered species review on Formosa’s application. A
priority watershed of critical concern has been identified in Calhoun County. The
whooping crane, Grus americana (Linnaeus), an endangered aquatic-dependent
species, has been determined to occur in the watershed of Calhoun County. To make this
determination for TPDES permits, TCEQ and EPA only considered aquatic or aquatic-
dependent species occurring in watersheds of critical concern or high priority as listed
in Appendix A of the USFWS biological opinion. The determination is subject to
reevaluation due to subsequent updates or amendments to the biological opinion. The
presence of the endangered Whooping Crane requires EPA review and, if appropriate,
consultation with USFWS.

The piping plover, Charadrius melodus Ord, can also occur in Calhoun County,
but the county is north of Copano Bay and not a watershed of high priority per Appendix
A of the biological opinion. The determination is subject to reevaluation due to
subsequent updates or amendments to the biological opinion. The permit does not

require EPA review with respect to the presence of the piping plover, Charardrius
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melodus Ord or any other endangered or threatened species.

TCEQ has coordinated with all state and federal agencies as required by law in
the development of the regulatory requirements included in the draft permit. No further
consultation with any other state for federal agency is necessary.

COMMENT 24:

Union commented Formosa must be required to adequately treat its human
waste to protect the Bay from bacteria. According to Union, Segments 2453 and 2454
have impairment problems due to bacteria and Formosa discharges human waste under
this permit. Union stated that it is unclear from the permit what kind of treatment
Formosa is required to undertake on its human wastewater to protect the Bay from
bacteria.

RESPONSE 24:

Union is correct that Segments 2453 and 2454 are currently listed on the State's
inventory of impaired and threatened waters (the 2010 Clean Water Act Section 303(d)
list); however, the issuance of this permit is not anticipated to cause any additional
adverse impact to the receiving waters with respect to the listed impairments.

Formosa is only authorized to discharge domestic wastewater (human
wastewater) via Outfall 001 after it has been pretreated by the on-site treatment system,
reused as make-up water for the cooling towers and thence commingled with other
wastewaters prior to discharge via either internal Outfalls 101 or 201.

Formosa disposes of human waste in one of two ways. First, the domestic

wastewater generated at on-site office buildings is sent to the City of Point Comfort for
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treatment. Second, the domestic wastewater generated at the production plant is treated
using an on-site package plant; after treatment it is sent to the cooling tower for reuse as
cooling water.

The existing permit has a daily average effluent limitation for fecal coliform
bacteria at Outfall 001, which is replaced in the draft permit with a daily average
effluent limitation of 14 colony forming units or most probable number for enterococci
bacteria. The effluent limit for enterococci has a three-year compliance period and is
based on current segment criteria. The historical monitoring data for fecal coliform
bacteria confirms only minimal levels (well below the segment standards and effluent
limits) of fecal coliform bacteria in the effluent.

COMMENT 25:

Union stated that it appears that Outfall 901 seems to “have discharge from the
Alcoa mud flats. It is unclear why there are no discharges at this outfall and how clean
the Alcoa mud flats are.”

RESPONSE 25:

The draft permit authorizes Formosa to route discharge cooling tower blowdown
via Outfall 901 to the Alcoa mud flats to be used for dust suppression.
The draft permit provides:

Cooling tower blowdown may be diverted via Outfall 901 to the adjacent
ALCOA mud pit area for the purpose of dust suppression. This permit does
not authorize nor prohibit the land application of cooling tower blowdown
to the adjacent ALCOA mud pit area for the purpose of dust suppression.
The permit provides the permittee authorization to provide cooling tower
blowdown to a 3rd party for the purpose of dust suppression of an off-site
plot of land. Should authorization under TCEQ rules to land-apply cooling
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tower blowdown to the adjacent ALCOA mud pit area for the purpose of

dust suppression be required by the permittee or other 3rd party, it is the

obligation of the permittee or other 3rd party to obtain such authorization

from the appropriate regulatory authority.28

The ED does not consider the condition of the land where cooling tower
blowdown is used for dust suppression in the review of an application for a TPDES
permit. For information regarding the condition of the Alcoa mud flats, please contact

Alcoa.

COMMENT 26:

Union stated that the monitoring in Formosa’s permit must comply with 40 CFR
Part 136, and testing of pollutants must comply with 40 CFR § 122.41(j)(4). According to
Union, testing of pollutants in compliance with 30 TAC § 319.11-12 will not achieve
compliance with 40 CFR § 122.41(j)(40).

RESPONSE 26:

The monitoring requirements in Formosa’s permit comply with all applicable
statutory and regulatory requirements. According to TCEQ’s rules Formosa must
analyze its effluent according to the test methods “specified in 40 CFR Part 136 or more
recent editions of Standard Methods for the Examination of Water and Wastewater than
those cited in Part 136.729

The rule requires that test methods approved in 40 CFR Part 136 must be used;

the additional statement “. . . or more recent editions of Standard Methods for the

% Formosa Utility Venture, Ltd. and Formosa Plastics Corp., TX, TPDES Permit No. WQ0002136000, Other
Requirement No. 19.B., page 18.
2930 TAC §319.11(c).
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Examination of Water and Wastewater than those cited in Part 136” acknowledges that
updated editions of Standard Methods for the Examination of Water and Wastewater
are acceptable, provided the earlier editions are approved and cited in 40 CFR Part 136.
This provision complies with 40 CFR § 122.41(j)(4), which states “Monitoring must be
conducted according to test procedures approved under 40 CFR Part 136 unless another
method is required under 40 CFR subchapters N or O.”

COMMENT 27:

Union commented that not all of TCEQ’s MALs (minimum analytical levels) are
consistent with EPA’s MQL (maximum quantitation level). According to Union, a
number of TCEQ’s MALSs are less sensitive than the MQLs. Union stated that MQLSs
should be the testing method in the permit.

RESPONSE 27:

The minimum analytical levels (MALS) in Formosa’s draft permit serve the same
function in TPDES permits as the minimum quantitation levels (MQLSs) do for NPDES
permits. The MALSs, which are included in Appendix C, Table 8 of the Procedures to
Implement the Texas Surface Water Quality Standards, have been approved by EPA.
The minimum analytical level (MAL) is defined as the lowest concentration that a
particular substance can be quantitatively measured with a defined accuracy and
precision level using approved analytical methods. EPA Region 6 defines the minimum
guantification level (MQL) as the lowest concentration at which a particular substance
can be quantitatively measured. The MQL value is typically equivalent to 3.3 times the

minimum detection level (MDL). As a point of clarification, MQLSs are not testing
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methods.

The MAL is not the same as the published MDL. A MDL for an EPA approved
analytical method is based on laboratory analysis of the substance in reagent (distilled)
water. The MAL analytical level is based on analyses of the analyte (e.g., copper) in the
matrix of concern (e.g., wastewater effluent). The Commission establishes general
minimum analytical levels that are applicable when information on matrix-specific
minimum analytical levels is unavailable.

The MALSs were developed by the TCEQ to establish a benchmark for analytical
procedures for measuring the toxic pollutants regulated by 30 TAC 8307.6. One of the
goals of establishing the MALSs has been to provide consistent analytical data for
industrial and domestic wastewater permit applicants and compliance monitoring of
their discharges. The MALS serve as a measure of the analytical sensitivity of each
laboratory procedure performed on standard laboratory equipment by qualified
personnel.

COMMENT 28:

Union commented that with an extensive history of non-compliance, it is
important that Formosa’s duties are clear in the permit and that Formosa quickly report
non-compliance in such an unusual situation, with ongoing, repeated permit violations
and members of the community dependent on the waters for their livelihood.

Similarly, Union stated that excursions from effluent levels that reach a certain
magnitude should be reported with 24 hours to TCEQ, and Formosa should be required

to monitor the bay to determine whether their excursions have Killed or hurt aquatic life.
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Union also stated that leaks in sufficient quantity or concentration with the potential to
negatively affect groundwater or the Bay should be cleaned immediately and reported
within 24 hours.

Union also commented the detection of lead should be reported with 24 hours to
TCEQ.

RESPONSE 28:

The draft permit includes specific provisions that address Formosa’s
responsibilities with respect to reporting non-compliances.

According to the draft permit, Formosa must report any noncompliance that may
endanger human health or safety, or the environment to the TCEQ within 24 hours of
becoming aware of the noncompliance.30 Specifically, Formosa must report:
unauthorized discharges as defined in Permit Condition 2(g); any unanticipated bypass
that exceeds any effluent limitation in the permit; and any violation of a permitted
maximum daily discharge limit for pollutants listed in the Other Requirements section
of the permit. Additionally, Formosa is required to report, within five working days of
becoming aware of the noncompliance, any effluent violation that deviates from the
permitted effluent limitation by more than 40%. Toxic pollutants, including lead, are
listed in the Other Requirements section of the draft permit.3! There is no basis to
require Formosa to report the detection of lead, or any other pollutant, in its effluent,

unless the pollutant exceeds the daily maximum effluent limit in the draft permit,

%0 5ee, 30 TAC § 305.125(9) and Formosa draft permit, Monitoring and Reporting Requirements, Provision 7, page
5. For a complete list of pollutants, please see the Formosa draft permit, Other Requirement, Provision 2, page 12.
%! Formosa Draft Permit, Page 15, Other Requirement 2.
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because the specified level of detection is below the current effluent limitations that are
continued in the draft permit.

Moreover, the draft permit requires Formosa to report violations of daily
maximum limitations for certain pollutants within 24 hours from the time it becomes
aware of the violation.32

COMMENT 29:

Union stated that Formosa should be required to send notices to those who
request it whenever there is noncompliance with a permit condition. Additionally,
according to Union, information regarding the noncompliance should be available at the
Calhoun County Branch Library in Point Comfort.

RESPONSE 29:

The TCEQ does not have authority to require Formosa to send notices of
noncompliance; however, information regarding any entity regulated by the TCEQ is
publically available through TCEQ’s website. For information specific to water quality

violations at this facility go to the TCEQ website http://www.tceg.texas.gov/ then:

e inthe lower left corner choose “Search By: Facility/Site (regulated entity)”

e under Option 2 type WQ0002436000 in the program ID box. This brings up all
of the TCEQ authorizations for this facility

e to see specific information regarding water quality violations — in the filter

programs box scroll to wastewater and choose “go”

%2 For a complete list of pollutants, please see the Formosa draft permit, Other Requirement, Provision 2, page 12.
40 CFR §122.41(1)(6)(ii)(C).
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e click onWQ0002436000 in the ID Number box
e under “Related Information” click “Notice of Violations”

COMMENT 30:

Union commented that the permit should state clearly which kinds of situations
must be reported as endangering the health of persons or aquatic life.

RESPONSE 30:

The draft permit requires Formosa to report violations of the daily maximum
effluent limit of toxic pollutants to TCEQ Region 14, within 24 hours from the time
Formosa becomes aware of the violation.33 This requirement is included in Provision
No. 2 on Page No. 12 of the draft permit.

COMMENT 31:

Union commented that the pH limit in the draft permit will threaten aquatic life.
Union also stated that excessively acid discharges should not be allowed. According to
Union, the permit allows “excursions” from pH standards, which are unintentional,
temporary variances from the permitted pH level in the effluent. The excursion can last
an hour, and in any 31-day period there can be seven hours, 26 minutes of excursions.

Additionally, Union stated that it is difficult to understand the directive that the
excursion cannot “exceed the range of 5 - 11 standard pH units,” when the water quality
standards set pH levels at 6.5 - 9.

Union stated that the pH excursion language should be clarified because she is

not sure if the pH excursion can be 11 units higher than the permitted range, or if the

%340 CFR § 122.41(1)(6) and Formosa draft permit, Provision 2, page 12.
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highest pH allowed in an excursion is 11 pH.

RESPONSE 31:

The pH limits in the draft permit are continued from the existing permit and are
based on EPA categorical guidelines (40 CFR Part 414) for categorical wastestreams and
best professional judgement for non-categorical wastestreams. Other Requirement
Provision No. 9 in the draft permit has been continued from the existing permit and
does not represent any change in the how TCEQ regulates the pH quality of the
permitted discharges from the facility.

The language in the permit regarding allowed excursions from pH standards is
based on federal requirements in 40 CFR 8401.17 (pH Effluent limitations under
continuous monitoring). An excursion is defined as “an unintentional and temporary
incident in which the pH value of discharge wastewater exceeds the range set forth in
the applicable effluent limitations guidelines.”34 This provision allows an excursion from
the limitations established on Pages 2a and 2d (for Outfalls 001 and 101) of this permit
to occur under certain restrictions. In other words, excursions outside of the pH range of
6.0-9.0 standard units (s.u.) are not permit violations if the total time during which the
pH values are outside the required range of pH values do not exceed 7 hours and 26
minutes in any calendar month, and the duration of individual excursions do not exceed
60 minutes. The Formosa draft permit provides that excursions cannot be outside of the
pH range of 5.0-11.0 s.u.; the federal rule does not specify any pH limitations during the

“excursion” periods; therefore, the provision in the draft permit is more stringent than

% 40 CFR § 401.17(c).
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the federal requirements.

Additionally, surface water monitoring conducted by the TCEQ’s Surface Water
Quality Monitoring (SWQM) program during the past 10 years (2004 - present) for
Segments 2453 and 2454 indicate that the pH consistently has been within the pH
criteria for the respective segments. The historical data from Segments 2453 and 2454
indicate that the continuation of the existing pH limitations (6.0 standard units
(minimum); and 9.0 standard units (maximum)) are anticipated to maintain the
receiving waters within the current water quality standard range of 6.5 — 9.0 standard
units.

COMMENT 32:

Union commented that the most recent enforcement action was instigated
because Formosa failed to install the leak prevention equipment it was required to
install. Therefore, according to the Union, Formosa’s permit should include “tightly
worded protections.”

RESPONSE 32:

The draft permit includes several provisions that are more stringent than what
are typically required in TPDES permits. Specifically, the draft permit requires Formosa
to monitor the liquid levels in the leak detection systems for all operating surface
impoundments monthly and sample the liquid quarterly.3> Additionally, if Formosa
determines that any pond containing process wastewaters is leaking, Formosa must

remove the pond from service, inform the TCEQ Region 14 Office, and submit to the

% Formosa Draft Permit, Page 15, Other Requirement 6.
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Region Office a plan for necessary remedial actions.36 After liner repairs are completed,
Formosa must describe, in a report, the specific location of the leak and what repairs
were made.3” Formosa must also notify the Region Office at least ten days prior to
putting the pond back into service.38

COMMENT 33:

According to Union, the permit requires removing holding ponds from the
discharge system if lead is detected in the water (and presumably the sediment).
According to Union, it is unclear what happens to this lead-contaminated water, and
that should be made clear.

RESPONSE 33:

The draft permit does not include any specific provisions regarding removal of
ponds that have detectable levels of lead. There are no monitoring requirements for lead
in the ponds, nor are there any action requirements if lead is determined to be present
in treatment or holding ponds. There is a reasonable potential for lead to be present in
the wastewater at the facility, which is why lead is limited at final Outfall 001. The mere
presence of lead in the wastewater is not alarming since the effluent limitations are in
accordance with the applicable Texas Surface Water Quality Standards found in 30 TAC
Chapter 307. Industrial wastewater that is being collected, accumulated, stored, or

processed before discharge through any final discharge outfall, specified by this permit,

* Formosa Draft Permit, Page 15, Other Requirement 7.
" Formosa Draft Permit, Page 15, Other Requirement 7.
% Formosa Draft Permit, Page 15, Other Requirement 7.
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is considered to be industrial solid waste until the wastewater passes through the actual
point source discharge and must be managed in accordance with all applicable
provisions of 30 TAC Chapter 335. Formosa shall provide written notification, pursuant
to the requirements of 30 TAC §335.8(b)(1), to the Corrective Action Section (MC 127)
of the Remediation Division informing the Commission of any closure activity involving
an Industrial Solid Waste Management Unit, at least 90 days prior to conducting such
an activity.

COMMENT 34:

Union commented that it appears that the draft permit does not limit the
discharge of certain waste streams. Of particular concern to Union is the ability for
Formosa to discharge an unlimited quantity of remediated groundwater, previously
monitored effluent, treated process wastewater, equipment/facility washdown,
stormwater, and utility wastewaters. Union indicated that there should be some
limitation on these discharges or, at least, additional monitoring and sampling of these
additional discharges required. Additionally, according to Union, some analysis of the
effects of these unlimited discharges should be done to show that the receiving waters
would still be able to support abundant wildlife and their other designated uses. Finally,
before allowing the discharge of the new potentially contaminated sources such as: non-
process area stormwater; hydrostatic test water; fire water; non-contact steam
condensate; non-contact wash water; potable water; air conditioner unit condensate;
and ash truck wash water, sampling of each type of water should be done to confirm that

these waters will not degrade the receiving water.
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RESPONSE 34:

The discharge of remediated groundwater, previously monitored effluent, treated
process wastewater, equipment/facility washdown, stormwater, and utility wastewaters
is limited in both the current and draft permits. As limited in the current permit, the
draft permit continues the respective daily average and daily maximum flow limitations
of 9.7 MGD and 15.1 MGD at Outfall 001.

The current permit already authorizes the discharge of non-process area
stormwater, hydrostatic test water, fire water, non-contact steam condensate, and non-
contact wash water via Outfalls 002, 003, 004, 005, 006, 007, 008, 009, 010, 011, and
012 on and intermittent and flow-variable basis. There are no limitations on flow due to
the highly variable flow associated with the predominant stormwater-contributing
sources. The additional waste streams of potable water and air conditioner unit
condensate via these outfalls are not anticipated to cause any adverse impact to the
guality, nor any significant additional hydraulic loading to the discharges via those
outfalls.

The draft permit continues all of the effluent limits from the existing permit with
the exceptions of total copper at Outfall 001 and chloroform at Outfall SUM (formerly
applied at internal Outfall 101). The limitations for total copper at Outfall 001 and
chloroform at Outfall SUM were increased in compliance with all applicable State and
Federal regulations.

COMMENT 35:

Union commented that it is particularly concerned with lead or other toxins in
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the remediated groundwater, previously monitored effluent, treated process wastewater,
equipment/facility washdown, stormwater, and utility wastewaters that the draft permit
authorizes Formosa to discharge.

RESPONSE 35:

TPDES permits contain technology-based effluent limits reflecting the best
controls available. Where these technology-based permit limits do not protect water
quality or the designated uses, additional water quality-based effluent limitations or
conditions are included. State narrative and numerical water quality standards are used
in conjunction with EPA criteria and other toxicity databases to determine the adequacy
of technology-based permit limits and the need for additional water quality-based
controls. All of the effluent limitations for toxic pollutants (including lead) and other
non-toxic pollutants are in compliance with all applicable State and Federal regulations.

COMMENT 36:

Union recommended that the TCEQ consult with USFWS and TPWD regarding
various issues in the permit. Specifically, Union suggested consultation regarding: what
temperature can cause harm and should be reported; the magnitude of excursions that
should be reported within 24 hours; pH excursions and which standards harm aquatic
life.

RESPONSE 36:

The TCEQ is not required to consult with USFWS or the TPWD during the
permitting process. The legislature provided that “the commission is the agency of the

state given primary responsibility for implementing the constitution and laws of this
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state relating to the conservation of natural resources and the protection of the
environment.”32 Additionally, the legislature provided that the commission has general
jurisdiction over “the state’s water quality program including issuance of permits,
enforcement of water quality rules, standards, orders, and permits, and water quality
planning.”40 Finally the legislature stated that “it is the policy of the state. . . to maintain
the quality of water in the state consistent with the public health and enjoyment, the
propagation and protection of terrestrial and aquatic life . . ..“41 To meet its legislative
mandate, the TCEQ has adopted rules that ensure that water quality is protected.
During the rulemaking process, the public, and state and federal agencies are
encouraged to submit comments. The TCEQ considers all comments it receives before
promulgating a final rule.

Additionally, the EPA, USFWS, and TPWD are mailed the NORI and NAPD. In
the event that one of these entities has a comment or concern over any of the draft
permit terms, the ED will work with the agency to resolve the concern. The EPA
commented on the draft permit and fact sheet; however, no changes were required to
either document. Neither USFWS nor TPWD commented.

COMMENT 37:

Union commented that the permit requires Formosa to monitor receiving waters.
Because of Formosa’s repeated failure to comply with its permit conditions, members of

the public intend to monitor Formosa’s compliance with the law. Consequently, the

®TWC §5.012.
“© TWC §5.013.
L TWC § 26.003.
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Union requests that TCEQ require Formosa have a mailing list (which could be by email
or hard copy) that interested parties can join. Formosa should be required to send
notices of reports of monitoring data to that mailing list. The data should be made
available on-line.

RESPONSE 37:

TCEQ does not have authority to require Formosa to notify individuals of
monitoring data. The ED encourages the commenter to work with Formosa to develop
open communication. As discussed in Response 29, the monitoring data is available on
TCEQ'’s website.

COMMENT 38:

Union commented that the trigger for reducing the frequency effluent testing of
testing should be clearly explained. According to Union, the permit requires whole
effluent testing to determine harm to invertebrates and invertebrates. Union stated that
the permit allows testing to be less frequent, if none of the four WET tests reveal
“significant toxicity.” This significance statement may refer to “Persistent Toxicity,” but
it is not clear.

RESPONSE 38:

The draft permit provides:

If none of the first four consecutive quarterly tests demonstrates
significant toxicity, the permittee may submit this information in writing
and, upon approval, reduce the testing frequency to once per six months
for the invertebrate test species and once per year for the vertebrate test
species.42

“2 Formosa Draft Permit, Provision 1. e. 1), page 26.
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Although it is not explicitly stated in the draft permit, it is generally understood
that significant toxicity includes demonstrations of either significant sublethal effects or
significant lethality.

The draft permit defines significant sublethal effect as a statistically significant
difference, at the 95% confidence level, between a specified endpoint (survival or
growth) of the test organism in a specified effluent dilution when compared to the
specified endpoint of the test organism in the control. 43 Significant lethality (i.e.,
significant toxicity) is defined as a statistically significant difference in survival at the
critical dilution when compared to the survival of the test organism in the control.44

COMMENT 39:

Union stated that a Toxicity Reduction Evaluation (TRE) should be required after
two toxic events within two months, or, depending on the severity of the toxic event,
TCEQ should require TRE after one event. According to Union, the permit requirement
that a TRE be conducted after “multiple toxic events” and after being instructed by
TCEQ does not provide sufficient protection. The Union recommended that the TCEQ
require a TRE in certain situations, and TCEQ should have the authority to require TRE

in case of a severe toxic event.

** Formosa Draft Permit, Chronic Biomonitoring Requirements: Marine, Item 4, page 30.
* Formosa Draft Permit, Chronic Biomonitoring Requirements: Marine, Item 4, page 30.
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RESPONSE 39:

The ED has determined that requiring Formosa to perform a TRE after one or
two events will not provide greater protection of human health or the environment.
Formosa’s effluent has indicated persistent significant lethality, the normal trigger for
requiring a TRE as outlined in the Implementation Procedures (RG-194). There is no
specific requirement in the IPs for a sublethal TRE trigger.

A TRE is used by a permittee to determine the cause and source of toxicity in its
effluent. A whole effluent toxicity (WET) limit is added to TPDES permits if the
permittee is unable to identify the toxicant or toxicants. The draft permit for Formosa
already includes lethal (WET) limits for both test species (mysid shrimp and inland
silverside). Since the effluent from the Formosa facility has not demonstrated significant
toxicity in any chronic test for at least the past nine years, the ED has determined that
the WET limit provides ensures a the aquatic life of the bay is protected.

In the case of a “severe toxic event,” Formosa would be in violation of its WET
limits and may be subject to enforcement.

COMMENT 40:

LNRA expressed concerned about Formosa’s request to eliminate sending an
annual report to TCEQ on the 16 groundwater wells in the area around the vinyl plant.
According to LNRA, this request was made by Formosa because the wells are currently
monitored quarterly under RCRA (EPA 3008 h order) for pH and VOAs. LNRA stated
that it is not clear if Formosa must perform two rounds of sampling (one for EPA and

one for TCEQ) or if they simply send one report to two entities.
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RESPONSE 40:

The draft permit requires that Formosa monitor the 16 existing monitoring wells
located adjacent to the vinyl chloride monomer (VCM) sphere, the ethylene dichloride
(EDC) storage tanks, and the wastewater treatment system at least twice per year.4>

COMMENT 41:

LNRA commented that the proposed release of fresh water is not the best
management practice. Similarly, Injured Workers and Water Keeper asked whether the
oyster reefs will be indirectly affected by of lack of freshwater flow. According to Injured
Workers and Water Keeper, the oyster reefs need freshwater to meet their nutritional
needs.

LNRA commented that a better drought contingency strategy would be for
Formosa to be allowed to divert a portion of its permitted treated process effluent via
pipeline to the point of intended use for drought contingency purposes.

Injured Workers and Water Keeper commented that Texas Parks and Wildlife,
using BP funds, is proposing to establish oyster reefs in Lavaca/Matagorda Bay and
asked if the oyster reefs would be impacted by Formosa’s increased needs for fresh
water and increased toxic loading.

LNRA stated that it does not endorse the use or the reuse of Formosa’s treated
effluent to support the water needs of other industrial users in the area. Formosa has
been a water customer of the LNRA since 1980. The company has contracted with LNRA

to receive up to 30,800 acre-feet of water annually from Lake Texana. More recently,

*® Formosa draft permit, Other Requirement No. 8, page 16.
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based on their current demands and projected growth, the company notified LNRA of
additional water needs totaling 10,000 acre-feet beginning as early as year 2015. The
request to amend Formosa’s permit to allow for the release of fresh water derived from
Lake Texana to another surface water body as a drought contingency measure should
not be permitted, and the application to amend the permit should be altered.

RESPONSE 41:

Potential impacts of Formosa’s withdrawal of water from Lake Texana for
industrial use are not within the scope of this application. The TPDES wastewater
permitting program does not have regulatory authority to limit Formosa’s ability to
withdraw water from Lake Texana; therefore, no evaluations have been performed,
during the technical review of this permit action, regarding potential impacts resulting
from the lack of freshwater flow and subsequent lack of nutritional needs on the oyster
reefs.

Changes Made to the Draft Permit in Response to Comments:

During the review of the submitted public comments the following changes were
made to the draft permit:

1. The draft permit was re-evaluated using the 2010 TSWQS, which resulted in

the proposed final effluent limitations for 2,3,7,8-TCDD Equivalents at Outfall
001 to become more stringent than in the original draft permit. The proposed
final effluent limitations in the revised draft permit for 2,3,7,8-TCDD
Equivalents at Outfall 001 are 80.5ug/day and 2.19 ppq for the daily average

limitation, and 170 pg/day and 4.63 ppq for the daily maximum limitation.
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2. The proposed expiration date was revised to January 1, 2019. The original
proposed expiration date of January 1, 2017 would result in a permit term that
would be less than the three (3) year compliance period included in the draft
permit for 2,3,7,8-TCDD Equivalents at Outfall 001.

3. The description of “utility wastewaters” at Outfalls 101 and 201 was revised to
“utility wastewaters (including pretreated sanitary wastewaters).”

4. Other Requirement Provision No. 27 was added to the draft permit to clarify

the approved methods of handling of sanitary wastewater at the facility.

Respectfully submitted,
Texas Commission on Environmental Quality

Richard A. Hyde, P.E.
Executive Director

Robert Martinez, Director
Environmental Law Division

/. . i /

Kathy Humphreys, Staff Attorney
Environmental Law Division
State Bar No. 24006911

P.O. Box 13087, MC 173

Austin, Texas 78711-3087

(512) 239-3417

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I hereby certify that on August 17, 2015, the original of the “Executive Director's
Response to Comments” on Formosa Utility Venture, Ltd. and Formosa Plastics
Corporation, Texas’ application for TPDES Permit No. WQ0002436000 was filed with

the Texas Commission on Environmental Quality’s Office of the Chief Clerk.
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Kathy Humphreys, Staff Attorney

Environmental Law Division
Texas Commission on Environmental Quality
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