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TCEQ DOCKET NO. 2015-1624-MWD

IN THE MATTER OF THE § BEFORE THE
APPLICATION BY RANDOLPH §
TODD COMPANY, LLC FOR A § TEXAS COMMISSION ON
NEW TPDES PERMIT §
NO. WQ0015314001 § ENVIRONMENTAL QUALITY

THE OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE
TO REQUESTS FOR HEARING

TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

The Office of Public Interest Counsel (OPIC) of the Texas Commission on
Environmental Quality (Commission or TCEQ) files this Response to Requests for Hearing in
the above-referenced matter and respectfully submits the following.

L. INTRODUCTION
A. Background of Facility

Randolph Todd Company, LL.C (Randolph Todd or Applicant) has applied to the TCEQ
for new Texas Pollutant Discharge Elimination System (TPDES) Permit No. WQ0015314001 to
authorize the discharge of treated domestic wastewater at a daily average flow not to exceed 0.15
million gallons per day (MGD) in the Interim I Phase, a daily average flow not to exceed 0.27
MGD iﬂ Vthe VInte;rim I Prhasé, anid a daily avérager ﬂ(;w r;ot to ex;;erédi 0.379 MGD in tﬁe Final
Phase. The Meyer Ranch Wastewater Treatment Facility (Facility) will be an activated sludge
process plant operated in the extended aeration mode. Sludge generated from the Facility will be
hauled by a registered transporter to be digested, dewatered, and then disposed. The draft permit
also authorizes the disposal of sludge at a TCEQ-authorized land application site or co-disposal
landfill. The Facility will serve the Meyer Ranch subdivision. The Facility has not been

congstructed,
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The effluent limitations in all phases of the draft permit, based on a 30-day average, are 5
mg/l five-day carbonaceous biochemical oxygen demand, 5 mg/l total suspended solids, 2 mg/]
ammonia nitrogen, 0.5 mg/l Total Phosphorus, 126 colony forming units or most probable
number of E. coli per 100 ml, and 4.0 mg/l minimum dissolved oxygen. The effluent shall
contain a chlorine residual of at least 1.0 mg/1 and shall not exceed a chlorine residual of 4.0 mg/l
after a detention time of at least 20 minutes based on peak flow.

The Facility will be located at 2959 South Cranes Mill Road, in Comal County, Texas
78132. The treated effluent will be discharged to Dry Comal Creek; then to the Comal River in
Segment No. 1811 of the Guadalupe River Basin. The unclassified receiving water use is
minimal aquatic life use for Dry Comal Creek. The designated uses for Segment No. 1811 are
high aquatic life use, public water supply, aquifer protection, and primary contact recreation,
Dry Comal Creek is currently listed for bacteria in the lower 25 miles of the water body (AU
1811 _01) on the State’s inventory of impaired and threatened waters pursuant to federal Clean
Water Act § 303(d).

B. Procedural Background

The TCEQ received the application on November 6, 2014, and declared it
" administratively complete or January 6, 2015, The Notice of Receipt and Intent to Obiain a-
Water Quality Permit was published in English on January 13, 2015, in Comal County in the
New Braunfels Herald-Zeitung newspaper. The Executive Director’s (ED) staff completed the
technical review of the application and prepared a draft permit. The Notice of Public Meeting
and Notice of Application and Preliminary Decision for a Water Quality Permit was published in
English on May 15, 2015, in Comal County in the New Braunfels Herald-Zeitung newspaper.

Alternate language publication in Spanish was required for this application, but the Applicant
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could not find a Spanish language newspaper. The public comment period ended on June 18,
2015. A public meeting was held on June 18, 2015. The Chief Clerk mailed the ED’s Decision
and Response to Public Comment on September 11, 2015 and the deadline for filing requests for
a contested case hearing was October 12, 2015.

The TCEQ Chief Clerk’s office received timely requests from Hector X. Amaya, Teressa
Barnhill, Jerry Barucky, John Hudson Blodgett, Patricia L. Brand, Troy C. Brand, Nelda S.
Davis, Ronald R. Davis, Susan R. Dooley Logue, Susan L. Dunlap, Carole Farmer, Bonnie
Houser, Franklin Houser, Sabrina A, Houser-Amaya, Edmund O. Hubler, Sharon Elaine Hubler,
Hon. Susan Ingram, Richard Lamb, Daniel Laroe, Kenneth C. Laubach, Victoria Beth Laubach,
Marjorie Marks, Elizabeth L, Martin, Taylor Martin, Ted M. Martin, Ellen McClellan, Sandy I.
Nott, Randall Pappas, Rick Peyton, Sandy Peyton, Phyllis Yvonne Ritter, Jessica Smith, Brenda
R. Sturtevant, John Wesley Sturtevant, Connie Terao, Felicia S. Thomas, Carl Thompson,
Aurora Dozier White, Randal Dean White, and James A, Whitmore. Denise and Edward Harris
submitted a hearing request that was withdrawn on September 30, 2015,

As discussed below, OPIC recommends granting the hearing requests of: Hector X.
Amaya, Bonnie Houser, Franklin Houser, Sabrina Houser-Amaya, Patricia L. Brand, Troy C.
Brand, Nelda S. Davis, Ronald R. Davis, Susan R. Dooley Logue, Susan L. Dunlap; Carole
Farmer, Daniel Laroe, Kenneth C. Laubach, Victoria Beth Laubach, Elizabeth L. Martin, Taylor
Martin, Ted M. Martin, Ellen McClellan, Randall Pappas, Phyllis Yvonne Ritter, Aurora Dozier
White, and Randal Dean White, OPIC recommends denying the hearing requests of: Teressa
Barnhill, Jerry Barucky, John Hudson Blodgett, Edmund O. Hubler, Sharon Elaine Hubler, Hon.

Susan Ingram, Richard Lamb, Marjorie Marks, Sandy L. Nott, Ricky Peyton, Sandy Peyton,

The Office of Public Interest Counsel’s Response to Requests for Hearing Page 3 of 26



Jessica Smith, Brenda R. Sturtevant, John Wesley Sturtevant, Connie Terao, Felicia S. Thomas,
Carl Thompson, James A, Whitmore, and the Waggener Ranch Property Owners Association.
II. APPLICABLE LAW

A person may request the TCEQ reconsider the ED’s decision on an application or hold a
contested case hearing on an application pursuant to the requirements of House Bill 801, Act of
May 30, 1999, 76th Leg., R.S., § 5 (codified at TEx. WATER CODE (TWC) § 5.556), The
requirements of House Bill 801 only apply to applications declared administratively complete on
or after September 1, 1999, The TCEQ declared the Randolph Todd’s application
administratively complete on Janvary 6, 2015, Therefore, Randolph Todd’s application is
subject to the procedural requirements of House Bill 801.

TCEQ rules require that a person seeking a hearing must substantially comply with the
following: (1) give the name, address, daytime telephone number, and, where possible, fax
number of the person who filed the request, (2} identify the requestor’s personal justiciable
interest affected by the application, including a written statement describing the requestor’s
location or distance in relation to the proposed facility or activity, and, how or why the requestor
believes he or she will be affected by the proposed facility or activity in a manner not common to
" members of the general public, (3) request a contested case hearing, (4) Iist all relevant and
material disputed issues of fact that were raised during the comment period and that are the basis
of the hearing request, and (5) provide any other information specified in the public notice of the
application. 30 Tex, ADMIN, CoDE (TAC) § 55.201(d).

Only affected persons are granted contested case hearings. TWC § 5.556(c). An affected
person is “one who has a personal justiciable interest related to a legal right, duty, privilege,

power, or economic interest affected by the application.” 30 TAC § 55.203(a). This justiciable
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interest does not include an interest common to the general public. Id. Relevant factors
considered in determining whether a person is affected include:

(1) whether the interest claimed is one protected by the law under which the
application will be considered,

(2) distance restrictions or other limitations imposed by law on the affected 5
interest;

(3) whether a reasonable relationship exists between the interest claimed and the
activity regulated;

(4) likely impact of the regulated activity on the health and safety of the person,
and on the use of property of the person;

(5) likely impact of the regulated activity on use of the impacted natural resource
by the person; and

(6) for governmental entities, their statutory authority over or interest in the issues !
relevant to the application.

30 TAC § 55.203(c).
A group or association may request a contested case hearing if:
(1) one or more members of the group or association would otherwise have
standing to request a hearing in their own right;
(2) the interests the group or association seeks to protect are germane to the
organization’s purpose; and
(3) neither the claim asserted nor the relief requested requires the participation of
the individual members in the case.
30 TAC § 55.205(a). The ED, OPIC, or applicant may request the group or association provide
an explanation of how the group or association meets these requirements, 30 TAC § 55.205(b).
The Commission shall grant an affected person’s timely filed contested case hearing
request if the request: (1) raises disputed issues of fact that were raised during the comment
period and that are relevant and material to the Commission’s decision on the application, (2) is
timely filed with the Chief Clerk, (3) is made pursuant to a right to hearing authorized by law,
and (4) complies with the request for reconsideration and contested case hearing requirements.

30 TAC § 55.211(c). Responses to hearing requests must specifically address:

(1) whether the requestor is an affected person;
(2) which issues raised in the hearing request are disputed;
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(3) whether the dispute involves questions of fact or of law;
(4) whether the issues were raised during the public comment period;
(5) whether the hearing request is based on issues raised solely in a public
comment withdrawn by the commenter in writing by filing a withdrawal letter
with the Chief Clerk prior to the filing of the Executive Director’s Response
to Comment;
(6) whether the issues are relevant and material to the decision on the application;
and
(7) a maximum expected duration for the contested case hearing.
30 TAC § 55.209(e).
IIL. DISCUSSION
The following individuals submitted timely hearing requests, that were not withdrawn,
that substantially comply with the procedural requirements of 30 TAC § 55.201(d): Hector X.
Amaya, Teressa Barnhill, Jetry Barucky, John Hudson Blodgett, Patricia L. Brand, Troy C.
Brémd, Nelda S. Davis, Renald R. Davis, Susan R. Dooley Logue, Susan L. Dunlap, Carole
Farmer, Bonnie Houser, Franklin Houser, Sabtina A. Houser-Amaya, Edmund O. Hubler,
Sharon Elaine Hubler, Hon. Susan Ingram, Richard Lamb, Daniel Laroe, Kenneth C. Laubach,
Victoria Beth Laubach, Marjorie Marks, Elizabeth .. Martin, Taylor Martin, Ted M. Martin,
Ellen McClellan, Sandy L. Nott, Randall Pappas, Rick Peyton, Sandy Peyton, Phyllis Yvonne
Ritter, Jessica Smith, Brenda R. Sturtevant, John Wesley Sturtevant, Connie Terao, Felicia S.
~ Thomas, Carl Thompson,” Aurora Dozier White, Randal Dean White; James A: Whitmore, and
the Waggener Ranch Property Owners Association.
A. Determination of Affected Person Status
For a hearing requestor to be an affected person, the request must be based on an interest
that is protected under the law governing the permit application. 30 TAC 55.203(a). The TCEQ

administers wastewater discharge permit applications pursuant to its authority under TWC

§ 26.027(a). As further explained below, OPIC finds that the following individuals are affected
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persons: Hector X. Amaya, Bonnie Houser, Franklin Houser, Sabrina Houser-Amaya, Patricia L.
Brand, Troy C. Brand, Nelda S. Davis, Ronald R. Davis, Susan R, Dooley Logue, Susan L.
Dunlap, Carole Farmer, Daniel Laroe, Kenneth C. Laubach, Victoria Beth Laubach, Elizabeth L.
Martin, Taylor Martin, Ted M. Martin, Ellen McClellan, Randall Pappas, Phyllis Yvonne Ritter,
Aurora Dozier White, and Randal Dean White.

1. Requesters who are dependent on groundwater and affected persons

The foliowing hearing requesters depend on well water drawn from the Edwards Aquifer
in the vicinity of the Facility and discharge route. For these requesters, OPIC finds that a
reasonable relationship exists between the treated effluent and groundwater quality. In addition
to other issues raised by these requesters, OPIC finds that their dependence on groundwater
alone is sufficient to find them affected persons. |

Hector X. Amava, Bonnie Houser, Franklin Houser, and Sabrina A. Houser-Amaya

Hector X. Amaya, Bonnie Houser, Franklin Houser, and Sabrina A. Houser-Amaya
submitted substantially similar hearing requests raising issues relating to Dry Comal Creek
Vineyards and Winery (Vineyard). They are concerned (1) that the effluent will reach wells used
for drinking water and irrigation; (2) that wastewater discharge will seep into the Edwards
Aquifer Recharge and Contributing Zones; (3) that the discharge will carry excess nutrients and
result in eutrophication of the receiving waters; (4) that eutrophication will impact the quality of
their soil and grapes; (5) that alternative fertilizers used to counteract the effluent will leech inio
their water source; (6) that the effluent will increase the likelihood of E. coli in water used for
both human consumption and production of a food crop; (7) that positive test results for £, coli
will shut down the Vineyard and place an onerous burden on the Vineyard to identify the E. coli

contamination source; (8) that, in granting this permit, the TCEQ would violate its own rules for

The Office of Public Interest Counsel’s Response to Requests for Hearing Page 7 of 26



Public Water Supply Systems; and (9) that the TCEQ failed to consider the eutrophication of
perennial pools in the permit review process, Hector X. Amaya, Bonnie Houser, Franklin
Houser, and Sabrina A. Houser-Amaya list the Vineyard address as within a mile of the proposed
Facility, along Dry Comal Creek, and state the Vineyard is on the Edwards Aquifer Recharge
Zone. See Executive Director’s Map, Exhibit 1.

The issues raised by this group of requesters concern the potential contamination of
groundwater used for human consumption and crop production. Further, the requesters are
concerned about their continued ability to produce grapes and maintain a public water system.
This group of requesters raises issues that are not common to the general public, and OPIC finds
that Hector X. Amaya, Bonnie Houser, Franklin Houser, and Sabrina A, Houser-Amaya are
affected persons.

Patricia L. Brand and Troy C. Brand

The Brands submitted a joint hearing request and are concerned (1) that effluent will
worsen existing flooding at the intersection of Dry Comal Creek and South Cranes Mill Road,
(2) that effluent may flow into their wells; (3) that a catastrophic failure at the proposed Fagility
will allow raw sewage to flow into their wells; (4) that the effluent will contaminate the Edwards

" Aquifer, which their wells draw water from; (5) that population overconcentration will burden
existing residents and wildlife; and (6) that the home development to be serviced by the proposed
Facility will cause increased truck traffic on roads. The Brands reside less than a quarter-mile
from the Facility, along the Applicant’s property line, and, approximately one mile from the
discharge outfall, See Executive Director’s Map, Exhibit 1.

The issues relating to flooding, land use, and traffic are beyond the TCEQ’s jurisdiction

to review this water quality application. Further, given the Brands® proximity to the Facility, a
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catastrophic failure at the Facility would affect the Brands substantially more than other residents
in the area. Because the Brands raise issues that are not common to the general public, OPIC
finds that Patricia L. and Troy C. Brand are affected persons.

Nelda S. and Ronald R, Davis

Nelda S. and Ronald R. Davis submitted separate hearing requests that are substantially
similar. The Davises are concerned (1) that the effluent will flow into the Edwards Aquifer; (2)
that effluent will contaminate their wells which are on the Edwards Aquifer Recharge Zone; and
(3) that the effluent should meet drinking water quality standards. The Davises reside less than a
quarter of a mile from the proposed Facility, over a mile from the discharge outfall, and are
adjacent to the Applicant’s property line as the discharge route exits the property. See Executive
Director’s Map, Exhibit 1. Because the Davises raise issues that are not common to the general
public, OPIC finds that Nelda S. and Ronald R, Davis are affected persons.

Susan R, Dooley Logue

Mrs. Dooley Logue is concerned (1) that effluent will contaminate the aquifer from
which her well draws from; (2) that her cattle will drink contaminated water from Dry Comal
Creek; (3) that the effluent will cause noxious odors; (4) that the proposed Facility will affect her
property value; and (5) that the Meyer Ranch developers intend to drill wells that will deplete
existing groundwater sources, Mrs. Dooley Logue resides less than a mile from the proposed
Facility, over a mile from the discharge outfall, and borders the Applicant’s property near the
discharge route, See Executive Director’s Map, Exhibit 1.

The issues concerning property values and future groundwater wells are beyond the
TCEQ’s jurisdiction to review this water quality application. Given Mrs. Doeley Logue’s

proximity to Dry Comal Creek and the Facility, it is possible for her cattle to drink from the
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 Director’s Map, Exhibit 1.~

discharge route along the Dry Comal Creek and for Mrs. Dooley Logue to smell odors from the
Facility, Because Mrs. Dooley Logue raises issues that are not common to the general public,
OPIC finds Mrs. Dooley Logue is an affected person.

Susan L. Dunlap

Ms. Dunlap is concerned that effluent will contaminate her well. Ms. Dunlap resides
over a mile from the proposed Facility and less than a mile from the discharge outfall. See
Executive Director’s Map, Exhibit 1, Because Ms, Dunlap raises an issue that is not common to
the general public, OPIC finds Ms. Dunlap is an affected person.

Carole Farmer

Ms. Farmer is concerned (1) that effiuent will discharge onto her property and into her
well; (2) that effluent will harm the health and safety of humans and animals on her property; (3)
that the effluent will cause noxious odors; (4) that the effluent will breed insects; (5) that a
catastrophic failure at the proposed Facility will allow raw sewage to flow from the Facility; and
(6) that the proposcd housing development to be served by the Facility is not necessary. Ms.
Farmer resides approximately half of a mile from the Facility, over one mile from the discharge

outfall, and along the discharge route as it leaves the Applicant’s property. See Executive

The issue relating to land use is beyond the TCEQ’s jurisdiction to review this water
quality application, Given Ms, Farmer’s proximity to Facility, noxious odors, nuisance
conditions, and catastrophic failures could affect Ms, Farmer in a unique way. Because Ms.
Farmer raises issues that are not common to the general public, OPIC finds that Ms. Farmer is an

affected person.
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Daniel Latoe

Mr. Laroe is concerned (1) that effluent will contaminate his water well; (2) that the new
housing development will overburden existing groundwater supplies; (3) that effluent will
contaminate the Edwards Aquifer; (4) that effluent will contaminate downstream livestock
grazing; (5) that the effluent will affect property values; (6) that effluent will affect Mr. Laroe’s
use of his property; (7) that there are many errors with the application, including: the location of
private wells, the characterization of the discharge route, and the location of the Facility; (8) that
the effluent will cause noxious odors; (9) that construction of the proposed housing development
would create impermeable ground cover and worsen existing flooding issues; and (10) that in the
event of a failure due to flood, the Facility would release raw sewage. Mr. Laroe resides less
than half a mile from discharge outfall and less than a mile from the Facility. See Executive
Director’s Map, Exhibit 1.

The issues relating to flooding, land use, groundwater well development, and property
value are beyond the TCEQ’s jurisdiction to review this water quality application. While Mr.
Laroe states that downstream livestock grazing could be affected, he fails to state whether he will
be personally affected. Given Mr. Laroe’s location relative to the Facility and discharge route,
without further facts, OPIC cannot find that odors and catastrophic failures will affect M. Laroe
in a unique way. However, groundwater contamination could affect Mr. Laroe’s wells and use
of his property. Because Mr. Laroe raises issues that are not common to the general public,
OPIC finds that Mr. Laroe is an affected person.

Kenneth C, and Victoria Beth Laubach

Kenneth C. and Victoria Beth Laubach submitted separate hearing requests that are

substantially similar. The Laubachs are concerned (1) that the effluent could contaminate their
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two wells situated on the Edwards Aquifer Recharge Zone and used for drinking water,
agriculture, and livestock; (2) that the effluent could contribute to existing flooding issues; (3)
that increased development will decrease the aquifer’s recharge capacity; (4) that a catastrophic
failure at the Facility will cause untreated discharge into the Dry Comal Creek; (5) that water
discharged on the Edwards Aquifer should meet drinking water standards; and (6) that drinking
water shortages already exist in the area. The Laubachs reside over a mile from the Facility and
over two miles from the discharge outfall, See Executive Director’s Map, Exhibit 1.

The issues relating to flooding and land use are beyond the TCEQ’s jurisdiction to review
this water quality application, While drinking water availability is an issue within the TCEQ’s
jurisdiction, it is not an issue that is relevant and material to this water quality application. The
Laubachs reside along the Dry Comal Creek and a catastrophic failure could affect them and
their livestock in a unique way. Because the Laubachs raise issues that are not common to the
general public, OPIC finds that Kenneth C, and Victoria Beth Laubach are affected persons.

Elizabeth L. Martin, Taylor Martin, and Ted M. Martin

Elizabeth L. Martin, Taylor Martin, and Ted M. Martin submitted separate but
substantially similar hearing requests, The Marting are concerned (1) that effluent will
contaminate their well used for drinking water, agriculture, and livestock; (2) that-effluent will -
negatively impact the Edwards Aquifer Recharge Zone ecosystem; (3) that TCEQ rules prohibit
municipal wastewater discharges on recharge zones; (4) that effluent will cause flooding; (5) that
water discharged should meet drinking water standards;, (6) that the Comal County
Commissioners denied a Water Conservation and Improvement District (WCID) designation to
the Applicant; (7) that the TCEQ is not considering water supply in its review of this application;

and (8) that the effluent will subject the Martins to noxious odors. The Martins reside within a
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mile of the discharge outfall, over a mile from the Facility, and along the Applicant’s property
line. See Executive Director’s Map, Exhibit 1.

The issues related to flooding and WCID designation are beyond the TCEQ’s jurisdiction
to review this water quality application. While drinking water availability is an issue within the
TCEQ’s jurisdiction, it is not an issue that is relevant and material to this water quality
application. Given that the Martins are within a mile of the discharge route, it is possible that
they could be exposed to noxious odors from the cffluent. Because the Martins have raised
issues that are not common to the general public, OPIC finds that Elizabeth L., Taylor, and Ted
M, Martin are affected persons.

Ellen M¢Clellan

Ms. McClellan is concerned (1) that her well will be contaminated; (2) that the Facility
will affect the use of her property; and (3) that the Facility will affect her livestock. Ms.
MecClellan resides along the Applicant’s property line, less than a mile from the Facility and the
discharge route, See Executive Director’s Map, Exhibit 1. Groundwater contamination could
affect Ms. McClellan’s wells and use of her property. Because Ms. McClellan has raised issues
that are not common to the general public, OPIC finds that Ms. McClellan is an affected person.

Randall Pappas

Mr. Pappas is concerned that the Facility will discharge into the Edwards Aquifer and
affect his well water quality. Mr., Pappas resides less than a mile from the discharge outfall, over
a mile from the Facility, and is adjacent to the Applicant’s property. See Executive Directot’s
Map, Exhibit 1. Because Mr, Pappas has raised an issue that is not common to the general

public, OPIC finds that Mr. Pappas is an affected person.
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Phyllis Yvonne Ritter

Mis. Ritter is concerned (1) that her two water wells, used for domestic and livestock
watering, could be contaminated; (2) that the draft permit does not contain water quality
standards specifically protective of cattle; (3) that in the event of a catastrophic failure, the
Facility operator may not be able to address the failure in time to prevent contamination to Mrs.
Ritter’s wells; and (4) that water quality standards in the draft permit may not be protective of
human health. Mrs. Ritter resides less than a mile from the discharge outfall, approximately half
of a mile from the Facility, and is adjacent to the Applicant’s property. See Executive Director’s
Map, Exhibit 1.

Regarding water quality standards, Mrs, Ritter states that the ED’s Response to Public
Comment has “no specific answer for the impact to cattle, there could be harmful effects to our
calf/cow operation, which would affect our business.” Given Mrs. Ritter’s location and her
cattle operation’s dependence on groundwater, a catastrophic failure could affect Mrs. Riiter in a
way uncommon fo the general public. Because Mrs. Ritter raises issues that are not common to
the general public, OPIC finds that Mrs. Ritter is an affected person.

Aurora Dozier White and Randal Dean White

Mr. and Mrs. White submitted separate hearing requests that are substantially similar,
The Whites are concerned that (1) the effluent will affect their well; and (2) that the Applicant’s
selected discharge route is an attempt to circumvent TCEQ rules concerning the Edwards
Aquifer, The Whites reside approximately two miles from the Facility and discharge ouifall.
See Executive Dircctor’s Map, Exhibit 1. Because the Whites have raised an issue that is not
common to the general public, OPIC finds that Aurora White Dozier and Randal Dean White are

affected persons.
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2, Requesters who are not dependent on groundwater and not affected persons

Teressa Barnhill

Ms. Barnhill is concerned (1)} that the effluent will affect environmentally sensitive
features of the Edwards Aquifer, such as caves, natural springs, wildlife, and endangered species;
(2) that effluent will flow over peoples’ property and affect health; and (3) that the effluent will
contribute to flooding issues, Ms. Barnhill resides over two miles from the proposed Facility and
over a mile from the discharge outfall. See Executive Director’s Map, Exhibit 1.

The issue concerning flooding is bevond the TCEQ’s jurisdiction to review this water
quality application. While the Edwards Aquifer is environmentally sensitive, Ms. Barnhill does
not state how it relates to a personal interest she has in the Aquifer., Further Ms. Barnhiil does
not state that her personal health will be affected. Because Ms, Barnhill raises issues that are
commen to the general public, OPIC finds Ms. Barnhill is not an affected person.

Jerry Barucky

Dr. Barucky is concerned (1) that the hybrid aerobic freatment system proposed by the
Applicant will be insufficient to treat the effluent; (2) that adjoining landowners will be exposed
to noxious odors; and (3) that the effluent may contaminate wells. Dr, Barucky resides over nine
miles from the proposed Facility and discharge route, See Executive Director’s Map, Exhibit 1.
While the issues raised by Dr. Barucky concern health and safety, Dr. Barucky does not state
how he will be personally affected. OPIC finds that Dr. Barucky is not an affected person
because he raises issues that are common to the general public,

John Hudson Blodgett

Mr. Blodgett is concerned (1) that the effluent will affect the Edwards Aquifer; (2) that

the effluent will flow into his subdivision, Vintage Oaks; (3) that the effluent will contribute to
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flooding in the area; and (4) that adjoining landowners will be exposed to noxious odors. Mr.
Blodgett resides over a mile from the proposed Facility and the discharge outfall. See Executive
Director’s Map, Exhibit 1.

The issue concerning flooding is beyond the TCEQ’s jurisdiction to review this water
quality application. The discharge route runs along the Dry Comal Creek which does not run
through Vintage Oaks, While Mr. Blodgett is concerned about the Edwards Aquifer, he does not
relate this concern to a personal interest. Given that Mr. Blodgett resides over a mile from the
Facility, and without additional facts, OPIC cannot find that Mr. Blodgett will be affected by
odots from the Facility. Because Mr, Blodgett raises issues that arc common to the general
public, OPIC finds Mr, Blodgett is not an affected person.

Edmund Q. Hubler and Sharon Elaine Hubler

The Hublers submitted separate hearing requests that are substantially similar, The
Hublers are concerned that the discharged effluent will cause accidents and contaminaie the
Edwards Aquifer, The Hublers reside several miles from the proposed Facility and discharge
outfall, See Executive Director’s Map, Exhibit 1. While the issues raised by the Hublers
concern health and safety, the Hublers fail to state how they will be personally affected. OPIC
finds that Edmund O. and Sharon Elaine Hubler are not affected persons because they raise
issues that are common to the general public.

Hon. Susan Ingram

The Hon. Susan Ingram is concerned that the discharged effluent will contaminate the
Edwards Aquifer and exacerbate flooding in the area. The Hon. Susan Ingram resides several
miles from the proposed Facility and discharge outfall. See Executive Director’s Map, Exhibit 1,

The issue relating to flooding is beyond the TCEQ’s jurisdiction to review this water quality
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application. While groundwater contamination is a health and safety issue, the Hon, Susan
Ingram fails to state how she will be personally affected. OPIC finds that the Hon. Susan Ingram
is not an affected person because she raises issues that are common to the general public,
Richard Lamb

Mr. Lamb is concerned (1) that effluent could affect the Edwards Aquifer; (2) that the
effluent could cause flooding; (3) that the operation of the Facility will cause increased noise in
the community; (4) that the operation of the Facility will cause increased truck traffic; and (5)
that the Facility will negatively impact property values. Mr, Lamb resides over a mile from the
Facility and the discharge outfall. See Executive Director’s Map, Exhibit 1.

The issues relating to flooding, truck traffic, and property values are beyond the TCEQ’s
jurisdiction to review this water quality application. While groundwater contamination is a
health and safety issue, Mr. Lamb fails to state how he will be personally affected. Without
further facts, OPIC cannot find that noise from the Facility over a mile from Mr. Lamb’s home
will affect Mt. Lamb in a unique way. Because Mr. Lamb raises issues that are common {o the
general public, OPIC finds that Mr. Lamb is not an affected person.

Marjorie Marks

Mrs. Marks is concerned that the Facilify will affect Dry Comal Creek and the Edwards
Aquifer. While Mrs, Marks’ current address is several miles from the proposed Facility, her
hearing request states that she is building a home in the Vintage Oaks subdivision, which is just
over a mile from the proposed Facility, See Executive Director’s Map, Exhibit 1. While
groundwater contamination is a health and safety issue, Mrs. Marks fails to state how she will be
personally affected. Because Mrs. Marks raises issues that are common to the general public,

OPIC finds that Mrs. Marks is not an affected person.
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Sandy .. Nott

Sandy Nott is concerned (1) that the effluent will affect the Edwards Aquifer Recharge
Zone; (2) that allowing effluent to be discharged over the Edwards Aquifer Recharge Zone
violates TCEQ rules; (3) that the effluent will contribute to existing bacteria issues on Segment
1811A of the Dry Comal Creek ; (4) that the Applicant’s selected discharge route is an attempt to
circumvent TCEQ rules concerning discharges on the Edwards Aquifer Recharge Zone; and (5)
that effluent will contribute to flooding issues in the area. Sandy Nott resides over two miles
from the proposed Facility and over a mile from the discharge outfall. See Executive Director’s
Map, Exhibit 1.

The issue concerning flooding is beyond the TCEQ’s jurisdiction to review this water
quality application, Sandy Nott does not relate the issues concerning the Edwards Aquifer and
the Dry Comal Creek to a personal justiciable interest, Because Sandy Nott raises issues that are
common to the general public, OPIC finds that Sandy Nott is not an affected person.

Rick Pevion and Sandy Pevton

Mr, and Mrs. Peyton submitted separate but substantially similar hearing requests. The
Peytons are concerned (1) that the discharge will affect the Edwards Aquifer; (2) that the
discharge will contribute to existing flooding issues; (3) that the Facility will increase noise
levels; (4) that the Facility will cause increased truck traffic; and (5) that the Facility will
negatively impact property values. The Peytons reside over a mile from the Facility and
approximately two miles from the discharge outfall. See Executive Director’s Map, Exhibit I,

The issues relating to flooding, truck traffic, and property value are beyond the TCEQ’s
jurisdiction to review this water quality application. While the Peyfons are concerned about the

Edwards Aquifer, they fail to state how they will be personally affected. Given the Peytons’
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location relative to the Facility, without further facts, OPIC cannot find that noise will affect the
Peytons in a unique way. Because the Peytons raise issues that are common to the general
public, OPIC finds that Rick and Sandy Peyton are not affected persons.
Jessica Smith

Ms. Smith is concerned that her business will be affected by the proposed Facility. Ms.
Smith resides, approximately, a mile from the proposed Facility and two miles from the
discharge outfall. See Executive Director’s Map, Exhibit 1. Ms. Smith does not state how her
business will be uniquely affected. Because Ms. Smith raises issues that are common to the
general public, OPIC finds that Ms. Smith is not an affected person.

Brenda R. Sturtevant and John Wesley Sturtevant

Mr. and Mrs, Sturtevant filed separate but substantially similar hearing requests. The
Sturtevants are concerned (1) about the Edwards Aquifer Recharge Zone and water quality; (2)
about tourism in Comal County; and (3) the proximity of the proposed Facility to a future
wastewater treatment plant at the Vintage Osks subdivision. The Sturtevants reside
approximately a mile from the Facility and two miles from the discharge outfall. See Executive
Director’s Map, Exhibit 1,

The issues relating to tourism and further development are beyond the TCEQ’s
jurisdiction to review this water quality application. The Sturtevants fail to relate their concetns
about the Edwards Aquifer and water quality to a personal justiciable interest. Because the
Sturtevants raise issues that are common to the general public, OPIC finds that Brenda R. and

John Wesley Sturtevant are not affected persons,
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Connie Terao

Ms. Terao is concerned (1) that the Facility will negatively impact the environment; (2)
that effluent could contribute to existing flooding issues; and (3) that untreated sewage could
seep into the Edwards Aquifer Recharge Zone. Ms. Terao resides over a mile from the Facility
and the discharge outfall, See Executive Director’s Map, Exhibit 1.

The issue relating to flooding is beyond the TCEQ’s jurisdiction to review this water
quality application. Without further facts, OPIC finds that Ms. Terao fails to relate her
remaining concerns to a personal justiciable interest. Because Ms. Terao raises issues that are
common to the general public, OPIC finds that Ms, Terao is not an affected person.

Felicia S. Thomas

Ms. Thomas is concerned (1) that there are many errors with the permit application; (2)
that the effluent could contribute to existing flooding issues; (3) that the Facility should not be
located over the Edwards Aquifer Recharge Zone; (4} that a catastrophic failure could lead to
sewage flowing onto neighboring properties; (5) that truck traffic from the Facility will cause
road hazards; (6) that the Facility will cause noxious odors; and (7) that the Facility will
negatively affect property values, Ms, Thomas resides over a mile from the Facility and
discharge outfall, -See Hxecutive Director’s Map, Exhibit 1.~ - ' o - -

The issues relating to flooding, truck traffic, and property value are beyond the TCEQ’s
jurisdiction to review this water quality application. OPIC finds that Ms. Thomas fails to relate
her concerns regarding the Edwards Aquifer and catastrophic failures to a personal justiciable
interest. Without further facts, and given Ms. Thomas® location relative to the Facility, OPIC

cannot find how noxious odors will affect Ms, Thomas in a unique way. Because Ms, Thomas
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raises issues that are common to the general public, OPIC finds that Ms. Thomas is not an
affected person.

Carl Thompson

Mr, Thompson is concerned (1) that Dry Comal Creek is not a suitable discharge route;
(2) that flooding in the area has not been adequately considered; and (3) that the Facility should
be replaced by septic tanks. Mr. Thompson resides over a mile from the Facility and the
discharge route. See Executive Director’s Map, Exhibit 1.

The issue concerning flooding is beyond the TCEQ’s jurisdiction to review this water
quality application. In reviewing water quality applications, the TCEQ cannot compel applicants
to use specific discharge routes or technologies. Because Mr. Thompson fails to raise issues not
common to the general public, OPIC finds that Mr. Thompson is not an affected person,

James A. Whitmore

Mr. Whitmore is concerned (1) about the effects the Facility will have on the Edwards
Aquifer; (2) that the Applicant’s selected discharge route is an attempt to circumvent TCEQ rules
concerning the Edwards Aquifer; (3) that the effluent will contribute fo existing bacteria

concerns on the Dry Comal Creek; (4) that the effluent will contribute to existing flooding

issues; and (5) that the Facility threatens property rights. Mr, Whitmore resides over a mile from

the discharge outfall and over two miles from the Facility. See Executive Director’s Map,
Exhibit 1.

The issues relating to flooding and property rights are beyond the TCEQ’s jurisdiction to
review this water quality application. Without further facts, OPIC finds that Mr. Whitmore has

failed to relate his remaining concerns to a personal justiciable interest. Because Mr, Whitmore
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raises issues that are common to the general public, OPIC finds that Mr. Whitmore is not an
affected person.

Wageener Ranch Property Owners Association

The Waggener Ranch Property Owners Association (Waggener Ranch POA) is
concerned (1) about environmental impacts on the Edwards Aquifer caused by the Facility; (2)
about future road and infrastructure improvements; and (3) about the source of the water used to
service the new subdivision, The Waggener Ranch POA states that it is in close proximity to the
proposed Facility.

The Waggener Ranch POA hearing request was submitted by James A. Whitmore. OPIC
found that Mr. Whitmore is not an affected person; the Waggener Ranch POA does not list any
other group members. Further, the Waggener Ranch POA does not list its purpose. Without
further facts, OPIC finds that the Waggener Ranch POA is not an affected person because the
association fails to list an affected member and its purpose.

B. Issues Raised in the Hearing Request

The hearing requesters raise the following issues:

1. Whether the draft permit includes water quality standards protective of human
health, agriculture, and livestock, specifically, cattle.

" 2. Whether the discharge will contaminate the Edwards Aquifer and wells that
draw from the Edwards Aquifer.

3. Whether the draft permit is protective against noxious odors,

4, Whether the draft permit is protective against noise.

5. Whether the draft permit is protective against nuisance vermin breeding in the
receiving waters.

6. Whether the draft permit accounts for catastrophic failures.

7. Whether the discharge will affect the use of property.

8 Whether the draft petmit accounts for Dry Comal Creck at segment
AU 1811 01, which is listed as an impaired and threatened water for bacteria.

9. Whether the discharge will cause eutrophication of the receiving waters.

10.  Whether the draft permit adheres to special rules for the Edwards Aquifer
Recharge Zone.
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11, Whether the draft permit violates TCEQ rules for Public Water Supply
Systems.

12.  Whether the permit application contains errors.

13, Whether the discharge route was properly characterized.

14.  Whether the discharged effluent will contribute to existing flooding issues.

15.  Whether the subdivision to be serviced by the Facility will cause population
overconcentration in the area.

16.  Whether the proposed Facility will cause increased truck traffic in the area,

17.  Whether there are planned road and infrastructure improvement in the area,

18.  Whether the proposed Facility will affect property values.

19.  Whether the new subdivision to be serviced by the Facility will also draw
water from the Edwards Aquifer.

20.  Whether the TCEQ is considering water availability in reviewing this permit
application,

21, Whether the new subdivision is necessary.

22, Whether the Facility will affect tourism in Comal County.

C. Issues Raised in the Comment Period

Issues must be raised during the comment period and must have not been withdrawn. 30
TAC §§ 55.201(c) & (d)(4), 55.211(c)(2)(A). All the issues raised by the requesters were raised
during the comment period and not withdrawn.
D. Disputed Issues

There is no agreement between the requesters and the ED on the issues raised in the
hearing requests.

| D Issues of Fact

If the Commission considers an issue to be one of fact, rather than one of law or policy, it
is appropriate for referral to hearing if it meets all other applicable requirements, 30 TAC
§ 55.211(c)2)(A). Tssues No, 1-14, 16-17, and 19-20 are issues of fact.

F. Relevant and Material Issues

Issues No. 1-6, 8—10 relating to health, water wells, and environmental degradation are

relevant and material to the Commission’s decision under the requirements of 30 TAC §

55.211(cX2). TCEQ rules provide that “[i]t is the policy of this state....to maintain the quality of
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water in the state consistent with public health...” 30 TAC § 307.1, The rules prescribe specific
distances between wastewater treatment facilities and private and public wells, 30 TAC §
309.13(c). Further, TCEQ rules provide that a wastewater treatment facility “abate and conirol a
nuisance of odor prior to construction.” 30 TAC § 309.13(e). Chapter 309 of Title 30 of the
Texas Administrative Code provides for numerous additional effluent limitations and standards.

Issues No. 7, 1113 concerning the characterization of the discharge route and consistent
application of TCEQ rules are relevant and material to the Commission’s decision on this
application because the TCEQ is charged with applying the State’s water quality management
program. 30 TAC § 309.1(e).

Issues No. 14-22 are not relevant and material because they are beyond the
Commission’s jurisdiction to review this water quality application,
G. Issue Recommended for Referral

OPIC recommends referring Issues No, 1-13 in § III. B to SOAH for a contested case
hearing,.
. Maximum Expected Duration of Hearing

Commission Rule 30 TAC § 80.6(b)(5) requires that any Commission order referring a
case to SOAH specify the maximum expected duration of the hearing: To assist the Commission
in stating a date by which the judge is expected to issue a proposal for decision, and as required
by 30 TAC § 55.209(e)(7), OPIC estimates that the maximum expected duration of a hearing on
this application would be nine months from the first date of the preliminary hearing until the

proposal for decision is issued.
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IV. CONCLUSION

For the reasons set forth above, we recommend granting the hearing requests of: Hector
X. Amaya, Bonnie Houser, Franklin Houser, Sabrina Houser-Amaya, Patricia L. Brand, Troy C.
Brand, Nelda S. Davis, Ronald R. Davis, Susan R. Dooley Logue, Susan L. Dunlap, Carole
Farmer, Daniel Laroe, Kenneth C. Laubach, Victoria Beth Laubach, Elizabeth L, Martin, Taylor
Martin, Ted M. Martin, Ellen McClellan, Randall Pappas, Phyllis Yvonne Ritter, Aurora Dozier
White, and Randal Dean White. We also recommend denying the hearing requests of: Teressa
Barnhill, Jerry Barucky, John Hudson Blodgett, Edmund O, Hubler, Sharon Elaine Hubler, Hon.
Susan Ingram, Richard Lamb, Marjorie Marks, Sandy L. Nott, Ricky Peyton, Sandy Peyton,
Jessica Smith, Brenda R. Sturtevant, John Wesley Sturtevant, Connie Terao, Felicia S. Thomas,

Carl Thompson, James A, Whitmore, and the Waggener Ranch Property Owners Association,

Respectfully submitted,

Vic McWherter
ic Interest Counsel

I[sabel G, Segatra Trevi
Staff Attorney

Public Interest Counsel
State Bar No, 24075857

P.O. Box 13087, MC 103

Austin, Texas 78711-3087
isabelsegarra.trevino@tceq.lexas.gov
(512) 239-4014 Phone

{(512) 239-6377 Fax

The Office of Public Interest Counsel’s Response to Requests for Hearing Page 25 of 26



CERTIFICATE OF SERVICE

I hereby certify that on December 28, 2015 the original and seven true and correct copies
of the Office of Public Interest Counsel’s Response to Request for Hearing was filed with the
Chief Clerk of the TCEQ and a copy was served to all persons listed on the attached mailing list
via hand delivery, facsimile transmission, Inter-Agency Malil, electronic mail, or by deposit in
the U.S. Mail.

. Segarra Trevipo
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MAILING LIST
RANDOLPH TODD COMPANY, LLC
TCEQ DOCKET NO. 2015-1624-MWD

FOR THE APPLICANT:

William Randy Rollo, Manager
Randolph Todd Company, LLC

4807 Spicewood Springs Rd., Ste. 104
Austin, Texas 78759-8444

Andrew N, Barrett

Andy Barrett & Associates, PLLC
3300 Bee Cave Rd.,, Ste. 650, No. 189
Austin, Texas 78746

Bonnie Billquist

South Texas Wastewater Treatment
P.O. Box 1284 _

Boerne, Texas 78006-1284

Kelly Leach
215 West Bandera Road, Suite C114-47
Boerne, Texas 78006-2820

FOR THE EXECUTIVE DIRECTOR
Ashley McDonald, Staff Attorney

TCEQ Environmental Law Division
MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-0600 Fax: 512/239-0606

Brian Christian, Director

- TCEQ Environmental Assistance -
Division, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4000 Fax: 512/239-5678

FOR ALTERNATIVE DISPUTE
RESOLUTION

Kyle Lucas :

TCEQ Alternative Dispute Resolution,
MC-222

P.0. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-4010 Fax: 512/239-4015

FOR THE CHIEF CLERK:
Bridget Bohac

TCEQ Office Of Chief Clerk, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300 Fax: 512/239-3311

REQUESTERS:

Hector X. Amaya

Bonnie Houser

Franklin Houser

Sabrina A, Houser-Amaya

Dry Comal Creek Vineyards

1741 Herbelin Rd.

New Braunfels, Texas 78132-1838

Teressa Barnhill
143 Dry Bear Creek
New Braunfels, Texas 78132-1665

Dr. Jerry Barucky
20806 Woodland Cv.
Garden Ridge, Texas 78266-2775

John Hudson Blodgett

Detex Corporation

2345 Appellation

New Braunfels, Texas 78132-2775

_Patricia L. & Troy C. Brand .~ _ _

1980 S. Cranes Mill Rd.
New Braunfels, Texas 78132-1630

Ronald R, Davis

Nelda Davis

1789 S Cranes Mill Rd.

New Braunfels, Texas 78132-1615

Susan R. Dooley Logue
10120 W, State Highway 46
New Braunfels, Texas 78132-1626

Susan L. Dunlap

Southwest English Setter Rescue
462 San Marcos Trl.

New Braunfels, Texas 78132-1653



Carole Farmer
1600 S. Cranes Mill Rd.,
New Braunfels, Texas 78132-1651

Edmund O. Hubler, Retired
Sharon Elaine Hubler

692 Rock Castle

Canyon Lake, Texas 78133-4844

The Honorable Susan Ingram
29751 Twin Creeks Dr.
Bulverde, Texas 78163-2407

Richard Lamb
1504 Vino Cir.
New Braunfels, Texas 78132~2771

Daniel Laroe
922 Homestead Ridge
New Braunfels, Texas 78132-1644

Kenneth C. Laubach

Victoria Beth Laubach

633 Herbelin Rd.

New Braunfels, Texas 78132-1837

Marjorie Marks
1355 Ranch Pkwy., Apt. 112
New Braunfels, Texas 78130-3988

Elizabeth L. Martin
Taylor Martin

Ted Martin

900 Heritage Oaks

New Braunfels, Texas 78132-1667

Ellen McClellan
2982 S, Cranes Mill Rd.
New Braunfels, Texas 78132-1604

Sandy L. Nott
143 Dry Bear Creek
New Braunfels, Texas 78132-1665

Randall Pappas
1100 Homestead Ridge
New Braunfels, Texas 78132-1605

Rick Peyton

Sandy Peyton

1015 Provence Place

New Braunfels, Texas 78132-2769

Phyllis Yvonne Ritter
2360 S. Cranes Mill Rd.
New Braunfels, Texas 78132-1618

Jessica Smith
The Springs Events |
PO Box 936

Dripping Springs, Texas 78620-0936

Brenda R. Sturtevant

John Westley Sturtevant
1170 Sapling Spring i
New Braunfels, Texas 78132-2676

Connie Terao
2241 Appellation
New Braunfels, Texas 78132-2774

Felicia S. Thomas
1128 Provence Pl.
New Braunfels, Texas 78132-2770

Carl Thompson
1026 Stradina
New Braunfels, Texas 78132-2778

Aurora Dozier White ;
Randal Dean White

- 2230 Pinot Blanc

New Braunfels, Texas 78132- 4800

James A, Whitmore

USAF Retired

257 Dry Bear Creek

New Braunfels, Texas 78132-1633

James A Whitmore

President, Waggener Ranch Property
Owners Association

4802 S, Cranes Mill Rd.

New Braunfels, Texas 78132-1647



