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TCEQ Docket No. 2015-1763-MWD 

 
APPLICATION BY 

MSEC ENTERPRISES, INC. 
FOR TPDES PERMIT NO.  

WQ0015341001 

§ 
§ 
§ 
§ 
§

BEFORE THE 
 

TEXAS COMMISSION ON 
 

ENVIRONMENTAL QUALITY 

 

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 
 

 
I.  Introduction 

The Executive Director (ED) of the Texas Commission on Environmental Quality (TCEQ 

or Commission) files this Response to Hearing Requests (Response) on the application by MSEC 

Enterprises, Inc. (MSEC) for a new Texas Pollutant Discharge Elimination System (TPDES) 

Permit Number WQ0015341001.  J. Duncan Cartwright and Joe Cartwright, Paul Coombs, and 

Martha Mayer submitted contested case hearing (CCH) requests. 

Attached for Commission consideration are the following: 

Attachment A – GIS Map 

Attachment B – Downstream Landowner’s Map and Mailing List 

Attachment C – Technical Summary 

Attachment D – Proposed Permit 

Attachment E – Executive Director’s Response to Public Comment 

Copies were provided to all parties. 

 

II. Description of the Facility 

 MSEC applied for a new permit to authorize the discharge of treated domestic wastewater 

at a daily average flow not to exceed 0.020 million gallons per day (MGD) in the Interim I phase, 

a daily average flow not to exceed 0.065 MGD in the Interim II phase, and a daily average flow 
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not to exceed 0.130 MGD in the Final phase. 

 The facility will be located approximately 1,700 feet south of the intersection of Mail 

Route Road and Farm-to-Market Road 2854, on the south side of Farm-to-Market Road 2854, in 

Montgomery County, Texas 77316.  

 The treated effluent will be discharged to Mound Creek; thence to Lake Creek in Segment 

No. 1015 of the San Jacinto River Basin.  The unclassified receiving water uses are minimal 

aquatic life use for Mound Creek (upstream of the section described in Appendix D of the Texas 

Surface Water Quality Standards (TSWQS)) and high aquatic life use for Mound Creek (section 

described in Appendix D of the TSWQS).  The designated uses for Segment No. 1015 are high 

aquatic life use, public water supply, and primary contact recreation. 

 

III. Procedural Background 

 The TCEQ received MSEC’s application for a new TPDES permit on February 3, 2015, 

and declared it administratively complete on March 12, 2015.  The Notice of Receipt and Intent 

to Obtain a Water Quality Permit (NORI) was published in English on April 4, 2015, in the 

Conroe Courier.  The NORI was published in Spanish on April 3, 2015, in the El Observador 

News.  The ED completed the technical review of the application and prepared an initial TPDES 

draft permit.  The Notice of Application and Preliminary Decision (NAPD) was published in 

English on July 23, 2015, in the Conroe Courier. The NAPD was published in Spanish on July 

24, 2015, in the El Observador News.  The public comment period ended on August 24, 2015.  

This application was administratively complete on or after September 1, 1999; therefore, this 

application is subject to the procedural requirements adopted pursuant to House Bill 801, 76th 

Legislature, 1999. 

 

IV. Evaluation of Hearing Requests 

 House Bill 801 established statutory procedures for public participation in certain 

environmental permitting proceedings.  For those applications declared administratively 
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complete on or after September 1, 1999, HB 801 established new procedures for providing 

public notice and public comment, and for the Commission’s consideration of hearing requests.  

This application was declared administratively complete on March 12, 2015, and therefore, is 

subject to the HB 801 requirements.  The Commission implemented HB 801 by adopting 

procedural rules in Title 30 of the Texas Administrative Code (30 TAC) chapters 30, 59, and 55.  

The regulations governing requests for CCH are found at 30 TAC, Chapter 55. 

 

A. Response to Requests 

 The Executive Director, the Public Interest Counsel, and the Applicant may each 

submit written responses to a hearing request. 30 TAC § 55.209(d). 

Responses to hearing requests must specifically address:  

1. whether the requestor is an affected person; 

2. whether issues raised in the hearing request are disputed; 

3. whether the dispute involves questions of fact or of law; 

4. whether the issues were raised during the public comment period; 

5. whether the hearing request is based on issues raised solely in a public comment 

withdrawn by the commenter in writing by filing a withdrawal letter with the chief 

clerk prior to the filing of the Executive Director’s Response to Comment; 

6. whether the issues are relevant and material to the decision on the application; and 

7. a maximum expected duration for the contested case hearing. 

30 TAC § 55.209(e). 

 

B. Hearing Request Requirements 

 In order for the Commission to consider a hearing request, the Commission must first 

determine whether the request meets certain requirements. 
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 A request for a contested case hearing by an affected person must 

be in writing, must be filed with the chief clerk within the time 

provided . . . and may not be based on an issue that was raised solely 

in a public comment withdrawn by the commenter in writing by 

filing a withdrawal letter with the chief clerk prior to the filing of 

the Executive Director’s Response to Comment. 

30 TAC §55.201(c).  

A hearing request must substantially comply with the following: 

 (1) give the name, address, daytime telephone number, and where possible, fax number 

of the person who files the request.  If the request is made by a group or association, the 

request must identify one person by name, address, daytime telephone number, and where 

possible, fax number, who shall be responsible for receiving all official communications 

and documents for the group; 

 (2) identify the person’s justiciable interest affected by the application, including a 

brief, but specific, written statement explaining in plain language the requestor’s location 

and distance relative to the proposed facility or activity that is the subject of the application 

and how and why the requestor believes he or she will be adversely affected by the 

proposed facility or activity in a manner not common to members of the general public; 

 (3) request a contested case hearing; 

 (4) list all relevant and material disputed issues of fact that were raised during the 

public comment period and that are the basis of the hearing request.  To facilitate the 

commission’s determination of the number and scope of issues to be referred to hearing, 

the requestor should, to the extent possible, specify any of the executive director’s 

responses to comments that the requestor disputes and the factual basis of the dispute and 

list any disputed issues of law or policy; and 

 (5) provide any other information specified in the public notice of application.  

30 TAC §55.201(d). 
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C. Requirement that Requestor be an Affected Person 

 

In order to grant a contested case hearing, the commission must determine that a requestor 

is an affected person. 

(a) For any application, an affected person is one who has a personal justiciable interest 

related to a legal right, duty, privilege, power, or economic interest affected by the 

application.  An interest common to members of the general public does not qualify 

as a personal justiciable interest. 

(b) Governmental entities, including local governments and public agencies with 

authority under state law over issues raised by the application may be considered 

affected persons. 

(c) In determining whether a person is an affected person, all factors shall be 

considered, including, but not limited to, the following: 

(1) whether the interest claimed is one protected by the law under which the 

application will be considered; 

(2) distance restrictions or other limitations imposed by law on the affected 

interest; 

(3) whether a reasonable relationship exists between the interest claimed and 

the activity regulated; 

(4) likely impact of the regulated activity on the health and safety of the person, 

and on the use of property of the person; 

(5) likely impact of the regulated activity on use of the impacted natural 

resource by the person; and 

(6) for governmental entities, their statutory authority over or interest in the 

issues relevant to the application. 

30 TAC §55.203. 
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D. Referral to the State Office of Administrative Hearings 

“When the commission grants a request for a contested case hearing, the commission shall 

issue an order specifying the number and scope of the issues to be referred to SOAH for a hearing.”  

30 TAC § 50.115(b).  “The commission may not refer an issue to SOAH for a contested case 

hearing unless the commission determines that the issue:  (1) involves a disputed question of fact; 

(2) was raised during the public comment period; and (3) is relevant and material to the decision 

on the application.”  30 TAC §50.115(c).  

 

V.  Analysis of the Hearing Request 

A.  Whether the Requesters Are Affected Persons  

 

1. J. Duncan Cartwright and Joe Cartwright 

J. Duncan Cartwright and Joe Cartwright are not affected persons due to the distance of their 

property from the proposed activity.  In their hearing request, the Cartwrights noted concerns 

related to the proposed wastewater treatment facility and discharge activity’s impact to a natural 

spring on their property that provides water to the Cartwrights’ livestock. The Cartwrights also 

stated that there are other facilities within 3 miles from the proposed facility location that should 

be considered for the disposal of sewer water.  However, the Cartwrights’ property is 

significantly more than one mile downstream of the discharge route, making it unlikely that they 

will be impacted by the proposed activity in a way that is not common to members of the general 

public. Using the address provided by the Cartwrights, the Executive Director has located the 

Cartwrights’ property, which is identified in Attachment A.  The Cartwrights’ property is not 

identified on the Applicant’s Downstream Landowner’s Map and mailing list, both provided as 

Attachment B, because their property is located more than one mile (approximately 2.5 miles) 

from the Outfall. 

The Cartwrights’ hearing requests substantially complied with the requirements of 30 TAC 

§§ 55.201(c) and (d). 



MSEC Enterprises, Inc.  Page 7 
TPDES Permit No. WQ0015341001 
Executive Director’s Response to Hearing Requests 
 

The Executive Director recommends that the Commission find that J. Duncan Cartwright and 

Joe Cartwright are not affected persons under 30 TAC § 55.203. 

 

2. Paul Coombs 

Mr. Coombs hearing request failed to identify any relevant or material disputed issues of fact, 

or describe how he would be impacted by the facility in a manner not common to the general 

public. Mr. Coombs is on the Downstream Landowners Map and Mailing List.  Notwithstanding 

that Mr. Coombs provided an address to a different property in his hearing request, according to 

Downstream Landowners Map, Mr. Coombs owns property that is within one mile of the point 

of discharge.  However, Paul Coombs did not provide enough information in his hearing request 

to show how he is personally affected by the application because he did not provide information 

on how the application would adversely affect him or his property.  Therefore, Mr. Coombs 

should not be considered an affected person.   

The Executive Director recommends that the Commission find that Paul Coombs is not an 

affected person under 30 TAC § 55.203 and that his hearing request did not substantially comply 

with the requirements of 30 TAC § 55.201(c) and (d). 

 

3. Martha Mayer 

Martha Mayer should not be considered an affected person.  In her hearing request, Ms. Mayer 

noted that her property is located approximately 1.5 miles from the proposed discharge route.  In 

her hearing request, Ms. Mayer states that she believes the existing uses of the receiving waters, 

flow characteristics, downstream characteristics, and normal dry weather characteristics are 

misrepresented in the application.  Ms. Mayer also expresses concern that the discharge of 

effluent of the proposed permit into Mound Creek and through her property would impair her 

existing uses of Mound Creek and would be toxic to terrestrial life.  

Using the address provided by Ms. Mayer, the Executive Director has located her 

property, which is identified in Attachment A.  Ms. Mayer’s property is not identified on the 
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Applicant’s Downstream Landowner’s Map and Mailing List since her property is farther than 

one mile downstream of the proposed Outfall.  Ms. Mayer’s property is significantly more than 

one mile downstream of the discharge route.  Due to the small effluent volume (a maximum of 

130,000 gallons per day in the Final Phase) of the proposed permit and the distance from the 

facility/outfall to Ms. Mayer’s property (approximately 1.5 miles), it less likely she will be 

impacted by the proposed activity in a way that is not common to members of the general public.  

Martha Mayer’s hearing request substantially complied with the requirements of 30 TAC §§ 

55.201(c) and (d). 

The Executive Director recommends that the Commission find that Martha Mayer is not 

an affected person under 30 TAC § 55.203. 

 

B.  Analysis of the Issues 

The Executive Director has analyzed the issues raised in accordance with the regulatory 

criteria.  The issues discussed were raised during the public comment period and addressed in the 

Executive Director’s Response to Public Comment (RTC).  None of the issues were withdrawn.  

All identified issues in this response are considered disputed. 

 

1. Whether the treated effluent will negatively impair the existing uses of Mound 

Creek and be toxic to terrestrial life and livestock. 

This issue was raised and addressed in Comment 2 of the Executive Director’s RTC.  This 

issue involves a disputed question of fact and is relevant and material to the Commission’s 

decision on the application.  As part of the permit application process, TCEQ must determine 

the uses of the receiving water and set effluent limits that are protective of those uses.  

Additionally, water in the state must be maintained to preclude adverse toxic effects on 

aquatic life, terrestrial life, livestock, and domestic animals resulting from contact, 

consumption of aquatic organisms, or consumption of water. 
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The Executive Director concludes that this issue is relevant and material and 

recommends that the Commission refer this issue to SOAH if the Commission grants the 

hearing request of J. Duncan Cartwright and Joe Cartwright and/or Martha Mayer. 

 

2. Whether the existing uses of the receiving waters, flow characteristics, downstream 

characteristics, and normal dry weather characteristics are misrepresented in the 

application. 

This issue was raised and addressed in Comment 1 of the Executive Director’s RTC.  This 

issue involves a disputed question of fact and is relevant and material to the Commission’s 

decision on the application.  If it can be shown that errors in the application, if any, would 

require the Commission to reconsider its decision on the application and draft permit, this 

information would be relevant and material to a decision on the application.  

The Executive Director concludes that this issue is relevant and material and 

recommends that the Commission refer this issue to SOAH if the Commission grants the 

hearing request of Martha Mayer. 

 

3. Whether there are other facilities within 3 miles from the proposed facility 

location that should be considered as an alternative to the proposed facility. 

This issue was raised and addressed in Comment 3 of the Executive Director’s 

RTC.  The TCEQ typically evaluates regionalization inquiries when an Applicant files 

an application for a new permit or an application for a major amendment to an existing 

permit to increase flow.  In these instances, if there is a wastewater treatment plant or 

collection system within three miles of the plant, the Applicant is required to provide 

information to the ED as to whether such facility has sufficient existing capacity to 

accept the additional volume of wastewater proposed in the application.  If such a 

facility exists and the owner is willing to accept the proposed waste, the Applicant must 

provide an analysis of the expenditures required to connect to the existing wastewater 
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treatment facility.  Additionally, the Applicant is required to provide copies of all 

correspondence with the owners of the existing facilities within three miles of the 

proposed facility regarding connection to their system.  

This is a mixed question of fact and law. However, if it can be shown that the draft permit 

does not comply with the Commission’s regionalization policy, this information would be 

relevant and material to a decision on the application. 

The Executive Director recommends that the Commission refer this issue to SOAH if the 

Commission grants the hearing request of J. Duncan Cartwright and Joe Cartwright.  

 

VI.  Duration of the Contested Case Hearing 

 Should the Commission decide to refer this case to SOAH, the Executive Director 

recommends a six-month duration for a contested case hearing from the date of the preliminary 

hearing to the presentation of a proposal for decision. 

 

VII. Executive Director’s Recommendation  

 The Executive Director recommends the following actions by the Commission: 

1. Deny the hearing requests of J. Duncan Cartwright and Joe Cartwright, Paul Coombs, and 

Martha Mayer. 

2. If referred to SOAH, first refer the matter to Alternative Dispute Resolution for a 

reasonable period. 

3. If Joe Cartwright and J. Duncan Cartwright’s hearing request is granted, refer the following 

issues to SOAH for a contested case hearing: 

a. Whether discharge of the effluent will impair the existing uses of Mound Creek and 

be toxic to terrestrial life and livestock.  

b. Whether there are other facilities within 3 miles from the proposed facility location 

that should be considered as an alternative to the proposed facility. 
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4. If Martha Mayer’s hearing request is granted, refer the following issues to SOAH for a 

contested case hearing: 

a. Whether discharge of the effluent will impair the existing uses of Mound Creek and 

be toxic to terrestrial life and livestock. 

b. Whether the existing uses of the receiving waters, flow characteristics, downstream 

characteristics, and normal dry weather characteristics of Mound Creek are 

misrepresented in the application. 

 
 
Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
 
___________________________ 
Hollis Henley, Staff Attorney 
Environmental Law Division 
State Bar No. 24066672 
P.O. Box 13087, MC 173 
Austin, Texas  78711-3087 
Phone: (512) 239-2253 
Fax: (512) 239-0606 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE  
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 
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CERTIFICATE OF SERVICE 
 
I certify that on January 11, 2016, the Executive Director’s Response to Hearing Requests for 
Permit No. WQ0015341001 was filed with the Texas Commission on Environmental Quality’s 
Office of the Chief Clerk. 
 

 
________________________ 
Hollis Henley, Staff Attorney 
Environmental Law Division 
State Bar No. 24066672 

 



  

MAILING LIST  
MSEC ENTERPRISES, INC.  
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FOR THE APPLICANT: 
 
Jonathan Blakely, Operations Supervisor 
MSEC Enterprises, Inc. 
P.O. Box 1266 
Montgomery, Texas 77356 
 
J. Dale Browne, P.E. 
McClure & Browne 
Engineering/Surveying, Inc. 
1008 Woodcreek Drive, Suite 103 
College Station, Texas 77845 
 
FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 
 
Hollis Henley, Staff Attorney Texas 
Commission on Environmental 
Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 
 
J. Alfonso Martinez, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Quality Division MC-148 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4668  
Fax: (512) 239-4430 
 
 
 
 
 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 
 
FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 
 
Vic McWherter, Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 
 
 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
via electronic mail:  
Kyle Lucas  
Texas Commission on Environmental 
Quality  
Alternative Dispute Resolution, MC-222  
P.O. Box 13087  
Austin, Texas 78711-3087  
Tel: (512) 239-4010  
Fax: (512) 239-4015



 

 
FOR ALTERNATIVE DISPUTE 
RESOLUTION 
via electronic mail: 
 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 
 
FOR THE CHIEF CLERK: 
 
Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 
 
REQUESTERS:  
 
J. Duncan Cartwright & Joe Cartwright  
4884 Cartwright Road  
Montgomery, Texas 77316-4026  
 
Mr. Paul D. Coombs  
130 April Breeze Street  
Montgomery, Texas 77356-5882  
 
Martha Mayer  
18507 Rabon Chapel Road  
Montgomery, Texas 77316-4021  
 
INTERESTED PERSONS:  
 
Mark Fischer  
18838 Rabon Chapel Road  
Montgomery, Texas 77316-4126  
 
Beau Rees  
P.O. Box 1475  
Montgomery, Texas 77356-1475 
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Texas Commission on Environmental Quality
GIS Team  (Mail Code 197)
P.O. Box 13087
Austin, Texas  78711-3087

Source:  The location of the facility was provided
by the TCEQ Office of Legal Services (OLS). 
OLS obtained the site location information from the 
applicant and the requestor information from the 
requestor. The background imagery of this map is 
from the current Environmental Systems Research
Institute (ESRI) map service, as of the date of this map. 

This map was generated by the Information Resources
Division of the Texas Commission on Environmental 
Quality. This product is for informational purposes and
may not have been prepared for or be suitable for legal,
engineering, or surveying purposes. It does not repre-
sent an on-the-ground survey and represents only the
approximate relative location of property boundaries. 
For more information concerning this map, contact the 
Information Resource Division at (512) 239-0800.

Map Requested by TCEQ Office of Legal Services
for Commissioners' Agenda

The facility is located in Montgomery County.  The circle (green) in 
 the left inset map represents the approximate location of the facility. 
 The inset map on the right represents the location of Montgomery
 County (red) in the state of Texas.
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