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APPLICATION OF THE CITY OF 
DALLAS TO AMEND CERTIFICATE 
OF ADJUDICATION NO. 08-2462 

§ 
§ 
§ 

BEFORE THE 
TEXAS COMMISSION ON 

ENVIRONMENTAL QUALITY 
 

 
EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 

 
 

The Executive Director (ED) of the Texas Commission on Environmental Quality 
(TCEQ or Commission) files this response to hearing requests for the above-styled 
application.  Five hearing requests were received and not withdrawn.  The ED 
recommends that four hearing requests, from the Trinity River Authority (TRA), the 
City of Houston (Houston), North Texas Municipal Water District (NTMWD), and 
Texas Parks and Wildlife Department (TPWD), be granted. 

 

I. APPLICATION 

 

The City of Dallas (Dallas) owns Certificate of Adjudication No. 08-2462 which 
authorizes the Dallas to maintain and existing dam and reservoir, Lake Ray 
Hubbard on the East Fork of the Trinity River, Trinity River Basin, in Dallas, 
Kaufman, Rockwell and Collins County.  Dallas may divert and use not to exceed 
89,807 acre feet of water per year at a maximum combined diversion rate of 619 
cubic feet per second (cfs) from the perimeter of Lake Ray Hubbard and other 
points for municipal, industrial, agricultural, mining, domestic, recreation, instream, 
livestock, and hydroelectric power generation. 
 
The City of Dallas has filed an application to amend Certificate of Adjudication No. 
08-2462 to increase the diversion amount by 119,600 acre feet, from 89,700 acre 
feet to 209,300 acre feet from the perimeter of Lake Ray Hubbard, three reservoirs 
on Canyon Creek, tributary of Spring Creek, tributary of Rowlett Creek and two 
points on Rowlett Creek Tributary of East Fork Trinity River, tributary of the Trinity 
River, Trinity River Basin.  Dallas also wants to increase the authorized maximum 
combined diversion rate from Lake Ray Hubbard by 836 cfs, from 619 to 1,455 cfs.  
Of the additional diversion, the 119,600 acre feet includes 49,600 acre feet of firm 
water and 70,000 of water per year that is available on less than a firm basis. 
 
Dallas in its application presented modifications to the Water Availability Models.  In 
those models the naturalized flow of the river has been modified to reflect the 
amount of runoff that would be available with today’s development.  Dallas 
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requested that those models be used for the water availability analysis.  The ED did 
not use Dallas’ proposed model. 
 

II. BACKGROUND 

 
Dallas’ application was filed on July 11, 2007.  It was declared admin complete on 
June 6, 2008.  Notice issued on October 3, 2008.  In his water availability analysis, 
the ED did not rely on Dallas’ WAMs modifying naturalized flow.  The ED 
recommends granting Dallas’ request for less than firm water.  The ED includes 
special conditions, including an accounting plan, in the draft permit to protect other 
water rights.  The SB 3 environmental flow standards for the Trinity River Basin 
also apply to this application. 
 
Eight timely hearing requests were filed.  These are: 
 
Trinity River Authority (TRA) 
Texas Parks and Wildlife Department (TPWD) 
North Texas Municipal Water District (NTMWD) 
City of Houston (Houston) 
National Wildlife Federation (NWF) 
Environmental Defense Fund (EDF) 
Texas Chapter of the Coastal Conservation Association 
Texas Westmoreland Coal Company 
 
The Coastal Conservation Association, Texas Westmoreland Coal Company, and the 
Environmental Defense Fund have withdrawn their hearing requests, leaving five 
hearing requests. 

 

III. LEGAL AUTHORITY FOR AFFECTED PERSON STATUS 

 
Pursuant to 30 Tex. Admin. Code § 55.251(a), the following may request a 
contested case hearing on water rights applications: the Commission, the Executive 
Director, the applicant, and affected persons when authorized by law.  Affected 
persons are authorized to submit hearing requests for water rights applications 
under Tex. Water Code § 11.132(a).  The Commission, on the request of any 
affected person, shall hold a hearing on a water rights application.  The procedures 
for determining whether a hearing requestor is an affected person and whether the 
hearing request is valid are set forth in 30 Tex. Admin. Code §§ 55.250-55.256, 
which apply to water rights applications such as this one that were declared 
administratively complete after September 1, 1999. 

An affected person is “one who has a personal justiciable interest related to a legal 
right, duty, privilege, power, or economic interest affected by the application.”  30 
Tex. Admin. Code § 55.256(a).  An interest “common to members of the general 
public” does not qualify as a personal justiciable interest.  Id. 
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Governmental entities with authority under state law over issues contemplated by 
the application may be considered affected persons.  30 Tex. Admin. Code 
§ 55.256(b). 

To determine whether a hearing requestor is an affected person, all relevant factors 
must be considered.  30 Tex. § 55.256(c).  These factors include, but are not 
limited to: 

 
(1) Whether the interest claimed is one protected by the law under which the 

application will be considered; 
 

(2) Distance restrictions or other limitations imposed by law on the affected 
interest; 

 
(3) Whether a reasonable relationship exists between the interest claimed 

and the activity regulated; 
 

(4) Likely impact of the regulated activity on the health, safety, and use of 
property of the person; 

 
(5) Likely impact of the regulated activity on use of the impacted natural 

resource by the person; and 
 

(6) For governmental entities, their statutory authority over or interest in the 
issues relevant to the application. 

 
A hearing request by a group or association must meet the requirements set forth 
in 30 Tex. Admin. Code § 55.252(a).  There are three requirements.  First, at least 
one member of the group or association would have standing to request a hearing 
on his or her own.  Second, the interests that the group or association seeks to 
protect must be germane to its purpose.  Third, neither the claim asserted nor the 
relief requested by the group or association requires participation of the individual 
member(s) in the case. 

A hearing request must substantially comply with the four requirements set forth in 
30 Tex. Admin. Code § 55.251(c): 

 
(1) Give the name, address, and daytime telephone number of the person 

filing the request.  If made by a group or association, the request must 
identify one person by who shall be responsible for receiving all official 
communications for the group, with the person’s name, address, daytime 
telephone number and facsimile number if possible. 

 
(2) Identify the person’s personal justiciable interest affected by the 

application, including a written statement explaining the requestor’s 
location and distance relative to the application activity and how/ why the 
requestor believes he or she will be affected by the activity in a manner 
not common to members of the general public. 
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(3) Request a contested case hearing. 

 
(4) Provide any other information specified in the public notice of the 

application. 
 
The request for a contested case hearing must be filed with the Commission’s Chief 
Clerk during the public comment period.  30 Tex. Admin. Code § 55.251(d). 

The Commission must grant a request for a contested case hearing made by an 
affected person if the request complies with the requirements of 30 Tex. Admin. 
Code § 55.251; is timely filed with the Chief Clerk; and is pursuant to a right to 
hearing authorized by law.  30 Tex. Admin Code § 55.255(b)(2). 

 

IV. DISCUSSION 

 

All five of the remaining hearing requests meet the administrative requirements of 
TCEQ’s rules. 

 

TRA 

 
TRA is a water right holder on the Trinity River.  Its water rights include part of 
Certificate of Adjudication No. 08-4248.  That Certificate and its many amendments 
authorizes the impoundment of 30% of the total impoundment of Lake Livingston 
(1,750,000 acre feet).  TRA may divert and use 351, 600 acre feet (AF) of water 
from Lake Livingston, and 51,600 acre feet from Lake Wallisville, for multiple uses. 
The Certificate has a priority date of 1959.  This diversion points are downstream of 
Dallas’ proposed new diversion points.  TRA is a major water supplier for the area. 
 
TRA does not state the distance of its diversions from Dallas’ diversion points.  It 
attaches copies of its multiple amendments to Certificate of Adjudication No. 08-
4248. 
 
From the attached map prepared by staff, it appears that TRA’s diversion points are 
about 100 and 200 miles downstream of Dallas’ proposed diversion points. 
 
TRA states that this hearing request is conditional, and that it believes it can work 
out its differences with the ED and Dallas. 
 
TRA’s Certificate of Adjudication could be impacted by Dallas’ new diversion points.  
It is therefore an affected person because the interest claimed is one protected by 
the law under which the application will be considered, there is a reasonable 
relationship between the interest claimed and the activity regulated, and there 
could be an impact of the regulated activity on the health, safety, and use of 
property of the person.   
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Recommendation: Grant the hearing request. 

 
Houston 

 
Houston owns Certificates of Adjudication Nos 08-4261 and 08-4277.  It says that it 
provides water to more than 3 million customers and in Harris County.  Its water 
rights are downstream of Dallas’ diversion points.  Houston does not state what is 
authorized in the water rights, or how far downstream its diversions are from 
Dallas’ proposed diversion points. 
From Staff’s map, it appears that Houston’s water rights are approximately 250 
miles downstream of Dallas’ diversion points. 
 
Houston states that this hearing request is conditional, and that it believes it can 
work out its differences with the ED and Dallas. 
 
Houston is downstream of Dallas’ proposed diversion points and could be affected 
because the interest claimed is one protected by the law under which the 
application will be considered, there is a reasonable relationship between the 
interest claimed and the activity regulated, and there could be an impact of the 
regulated activity on the health, safety, and use of property of the person.   
 

Recommendation: Grant the hearing request. 
 
NTMWD 

 
NMWD relies on Trinity River water for its municipal water supplies to meet the 
needs of its members and customers.  It owns Certificate of Adjudication No. 08-
2410, as amended.  Its water right includes special conditions which limit NTMWD’s 
diversion of water to times when Lake Ray Hubbard is spilling.  Thus, Dallas’ 
application has the potential to impact NTMWD’s water rights. 
 
NTMWD does not provide the amount of its water right, or its location.  Based on 
Staff’s map, NTMWD’s water right is very close to Dallas’ diversion points. 
 
NTMWD states that this hearing request is conditional, and that it believes it can 
work out its differences with the ED and Dallas. 
 
NTMWD is downstream of Dallas’ proposed diversion points and could be affected 
because the interest claimed is one protected by the law under which the 
application will be considered, there is a reasonable relationship between the 
interest claimed and the activity regulated, and there could be an impact of the 
regulated activity on the health, safety, and use of property of the person.   
 

Recommendation: Grant the hearing request. 
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TPWD 

 
TPWD is concerned about the impact of the application on wildlife and fish.  It also 
is concerned about Dallas’ use of a modified WAM which recalculates naturalized 
flows to account for modern runoff rates. 
 
TPWD is entitled to be a party in any water right proceeding under Tex. Water Code 
§ 11.147(f).  Under Tex. Water Code § 5.115(b), a state agency cannot be a party 
to a contested case hearing if the application was filed after September 1, 2011.  
30 Tex. Admin. Code Section 80.109(b)(5) provides: 
 

Notwithstanding any other law, a state agency, except a river authority, may 
not be a party to a hearing on an application received by the commission on 
or after September 1, 2011 unless the state agency is the applicant. 
 

This application was filed before September 1, 2011. 

Recommendation:  Grant the hearing request. 

 

NWF 

 
NWF says that it is affected in a way that is not common to the general public 
because NWF is a national non-profit organization dedicated to protecting natural 
resources and the right of people to use those resources.  Its members use and 
enjoy the Trinity River and Galveston Bay.  Its members’ uses include, but are not 
limited to, fishing, recreation and economic pursuits.  NWF’s participation in this 
hearing does not require the participation of individual members in any capacity 
other than possibly to establish standing.  NWF argues that under this permit, the 
Trinity River downstream of the reservoir would experience significantly reduced 
flows and Galveston Bay would experience reduced freshwater inflows. 
 
NWF makes the same arguments as EDF.  It does not name a member and show 
that the member is affected in a way different than the public. 

Recommendation:  Deny the hearing request. 
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V. CONCLUSION 

 
Grant the hearing requests of TRA, Houston, NTMWD, and TPWD and deny the 
hearing request of NWF. 
 

Respectfully submitted, 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
by___________________________ 
Robin Smith 
State Bar of Texas No. 18645600 
Environmental Law Division, MC 173 
P.O. Box 13087 
Austin, Texas 78711 3087 
(512) 239-0463 
(512) 239-0606 (FAX) 
Robin.Smith@tceq.texas.gov 
 

 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that on this 1st day of August 2016, a true and correct copy of the 
Executive Director’s Response to Hearing Requests was filed with the Chief Clerk of 
the Texas Commission on Environmental Quality and sent to the persons on the 
attached Mailing List. 
 
 

____________________________ 
Robin Smith, Staff Attorney 
Environmental Law Division 
 



Mailing List 
City of Dallas 

TCEQ Docket No. 2016-0049-WR 
 
Gwen Hill Webb 
Webb and Webb 
712 Southwest Tower 
211 East 7th Street 
Austin, Texas 78701 
PH. (512) 472-9990/FAX (512) 472-3183 
g.hill.webb@webbwebblaw.com 
 
Colette J. Barron Bradsby 
Texas Parks & Wildlife Dept. 
4200 Smith School Road 
Austin, Texas 78744-3218 
 
Myron Hess 
National Wildlife Federation 
505 East Huntland Drive, Suite 485 
Austin, Texas 78752-3737 
hess@nwf.org 
 
Nichole Saunders, Attorney 
Environmental Defense 
44 East Avenue, Suite 304 
Austin, Texas 78701-4334 
 
Edmond R. McCarthy Jr 
Jackson Sjoberg McCarthy & Townsend 
711 West 7th Street 
Austin, Texas 78701-2711 
PH. (512) 472-7600/FAX (512) 225-5565 
emccarthy@jacksonsjoberg.com 
 
Martin C. Rochelle 
Brad B. Castleberry 
Lloyd Gosselink Rochelle & Townsend PC 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701-2478 
PH. (512) 322-5800 
info@lglawfirm.com 
 
Fred B. Werkenthin Jr. 
Booth Ahrens & Werkenthin PC 
206 East 9th Street, Suite 1501 
Austin, Texas 78701-4423 
PH. (512) 472-3263/FAX (512) 473-2609 
fbw@baw.com 
sec2@baw.com 

Robin A. Melvin 
Graves Dougherty Hearon & Moody 
P.O. Box 98 
Austin, Texas 78767-0098 
PH. (512) 480-5688/FAX (512) 480-5888 
rmelvin@gdhm.com 
 
Lyn Clancy 
LCRA 
P.O. Box 220 
Austin, Texas 78767-0220  
 
Todd Galiga 
TCEQ Environmental Law Division MC 173 
P.O. Box 13087 
Austin, Texas 78711-3087 
PH. (512) 239-0600/FAX (512) 239-0606 
todd.galiga@tceq.texas.gov 
 
Chris Kozlowski 
TCEQ Water Availability Division MC 160 
P.O. Box 13087 
Austin, Texas 78711-3087 
PH. (512) 239-1801/FAX (512) 239-2214 
chris.kozlowski@tceq.texas.gov 
 
Vic McWherter 
TCEQ Office of Public Interest Counsel MC 103 
P.O. Box 13087 
Austin, Texas 78711-3087 
PH. (512) 239-1801/FAX (512) 239-2214 
vic.mcwherter@tceq.texas.gov 
 
Docket Clerk 
TCEQ Office of Chief Clerk MC 105 
P.O. Box 13087 
Austin, Texas 78711-3087 
PH. (512) 239-3300/FAX (512) 239-3311 
 
Brian Christian 
TCEQ Environmental Assistance Division MC 108 
P.O. Box 13087 
Austin, Texas 78711-3087 
PH. (512) 239-3100/FAX (512) 239-5678 
brian.christian@tceq.texas.gov 
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Map of Protestants  
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Outstanding Hearing Requests 
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