TCEQ DOCKET NO. 2016-0049-WR

APPLICATION OF THE CITY OF 8 BEFORE THE
DALLAS TO AMEND CERTIFICATE 8 TEXAS COMMISSION ON
OF ADJUDICATION NO. 08-2462 8 ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS

The Executive Director (ED) of the Texas Commission on Environmental Quality
(TCEQ or Commission) files this response to hearing requests for the above-styled
application. Five hearing requests were received and not withdrawn. The ED
recommends that four hearing requests, from the Trinity River Authority (TRA), the
City of Houston (Houston), North Texas Municipal Water District (NTMWD), and
Texas Parks and Wildlife Department (TPWD), be granted.

l. APPLICATION

The City of Dallas (Dallas) owns Certificate of Adjudication No. 08-2462 which
authorizes the Dallas to maintain and existing dam and reservoir, Lake Ray
Hubbard on the East Fork of the Trinity River, Trinity River Basin, in Dallas,
Kaufman, Rockwell and Collins County. Dallas may divert and use not to exceed
89,807 acre feet of water per year at a maximum combined diversion rate of 619
cubic feet per second (cfs) from the perimeter of Lake Ray Hubbard and other
points for municipal, industrial, agricultural, mining, domestic, recreation, instream,
livestock, and hydroelectric power generation.

The City of Dallas has filed an application to amend Certificate of Adjudication No.
08-2462 to increase the diversion amount by 119,600 acre feet, from 89,700 acre
feet to 209,300 acre feet from the perimeter of Lake Ray Hubbard, three reservoirs
on Canyon Creek, tributary of Spring Creek, tributary of Rowlett Creek and two
points on Rowlett Creek Tributary of East Fork Trinity River, tributary of the Trinity
River, Trinity River Basin. Dallas also wants to increase the authorized maximum
combined diversion rate from Lake Ray Hubbard by 836 cfs, from 619 to 1,455 cfs.
Of the additional diversion, the 119,600 acre feet includes 49,600 acre feet of firm
water and 70,000 of water per year that is available on less than a firm basis.

Dallas in its application presented modifications to the Water Availability Models. In
those models the naturalized flow of the river has been modified to reflect the
amount of runoff that would be available with today’s development. Dallas



requested that those models be used for the water availability analysis. The ED did
not use Dallas’ proposed model.

1. BACKGROUND

Dallas’ application was filed on July 11, 2007. It was declared admin complete on
June 6, 2008. Notice issued on October 3, 2008. In his water availability analysis,
the ED did not rely on Dallas’ WAMs modifying naturalized flow. The ED
recommends granting Dallas’ request for less than firm water. The ED includes
special conditions, including an accounting plan, in the draft permit to protect other
water rights. The SB 3 environmental flow standards for the Trinity River Basin
also apply to this application.

Eight timely hearing requests were filed. These are:

Trinity River Authority (TRA)

Texas Parks and Wildlife Department (TPWD)

North Texas Municipal Water District (NTMWD)

City of Houston (Houston)

National Wildlife Federation (NWF)

Environmental Defense Fund (EDF)

Texas Chapter of the Coastal Conservation Association
Texas Westmoreland Coal Company

The Coastal Conservation Association, Texas Westmoreland Coal Company, and the
Environmental Defense Fund have withdrawn their hearing requests, leaving five
hearing requests.

111. LEGAL AUTHORITY FOR AFFECTED PERSON STATUS

Pursuant to 30 Tex. Admin. Code 8§ 55.251(a), the following may request a
contested case hearing on water rights applications: the Commission, the Executive
Director, the applicant, and affected persons when authorized by law. Affected
persons are authorized to submit hearing requests for water rights applications
under Tex. Water Code § 11.132(a). The Commission, on the request of any
affected person, shall hold a hearing on a water rights application. The procedures
for determining whether a hearing requestor is an affected person and whether the
hearing request is valid are set forth in 30 Tex. Admin. Code 88 55.250-55.256,
which apply to water rights applications such as this one that were declared
administratively complete after September 1, 1999.

An affected person is “one who has a personal justiciable interest related to a legal
right, duty, privilege, power, or economic interest affected by the application.” 30
Tex. Admin. Code 8§ 55.256(a). An interest “common to members of the general
public” does not qualify as a personal justiciable interest. Id.
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Governmental entities with authority under state law over issues contemplated by
the application may be considered affected persons. 30 Tex. Admin. Code
8§ 55.256(b).

To determine whether a hearing requestor is an affected person, all relevant factors
must be considered. 30 Tex. 8 55.256(c). These factors include, but are not
limited to:

(1) Whether the interest claimed is one protected by the law under which the
application will be considered;

(2) Distance restrictions or other limitations imposed by law on the affected
interest;

(3)Whether a reasonable relationship exists between the interest claimed
and the activity regulated;

(4)Likely impact of the regulated activity on the health, safety, and use of
property of the person;

(5) Likely impact of the regulated activity on use of the impacted natural
resource by the person; and

(6) For governmental entities, their statutory authority over or interest in the
issues relevant to the application.

A hearing request by a group or association must meet the requirements set forth
in 30 Tex. Admin. Code 8§ 55.252(a). There are three requirements. First, at least
one member of the group or association would have standing to request a hearing
on his or her own. Second, the interests that the group or association seeks to
protect must be germane to its purpose. Third, neither the claim asserted nor the
relief requested by the group or association requires participation of the individual
member(s) in the case.

A hearing request must substantially comply with the four requirements set forth in
30 Tex. Admin. Code § 55.251(c):

(1) Give the name, address, and daytime telephone number of the person
filing the request. If made by a group or association, the request must
identify one person by who shall be responsible for receiving all official
communications for the group, with the person’s name, address, daytime
telephone number and facsimile number if possible.

(2) ldentify the person’s personal justiciable interest affected by the
application, including a written statement explaining the requestor’s
location and distance relative to the application activity and how/ why the
requestor believes he or she will be affected by the activity in a manner
not common to members of the general public.
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(3)Request a contested case hearing.

(4)Provide any other information specified in the public notice of the
application.

The request for a contested case hearing must be filed with the Commission’s Chief
Clerk during the public comment period. 30 Tex. Admin. Code § 55.251(d).

The Commission must grant a request for a contested case hearing made by an
affected person if the request complies with the requirements of 30 Tex. Admin.
Code 8§ 55.251; is timely filed with the Chief Clerk; and is pursuant to a right to
hearing authorized by law. 30 Tex. Admin Code 8 55.255(b)(2).

1V. DISCUSSION

All five of the remaining hearing requests meet the administrative requirements of
TCEQ’s rules.

TRA

TRA is a water right holder on the Trinity River. Its water rights include part of
Certificate of Adjudication No. 08-4248. That Certificate and its many amendments
authorizes the impoundment of 30% of the total impoundment of Lake Livingston
(1,750,000 acre feet). TRA may divert and use 351, 600 acre feet (AF) of water
from Lake Livingston, and 51,600 acre feet from Lake Wallisville, for multiple uses.
The Certificate has a priority date of 1959. This diversion points are downstream of
Dallas’ proposed new diversion points. TRA is a major water supplier for the area.

TRA does not state the distance of its diversions from Dallas’ diversion points. It
attaches copies of its multiple amendments to Certificate of Adjudication No. 08-
4248.

From the attached map prepared by staff, it appears that TRA's diversion points are
about 100 and 200 miles downstream of Dallas’ proposed diversion points.

TRA states that this hearing request is conditional, and that it believes it can work
out its differences with the ED and Dallas.

TRA'’s Certificate of Adjudication could be impacted by Dallas’ new diversion points.
It is therefore an affected person because the interest claimed is one protected by
the law under which the application will be considered, there is a reasonable
relationship between the interest claimed and the activity regulated, and there
could be an impact of the regulated activity on the health, safety, and use of
property of the person.
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Recommendation: Grant the hearing request.

Houston

Houston owns Certificates of Adjudication Nos 08-4261 and 08-4277. It says that it
provides water to more than 3 million customers and in Harris County. Its water
rights are downstream of Dallas’ diversion points. Houston does not state what is
authorized in the water rights, or how far downstream its diversions are from
Dallas’ proposed diversion points.

From Staff’s map, it appears that Houston’s water rights are approximately 250
miles downstream of Dallas’ diversion points.

Houston states that this hearing request is conditional, and that it believes it can
work out its differences with the ED and Dallas.

Houston is downstream of Dallas’ proposed diversion points and could be affected
because the interest claimed is one protected by the law under which the
application will be considered, there is a reasonable relationship between the
interest claimed and the activity regulated, and there could be an impact of the
regulated activity on the health, safety, and use of property of the person.

Recommendation: Grant the hearing request.

NTMWD

NMWD relies on Trinity River water for its municipal water supplies to meet the
needs of its members and customers. It owns Certificate of Adjudication No. 08-
2410, as amended. Its water right includes special conditions which limit NTMWD’s
diversion of water to times when Lake Ray Hubbard is spilling. Thus, Dallas’
application has the potential to impact NTMWD’s water rights.

NTMWD does not provide the amount of its water right, or its location. Based on
Staff’s map, NTMWD’s water right is very close to Dallas’ diversion points.

NTMWD states that this hearing request is conditional, and that it believes it can
work out its differences with the ED and Dallas.

NTMWD is downstream of Dallas’ proposed diversion points and could be affected
because the interest claimed is one protected by the law under which the
application will be considered, there is a reasonable relationship between the
interest claimed and the activity regulated, and there could be an impact of the
regulated activity on the health, safety, and use of property of the person.

Recommendation: Grant the hearing request.
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TPWD

TPWD is concerned about the impact of the application on wildlife and fish. It also
is concerned about Dallas’ use of a modified WAM which recalculates naturalized
flows to account for modern runoff rates.

TPWD is entitled to be a party in any water right proceeding under Tex. Water Code
8§ 11.147(f). Under Tex. Water Code 8§ 5.115(b), a state agency cannot be a party
to a contested case hearing if the application was filed after September 1, 2011.

30 Tex. Admin. Code Section 80.109(b)(5) provides:

Notwithstanding any other law, a state agency, except a river authority, may
not be a party to a hearing on an application received by the commission on
or after September 1, 2011 unless the state agency is the applicant.

This application was filed before September 1, 2011.

Recommendation: Grant the hearing request.

NWF

NWF says that it is affected in a way that is not common to the general public
because NWF is a national non-profit organization dedicated to protecting natural
resources and the right of people to use those resources. Its members use and
enjoy the Trinity River and Galveston Bay. Its members’ uses include, but are not
limited to, fishing, recreation and economic pursuits. NWF’s participation in this
hearing does not require the participation of individual members in any capacity
other than possibly to establish standing. NWF argues that under this permit, the
Trinity River downstream of the reservoir would experience significantly reduced
flows and Galveston Bay would experience reduced freshwater inflows.

NWF makes the same arguments as EDF. It does not name a member and show
that the member is affected in a way different than the public.

Recommendation: Deny the hearing request.
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V. CONCLUSION

Grant the hearing requests of TRA, Houston, NTMWD, and TPWD and deny the
hearing request of NWF.

Respectfully submitted,

Richard A. Hyde, P.E.
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

by % /)//}’W -

Robin Smith

State Bar of Texas No. 18645600
Environmental Law Division, MC 173
P.O. Box 13087

Austin, Texas 78711 3087

(512) 239-0463

(512) 239-0606 (FAX)
Robin.Smith@tceq.texas.gov

CERTIFICATE OF SERVICE

I hereby certify that on this 1°* day of August 2016, a true and correct copy of the
Executive Director’'s Response to Hearing Requests was filed with the Chief Clerk of
the Texas Commission on Environmental Quality and sent to the persons on the
attached Mailing List.

- ) / :
Totlin S tF

Robin Smith, Staff Attorney

Environmental Law Division
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Mailing List

City of Dallas
TCEQ Docket No. 2016-0049-WR

Gwen Hill Webb

Webb and Webb

712 Southwest Tower

211 East 7th Street

Austin, Texas 78701

PH. (512) 472-9990/FAX (512) 472-3183
g.hill.webb@webbwebblaw.com

Colette J. Barron Bradsby
Texas Parks & Wildlife Dept.
4200 Smith School Road
Austin, Texas 78744-3218

Myron Hess

National Wildlife Federation

505 East Huntland Drive, Suite 485
Austin, Texas 78752-3737
hess@nwf.org

Nichole Saunders, Attorney
Environmental Defense

44 East Avenue, Suite 304

Austin, Texas 78701-4334

Edmond R. McCarthy Jr

Jackson Sjoberg McCarthy & Townsend
711 West 7th Street

Austin, Texas 78701-2711

PH. (512) 472-7600/FAX (512) 225-5565
emccarthy@jacksonsjoberg.com

Martin C. Rochelle

Brad B. Castleberry

Lloyd Gosselink Rochelle & Townsend PC
816 Congress Avenue, Suite 1900
Austin, Texas 78701-2478

PH. (512) 322-5800

info@Iglawfirm.com

Fred B. Werkenthin Jr.

Booth Ahrens & Werkenthin PC

206 East 9th Street, Suite 1501

Austin, Texas 78701-4423

PH. (512) 472-3263/FAX (512) 473-2609
fow@baw.com

sec2@baw.com

Robin A. Melvin

Graves Dougherty Hearon & Moody

P.O. Box 98

Austin, Texas 78767-0098

PH. (512) 480-5688/FAX (512) 480-5888
rmelvin@gdhm.com

Lyn Clancy

LCRA

P.O. Box 220

Austin, Texas 78767-0220

Todd Galiga

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

PH. (512) 239-0600/FAX (512) 239-0606
todd.galiga@tceq.texas.gov

Chris Kozlowski

TCEQ Water Availability Division MC 160
P.O. Box 13087

Austin, Texas 78711-3087

PH. (512) 239-1801/FAX (512) 239-2214
chris.kozlowski@tceq.texas.gov

Vic McWherter

TCEQ Office of Public Interest Counsel MC 103
P.O. Box 13087

Austin, Texas 78711-3087

PH. (512) 239-1801/FAX (512) 239-2214
vic.mcwherter@tceg.texas.qov

Docket Clerk

TCEQ Office of Chief Clerk MC 105

P.O. Box 13087

Austin, Texas 78711-3087

PH. (512) 239-3300/FAX (512) 239-3311

Brian Christian

TCEQ Environmental Assistance Division MC 108
P.O. Box 13087

Austin, Texas 78711-3087

PH. (512) 239-3100/FAX (512) 239-5678
brian.christian@tceqg.texas.qgov
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Outstanding Hearing Requests
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November 6, 2008

Ms. LalDonna Castafivela VIA FACSIMILE & REGULAR MALL,
Qffice of the Chief Clerk

Texas Commission on Bnvironmental Quality

MC-105

PO, Box {3087

Austin, Texas 78711-3087

RE:  Application No. 08-24621, City of Daltas’ Application to Amend
Certificate of Adjudication No, 08-2462, a5 amended

Dear Ms. Castatiuel:

ceme DG Tl lowing. ds. Trinily-River-Authority2s-(“FRAD)-taquesFor-a-contested-cage———— - ——---

hearing in vesponse to the notice of the nbove-referenced Application (the "Application™)
recently filed by the City of Dallas ("Dallas™) to amend Certificate of Adjudication No.
08-2462 (the "Certificate™., A copy of the notice that wag roviewed by TRA, having
been issued an October 3, 2008 (recetved October 9, 2008), is attached for reference.

The Texas Commission on Bnvironmenral Quality (“FCEQ™ may gramt a
contested case hearing on this application if 4 written hegring request is filed within 30
days from the date of nowspaper publication of notice, "TRA requests for TCRQ to

~conduet a contested case hearing on the Application,

One of TRA s major Functions ig to provide water and wasiewaler related services
within (he TRA (erritory. This is a valuable service to millions of Texans who live and
work in the ‘Urinity River Basin, To help 1o nccomplish this function, TRA is the owner
of water rights in the Trinity River Bagin, some of which are specified in Cerfificate of
Adjudication No. 08-4248, as amended, Copies of Cortificate of Adndication No, 08-
4248 and ity subsequent amendments are alached for reference,

Accordingly, TRA has water rights that could be affected by the impacty of the
nbove-referenced Application, if granted, TRA's water right is focated downstrewrn of
the diversion points identificd in the Application, For these rcagons, in order to protect
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Ms, Caslanpals
Navernber 6, 2008
Page 2

Sils rights and afford adequate opporlunity to review the Application und any propoged
amendments o the Certificare that may be published hy Excentive Dirsctor for
consideration by TCEQ, TRA requosts that TCEQ conduet a contested case hearing on
the Application.

Therefore, TRA requests that TCBQ and the Bxocutive Divector's saft provide
TRA with copies of all proposed amendments, technical memoranda. and any other
evaluations. and/or any notiees proposed, promulgated, or published by TCEQ or the
Executive Director's staff related to this Application. Please send these docunients using
the following contacl information: '

Fred B, Werkenthin, Jr.

Baoth, Ahrens & Workenthin, 1.C.
515 Congross

Suire 1515

Austin, Texas 78701-3503

(312) 472.3263 Phone

(A 12) 4732600 Facsimile

fow @ haw .com

Please note thal this roquest is conditional. After further review and evaluation of
the Application and itg potentin) impacts, TRA hopes (o reach an ngreement with TCEQ
and Dallas on the Application that will address TRA's interest by protecting TRA'S
downgtream water cights and othor affected intevests, Assuming that offor is successful,

e FRA-would-heableto-withdraw-its contestodorse earig Tequest:

Very truly yours,

Irod B, Werkenthin, Jr,
Atlorney for the Trinity River Authority

Thank you for your nssistance,

HBW/TIIN/ems
Enclosures

o Mr. Howard Slobodin VIA B-MAIT,
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'N'O'X'IC:IE OF AN APPLICATION TO AMEND A
CERTIFICATE OF ADJUDICTION

" gy

APPLICATION NO. 08-24631

The Gity of Dallas has applied (o amend: Certificale of Adjudication No. 08.2462 ta incroase the
diversion amount and the maximum combined divirsion vate {rom the perimeter of Lake Roy
Hubbard on the tast Fork Trinity River, Trinity River Basin in Dallas, Kaofinen, Rouvkwall, and
Collin Counties. More information on the application end how 10 purlcipate in the permitting
process is given below,

APPLICATION, The Ciry of Dallas, Applicant, 7500 Marilla street, Room 44N, Dallas, Texas
75201, seeks an amendment pursuant to Texas Waker Code §11.122 apd Texas Commission on
Fvironmental Quality Rules 30 Texus Administrative Code (TA C)Y§8295.1, ef sy, Published and
mailed notice of the application is being given t the water right holders af reeord in the Trinity
River Basin pursuani to 30 TAC §295,158,

Certificate of Adjudication No, 08-2462 authorizes the City of Dallay to maintain an existing dam
and reservoir (Like Ray Hubbied) on the Fast Fork Trinity River, uibutary of the Triniwy River,
Trinity River Bagin, in Dallas, Kaufman, Rockwall, and Collin Counties, and to Impound therein
490,000 avre-{eet of water, Owner is alo authorized to_diver and VS BOIL0-exeed RO 200-nere-luol

of walor per yorr al a maximum combined diversion rafe of 619 ¢y (277,807 gpm) from the
pevimeter of Lake Ray thabbard and other points for municipal, indusirial, agricultweal Cirpstion),
mining, domestic, recreation, ingtroam, livestook. and hydroclectrie power generation purposes.

Owner is farthor anthovized to use the bed and Banky of Lake Rayy Hubbard o stlore, divert and vse
ot {o exceed 130,000 acre-feel of retum-flows por year for the purposes insthorized hy the
Certificate, Mulliple special condiGong apply,

Applicant seeks 1o amend CertiFiears of Adjudisation No. 082462 W increage diversion and wse of
water fram Lake Tay Habbard by 119,600 acre-feot of water peryear, from 89,700 aere-feet of waler
per year to 209,300 acresfect of wanor per year, from the perimeter of Lake Ray Hubbard and other
points suthorized for diversion for the authorized multiple purposes. being, municipal, industrial,
agriovitueal (rigation), mining, domestie, veerention, instream, Hvestoek, and hydroelecteic poOWwer
generation, '

Ihe request for the additdonal divergion of 119,600 aenelol of waler per yenr includes 49,600 uere-
feet of udditional firm water and 70,000 acre-foet of water per year that is available an o Jess than
firm baosis.
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The application states that the request for an add tonal appropriaton of water iy bused on adjustment
of the nafuralized flows in the Trinity WAM 1w reflect “the increase in runoll hat would have
oceaived over the historical period had (oday's Jevel of development been there.” The application
funther indicates that since “the initial waler rights pormidl for Lake Ray Hubbard was based on e
development conditions, the reservair s suyently permitted for signi ficuntly loss than ils full waror
supply potentinl based on 2004 and wltimate watershed conditiony,”

Applicant als seeks to incrense the anthorized muximum combined diversion rate from Lake Ray
Hubbard by 836 ol (375197 gpm), from 619 ¢fs (277,807 gpm) 1o 1,455 oly (653,004 gpm). No
inerease in starage 1s vequested,

The Commission will review the application ag submitted by the applicam and may or may not it
the application vy requested.

The application and partial feas were received on July 11,2007, and additional informaltion and foes
were voecived on April V1, and April 30, 2008, The application was declared administratively
complete and acceptied for filing with the Office of the Chief Clerk on Tune 6, 2008,

PUBLIC COMMENT / PUBLIC MEETING, Writlen public comments and requests fora public
meeting should be submitted w the Office of Chief Clark, 1t the address provided in the information
section below, within 30 days of the dats of hewspaper publication of the notice, A publie meeting ja
imtended for the taking of public cormment, and is not o contested ase hearing, A public meting,
will be held it'the Executive Director deferminos that Were is a si piri ficant degres of public intereyt in
the applicatton.

A NI PR Sy et

CONTFESTED-CASE HEARING e TCHY may prant a contested case hesring on thig
opplication il'y written hearing raquest is Tiled within 30 days (rom the date of newspaper publication
of this notice. The Bxecutive Dircotor may approve the application unless o wiitten request for a
cantested ease learing is fled within 40 days aftor newspapar publication of iz notee,

To reruest n contwsted case hoaring, you mugt submiethe following: (1) your name (or fora grovp or
ussociation, an ufTicla) representative), mailing uddress, daylime phone number, and fax number, if
any; (2) applicant's name and permil number; (3) the statement "[T/we] request o cantestud ense
hewring" (4) o briof and specific deseription of how you would be affecied by the application in a
way nol comman (o the general puhlic; and (3) 1he losation and distance o your propeity relative (o
the propased aclivity, You may also submit propased canditions in the requested permit which
would satisty your concerns, Requests for a contesied caso heoring must be subimitied in writing
the Office of (he Chief Clork al the addrows providod in the information sestion below,

If @ hearing request is filed, the Exeoulive Director will notissue the permit and will forweard the
application and hearing request 1o the TCEQ Commissioners for their congideration al & sehedilerd
Commission meeting,
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INFORMATION, Writen henring requesls, public eomments or requests for e public meeting

should he submiled 1o the Offlee of the Chial Clerk, MC 108, TCED, P.O. Boy 13087, Augtin, TN

787113087, For information conserning the hearing process, plesye contact the Public Interest
Coungel, MG 103, the same addrass. For ndditionl informnation, individunl members of the penera)
public may contact the Office of Public Assistance af 1-800-687-4040, General information
regarding the TCIEQ can be found at onr web sile ar wWawwntoed.stitexous, Sidesen informacian en
Espafiol, pucde Namar al 1-800-687-4040,
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TExAs NATURAL RESOURCE CONSERVATION COMMISSION

‘ AMENDMBNT TO
CERTIFICATE OR ADTUDICATION

CERTIFICATE NO. '08-4248A TYPE; AMENDMENT
Name: Trinity River Awbority Address: ~ P.0. Box 60
of Texas Arlington, TX, 76004 76004
Filed; Granied: JUL 271 ]998
Purposes: Domestic, Muonicipal, Counties: Trinity, Pulk, San Jacinto,
Industrial and Xrrigation ‘ Liberty, Chambers,

Jefferson, Leon, Houston,
Walker, Galveston, Grimes,
Freestone and Madison

Watercourse:  Trinity River Watersheds: Trindty River Basin, San
Jacinto River Basin, Neches
mver Basin and the Neches-

N einIty {"'nmevﬂ Bﬂl‘h\
L] H‘-I“PJ N AN

WIIERI;"*A‘: Certificate of Adjudication No., 044248 inclades authorization, with 4 time
prioy 1ty of September 23, 1959, for inapovxdment of water in Livingston Reservoir and use of
water from the veservoir for domestic, unicipat, industrial and irgation purposes, and

WHEREAS, the Certificale specifically indicates that the waler may be used within owner's
service area in Trinity, Polk, 8an Jacimto, Liberty, Chambexs, Jefforson and GaIvcston Counties;
and

WHEREAS, the Certificate indicates the water included in the Certificate rray be used in the
Trinity River Basin and the Coastal Watersheds of Eastern Liberty County, Bastern and
Southeastern Chambers County and Bolivar Peninsula in Galveston County; and

WHEREAS, the actual and historical statutory service area of the Trinity River Authority
and places of use of the water authorized in the Certificare include Trinity, Polk, San Jucinto,
Liberty, Chambors, Jefferson, Galveston, Leon, Houston, Walker, Grimes, Freestone and
Madison Counties: and .
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WHEREAS, pursuant to Texas Water Codes Sections 11.122 and 1L.085(v) an application was
reeeived from the Trnity River Authority of "Toxas on June 26, 1998 requesting an amendment to

-Certificate No, 08-4248 to authonze and reflest the actual and historical use of the water included in

the Certificate as being in Trinity, Polk, San Jacinto, Liberty, Chambers, Jefferson, Galveston, Leon,
Houston, Walker, Grimes, Freestone and Madison Coupties in the Trindry, San Jacinto and Neches
River Basing and int the Trinity-Neehes Coastal Basin, and

WHEREAS, Leon, Hougton, Walker, Grimes, Freestone and Madison comntios are Jocated
partially in the Trinity River Basin and partially & the San Jucinto River Basin, the Neches River
Basin or the Trinity-Neches Coastal Basing arid

WHEREAS, the City of Houstor, the only other water right owner for Lake Livingston, and the

‘Charabérs-Liberty Countivs Navigation District have submitted letters to the Commission

indlicating thet thay do not object to the granting of this application; and

WHEREAS, the Texas Natural Resource Congervation Corvmission finds that jurisdiction aver
the application is established; and

" WHEREAS, no person protested the granting of this npplicutioxi; and

WHEREAS, the Commission bas complied with the requirements of the Texas Water Code and -
Rules of the Texas Natural Resource Conservation Conniission in jssuing this amendment,

NOW, THEREFORE, this amendment 10 Centificate No, 08-4248 is issued 1o the Trinixy River
Authority of Texas, subject to the following provistons:

1. PLACE OF USE

Owaer is authorized to use the water included in the CertiGeate for diversion and use
from Lake Livingston in Trinity, Polk, San Jacinto, Liberly, Chambers, Jefferson,
Giatveston, Leon, Houston, Walker, Grimes, Freestone and Madison  Counties in the
Trinity River Basin, the San Jachnto River Basin, the Neches River Basin and the
Trinity-Neches Coastal Basin. ~

2., CONSERVATION .

A, Cexificate owner shell maintain a water conservation plan that provides for the
utilization of those practices, techaiques and technologies that reduce or matntain
the consumption of water, provent or raduce the [oss or waste of  water, maintain
or improve the efficiency in the use of water, increase the recyeling and reuse of
water, or prevent the pollution of water, so that a water supply is made available
for futare or aliemative uges, Such a plan shall include a requirernent in every
wholesale water supply contract entered into on or after the effective date of this
amendment and including any contract extension-or renewal, that each successive
wholesale customer develop and implement water canservation measures, 1f the
customer intends 10 resel) the water, the contract for the resale of the water must
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measures. If the customer intends to resell the water, the contract for the resale
of the water must have water conservation requirements $0 that cach sucecessive
wholesale custbmer in the resale of the water will be rcquxred W implement water
COnsCrvation measurcs

' B.  Within 1 (one) year of the date of issuance of thus amendment Ceruﬁcatc owncr
shal} submit a written report 1o the Executive Divector of the Texas Nawral
" Resource Conservation Commission responding to the TNRCC technical memos
dated July 29, 1994, September 8, 1994 and July 16, 1998 regarding the River
Authority's conservation plans and providing a progress report on the River
. Awthoriry’s effort to update its watet consexvation plans [o cover the River
Authority’s entire service area and to officially adopt its conservatton plan(s) in
accordance with agency rude 30 Texas Administrative Code §288 5N M.

This amendment is issued subject to all terms, conditions and provisions contained in
Certificate No. 08-4248 except ay specifically amended herein.

This amcndment i5 issued subject 1o all supexior and senior water xights in the Trinity River
Basin, .

Certificate owner agrees (0 be bound by the terms, conditions and provisions contained
herein and such agreement js 2 condition precedent 1o the granting of this amendment,

Al other matters requested in the application which are aot speeifically granted by this
amendment are-denied, :

This-amendment is_issuad_subject to_the Rules of the Texas Natural Resource Conservation

Commission. and 10 the right of continuing supervision of State water resourees exercised by the

Commission.
TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION
For the Commission

DATE ISSUED: ‘]UL 2 7 1998

ATTEST: g W%%

Bugenja K, Brumm, Ph.D., Chief Clerk
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Texas CoMMISSION ON ENVIRONMENTAL QUALITY

AMENDMENT T'0
CERTWFICATE OF ADYUDICATION

CERTIFICATE NC). 08-42488  APPLICATION 08-42438%

Qwner: Trinity River Authority

af Texas
IMiled: September 7, 2000
Mupose: Domestic, Municipsl, Mining,

Indugtrial, and Agriculture

Addyess:

Granted:

Countiss;

TYPESS 11,121, 11,122,
11,042 & 11.046

P, Q. Box 60
Atlington, Texns 76004

DCT 12 2000

Trinity, Poll, San Jacinto,
Libesty, Chambers, Jofferson,
Joeon, Houstan, Walker,
Giajveston, CGirimes, Frecstone,
Madizon

e e

Wilereomme: Ty Kiver

Watershed:

TTniTy River Bgin, San Jacintg
River Basin, Necles River
Hagin, and the -Neches-{rinity
Consta) Buasin

WHERTEAS Centificale of Adjudicntion No, 08-4248 authorizes the Trinity River Authorily
(TRA or Applicant), io conjunction with the City of Houstor, owner of Certificaie of Adjudicalion
No. 08-4261, to muinlain an existing dum and resepvoir (Lake Livingston) on the Trinity River,
Trinity River Baain, and impound therein not 1o exceed 1,750,000 acre-foel of water, and Lo constyet
and maintain a dam and reservoir (Lake Wallisville) os the Trinity River sud inpound therein nol to

excead 51,600 acro-foel of waler; and

WHEREAY, Certificate of Adjudication No. 08-424% also authorizes Applicant lo diverl und

use notto excaed 351,600 acre-foot of water per mmum fromn Lake Livingston and 51,600 acre-lbet -
of water per annum from Lake Wallisville for domestic, municipal, industria) and aaviculiure
(tevigation) purposes within Applicant’s service aroa; and
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WHEREAS, by Texas Waler Comnnission, now Texas Commission vn Environmental
Quality, Order issued Seplember 24, 1990, a porlion of the waler right authorized by Certificate of
Adjudication No. 08-4248 wag severed from the Gertificate and re-authorized as Waler Use Permit
No. 527) with a priovily dae of Fabruary 23, 1917, which inchides the maintenance of [wo off-
ehannel resorvoirs and (he diversion und use of 58,500 acresfeel of walor per yenr af 4 combined
diversion rate o813 efs (365,850 gpm) Lor agricubural (irrigation), mining and industrinl purposes
from u diversion point on the Trinity River in (he Samucl Neathery Survey, Abstract No, 325, Liberty
Counly, Texag, to a elifl stalion located it the Jacob B, Sclf Survey, Abst-nct No. 104, Liberty
Comty; andl

WHERFEAS, the Cerlificale authorizes recreation use of the water impounded in Lakes
Livingston and Wallisville; and

WEHEREAS, Applicant is avthorized to divert n portion of the waker al a point on the Trinity
Riverin the Manuel Rionda Grant, Absiract 23, al a maximum rate of 66,67 cfi (30,000 gpm),
portion at the outlel works pw Lake Livingston in the William Pace Swvey, Abstract No, 60 al an,
unspecifiod diversion rate, and a portion at vaviona points on the perimeter of Lake: Livingston al a
combimed maximum rale of 7199 ¢fs (32,305 gpm); and’ '

WITEREAR, the priority date for the diversion and vse of the waler is Sepiember 23, 1959,
agd for the impoundment of waler fn Lake Livingston {s Seplember 23, 19591 and

WHEREAS, the Certificate authorizu the Trinity River Authority to use (he water authorized
for diversion and vse from Lake Livingston i Trinity, Polk, San Jacinto, Liberty, Chambers,
Jefforson, Galvegton, Leon, Houston, Walker, Grimes, Preestone, and Madison Counties in the

Botr/024

e e g

Trinfty River Bagin, the San Jocioto River Hasin, tho Neches )iver Bagin and the NochesTrinity
Coustxl Basing; and

WHEREAS, spocisl conditions in the certificote include authorization 10 use the bed and
banks of the Trinity River downglream of the dams and resevvoirs to convey water, and (o
subordinate the authorization of the certificale to prasent and futwre use and reuse, and consumplive
wse of eertain retin fows within the Trinity River Basin npstream of Lake Livingston, as well as
other conditions; and

WHEREAS, Applicant seeks authorization to tmpound, in its share o Uhe storage capacity of
Lake Livingaton (30%), the retwn Rows from TRA's wastewater treatment plants (WWTPs) locutad
upstream from the lake, excepl rewmn flows from IRA’s Denton Creele Regjonal 'Wastewoler
Treatmeni Plant, under any theory recognized in Texas Taw, including those of devéloped water,
unappropriated rolurn Mows (rom whatever souree, releate o7 stored water, use of bed ond banks, and
unappropriated state water that witl not catse adverse impact on other water vight holders of a grealor
magmitude thim under cireumstances in which the certificate o bo amended was fully exercised
according lo its terms and conditions that existed prior to the amendment; and

Paped 0f 6
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WHEREAS, the wasiewalor reabmen( plunls are fdenti fied ag TRA's Central Regional, Rexl
Qak Crevl, and Ten Mile Creek Wasiewater Treatment Plants in Dallag, and Bllie Coun lies; and

WHEREAS, whenover the notura) flow of he Trinity River is msufficient (o fill and refill
TRA's stovage spaee I Lake Livingston, Applicanl wifl impownd its return (lows, however
chavacterized, in ity Lake Livingston storage spacy and will divert and vee this wilsr as awthorized i
Certificate of Adjudication No, 08-4248, as amended: and

WHERBAS, the Texas Cominission on Bovironmental Quality finds thal jurisdiction over the
application ix egtablished; and :

WHEREAS, six (6) requests lor a conlested case hearing were reccived, but all woery
subseguently withdrown; and

WHEREAS, Applicanl reqnested that all references to the Denton Cresk Repiona)
Wastewaler Treatment Plant and the effluent related thevato be removed from e application; and
A

, WHEREAS, the Execu(ive Director has dewrmined that, (i order to protect existing water
rights and aqualic habital in the Trinity River Basin, special condition limiting Applicant's
diversions and revse of water (o acival discharges firom the WWTPs, less carriape losses, be teluded
in the permit; and

. WHEREAS, the Executive Dircofor has determined thal existing water tghts will not he
mpacted by the disohuvge, conveynies, storage and rediversion of TIRA's historic and future retum

@018/024

flows if appropriate accounting i made pursuant to on accounting plan fhat mensires diseharges and
adjusts available amonnts by losses Lo prohibit TRA from diverting return Jows thaf physically and
legally would have been available for impoundment, diversion, and use by waler rights issued prior
to the filing of thie application; and '

WHEREAS, the Texuy Commission on Bnvironmental Quality finds that granting this
amendment will benefit the public welfare; and '

WHEREAS, the Texas Commission on Environmental Quality's current rules provide that o
wator rightrany be granted wpon the availabjli ty ofvetnn flows or discharges, however a water fight
granted based on relurn fows or discharges will be granted with the express provision thal the watey
available (o the water right is dependont upon potentiolly interruptible retuen flows and discharges;
and T e '

WHEREAS, TRA's applicution for (his amendment wis declared administmiively complete
by the Executive Divector on September 7, 2000, and therefove the limo priority for the sppropiiation
of additional state water under this amendment is September 7, 2000; and

Page 3 0f 6
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WHEREAS, the Commission has complied with the requirements of the Texas Water Code
and Rules of the Texss Commission on Bnvironmental Quality in ssuing this amendmeni;

NOW, THERDFORE, this amendmenl w Certificats of Adjudisation No. 084248,
designated Cetificnts of Adjudiontion No, 08-42481, is tssued to Trinity River Authority of Texas,
subjeot lo the Tollowing tens and eonditions:

L. IMPOUNDMENT

TRA is anthorized to tmponnd, in its share of the slorage capacity of Lake Livingsion (30%
ot tatal capacity), the return flows, less carriage 10gs, that ave discharged by TRA's Coniral
Regiona), Rl Oale Creek Regional, and Ten Mile Creck Regional Wastswater Treatment
Plimts in Dalles, ond Ellis Cownnes.

2. USE

In addifion o the curent diversion authm'imtib}w., the Trinity River Authority is also
uithorized to divert the arount of documented return flows, less carringe and evaporative
losses, discharged by the TRA’s Central Regional, Red Oal Creek Regional, and Ten Milo
Creele Rogionnl Wastewater Treatment Plants and conveyed {o Jake Tavingston from the
Lalke for use within its sersice arsa for the pumoses authorized by Certi ficats of Adjudication
No. 0B-4248. The maximurm amount ol eflluent swyently authorized for tiseharge from each
identified WWTP (o3 0f 7/22/2004) is us follows:

3

Wastewater Treatment. Plant | Permit Amonnt f!fer Axnnam
Central Reglonal WWTP 192 MGD 215,774 Acre-feel
‘Red Qalk (f!yeek WwWIp 3.5 MGD 1,913 Acre-toet
‘Fon Mile Creok WWTP 24.0 MGD 26,832 Acrefeet
Total 20,5 MGD 206,219 Acye-feel

RELEASE POINTS
A Cenlral Regional WWIP - approximately Latitude 32,776 N, Longitude 96,939¢ W

on the vight bapk of the West Fork Trinity River approximately 0.55 river miles
upstream of the confluence with Mounttin Creek.

Poye 4 ol 6
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13, Red Quk Grock Regions] WWTP « wpproximately Tatitide 32,483 N, Longitude
U6.200° W o the left bank of Red Oak Creak approxiwaicly 0.7 slream miles
uphtream of the confluence with Samger Branch.

Ten Mile Creele Regioval WWTP - approximately Lattude 32,563" N, Longltude
96.623° ‘W on thy left bk of T'en Mile Creek approxinately 3 stream miles
upstrean of the confluence with the Crinity River,

4, TIME PRIQORITY

The time priovity for (he use of the wator authorized by this amendmaent i¢ September 7,
2000,

3 CONSTERYATION

A. Owner shall implerment waler congsrvalion plans that provide for the utilizetion of
thotie practices, techniques, and (eclinologies that reducs pr maintain e consumption
of waler, prevent or reduce the Joss or waste of water, maintain or improve the
efficiency in the use of water, in¢renso tho 'rccyc[mg and revse of waler, or prevent

the pollution of waler, so thal a water supply is made ovuilable for future or
alternative uses,

B. Fvery wholesale walar supply contract entered into or rengwed after official adoption
ol the water congervation plan, inoluding any contract extenaion, st ensure that

ehsh-snseessive-wholesale-cuslome—develop-and-implemen-—a-waterconservition

plan ar water conservation meagures that incorporate alements of l"iﬂo 30, Texus
Administrative Code Chapter 288,

G. SPECIAL CUNDITIONS

A, TRA isauthorized to vse the bad and banks of the West Fork Trinity River, Red Oale
Creek, Ten Mile Creek, and the Trinity River to convey trented effluent from the
threo wenlified WWTPs downstremm to Laks Livingston,

3, Prior to diversion of the waler authorized hevein, TRA shall install and maintain o
‘measwring devices at the discharge paint of sach WWTP, capable of measwing
wx(luuplus or s 5% accuruey, © record the amounl vl 'water discharged nw.lhe
Trinily River for conveyance downstream to Lake Livingston.

C, Priorto the diversion of the water authoerized heeein, TRA shall prepare, implement,
and lullow m sccounting plan, approved by the Commiseion, designed to determine

Page 5 of 6
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the: combined total sinownt of divertible return Jows present each month, based on
muasured discharges less caloulated GarIaRe logses resulling from (he tonveyance of
the treated effluent from the WWTPs to Lake Livingston.

1. TRA shall maintain eleotrovic rocords (in spreadshoet or dalabase formal) of the
reeords of discharges of each of the specificd WWTPEs wge in the return flow
acsounting, the oalculations of cor| aghe and svaporative fosses, and diversions of the
relimn flows from Lake Livingston and make then avoilable (o the public dy ring
norraal business hours and shall sobisi them Lo (e Bxceulive Dirsclor Hpon request,

This amendment i 1ssnad subject (o all terus, conditions and provisions contained in
Ceriificale No. 08-4248 exoupt as specifically amended herein, '

This amendmend s igsued subject to afl superior and genior watbyr rights in the Trinity River
Basm.

Certifieate owner agrees to bo bownd by the tenms, conditions and provisions contained herein
’ Ve " N . g
and such agreement is a condition precedent (o the granting of this amendovent,

Al other matlors requested in the application which are nat specifically gr

anted by thig
amendment are denjad.

This sraendment is issued suhjeot to the |
Quality aad to the right of continudpg suj
Clomimission,

Rules of the Texas Commission on Environmental
ervision of State waler resonrcas exercised by the

PLagay ,/ —
¢ / g ’

#s Commission an Bnviranmental Quality

Bxecwtive Divector, Tex

DATEISSUED: (0T 12 2006

oo

Page 6 0l'6
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

NN mfwlaLM B

RECEIvEp
AMENDMENT TQ DEG 4 8 2008
CBRTIFICATE OF ADJURICATION \
GENTRA!%&NOOM
CERTIFICATE, 'NQ. 08.4248C APPLICATION 08-4248C TYPE § 11,122
Owner: Trinity River Authotity Addresst  P.O.Box 60 '
of ‘I'exnns Anlinglon, Toxas /6004
Filad: Septembor 23, 2008 Granted. DEC ]l D ?DGS
Purpose: ~ Multiple Use (Domestic, Countfes:  Trinily, Polk, San Jacinto,
Mymigipal, nduatrial, ' Liberty, Chambers, Yofferson,
Mining, aud Ageiculture) Leon, Tlowston, Walker,
Galveslon, Grimes, Freestone,
Maudisox
Waterconrse:  Trinity River Watershed: “Tuinity River Basin, Jan Jacinto

River Bagiv, Neches River
Bastn, g Nesches-Trinity

Constal—IR a0l
4

pYAS2 ) itk

WHEREAS, Certificate of Adjudication No. 08-4248 authorizes the Trinity River Authority
(TRA, Applicant), in conjunction with the City of Flovston (owner of Certificale of Adjudication
No. 08-4261) 10 yuaintain an existing dany and veservoir (Lale Livingston) on the Triuily River,
Trinily RiverBasin, and ipeund thercinnot to exceed 1,750,000 acre-feet of water, and to sonstruot
and maintaiy a daiw and seservorr (Lake Wallisville) on the Trinity River and impotmd trereir not
lo exceed 51,600 acre-foet of water) und

WIHEREAS, Certificate of Adjudication No, 08-4248 alao auhorizes the TRA to divert and
usn 461,700 acre-feet of waler per year fromn three separate locations (4 point on the Trinity River
and from Lales Livingston and Luke Wallivville) a( & maximum corbined diversion rate of not lo
exceed 951,49 cfs (428,171 gpm) for domentic, agrcultural (ireigation), municipal, and mining
purposes within the Owner's servios aeen o the Trinity River Basin; and

WHHEREAS, of the total amount of water authovized for diversion, Corlificate of
Adpndication No, 4248 authorizes TRA to diverl and use not to exceed 104,450 acre-foet of water
peryear from Lake Livingston for agricultues (rigation) purposes, 40,000 aere-fee, of water pey yeay

mse rt i e i s diin
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for domestic and munioipal purposes, and 207,150 acre-feel of water per year for industrial pirposes
within the applicant’s servioe area: mnd

WITEREAS, TRA i5 authorized lo divert water from Lake Livingston at the outlet works of
the dam at ny unspesified diversion rate and al various points on e perimeter of Lako Livingsion
al a combined muximun rale of nol to wxceed 71.79 ofs (32,305 pprm); and

WHEREAS, TRA is authorized to use the water from Lake Livingston in Trinity, Poll;, San
Jucinto, Liberty, Chambere, Jefferson, Golveston, Leon, Houston, Waller, Grimds, Freestone, and
Machisoa Counties in the Trinity River Basin, the San JTacin(o River Basin, the Nechies River Basin
and the Neches-Tnity Coastal Basin; and

WHEREAS, the priorty date for the impowclment, diversion, and wse of the waler Bom
Lake Livingston js Septeraher 23, 1959 and

WHEREAS, Applicant seeks authorization fo add multiple vge {domostic, mwmicipal,
inclustrial, end agricultwral (iirigation)] purposes to the water authorjzed for diversion from L4k
Livingston, and to inercase the diversion yate authorized from Lale Livingston from 71,79 efs
(32,305 gpm) to 152,79 ofs (68,572,152 gpm); ind

WHEREAS, (he Toxus Comraigdon un Bavironmental Quality findn that ;mmdtctmn over
the application i established; and

WHEREAS, the City o Honston provided aletter o foonsentio the application end, there(ore
notice wag nol mailed; and

WHEREAS, the Commission has sompliad with the sequivements of the Texss Water Code

and IRutes of the Toxas Commissionan th:wnmmual Qualty n 16801.1155 VG AT End TG

NOW, THEREFORE, tis amendment (o Certificate of Adjudication No. 08-4248,
designated Certificate of Adjudication No. 08-4248C, is issned to the Trinity Rwu Authority of
"Toxns, mbject to the following larmis and conditions!

1, USH

In {iau of the previous pumposes of nse for the water authorlsed for diversion frorm Iuke
Livingston, the Trinity River Authority Is now authorized to divert and use not to extsnd
351,600 acre-feet of water per year for mulliple use [domestic, municipal, agriculiural
(im..,abon) ond indusivial] purposss,

~

DIVERSION

N

A, Inldien of the previpus diversion rate frorn various points on the perimeter of Lake

Livingston of 71.79 cfs (32,305 gpms), Owner is now authorized to divort the water

from vinious points on the perimeter of Take Livingston af o mnaximusm rale of not
{0 exceed 152.79 ofs (68,572,152 gpm),

Page 2 of 3
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B, In liew of the previous maximum combined diversion rale authorized by Cortificate
of Adjudication No., 08-4248 of nol exceed 951.49 cfs (428,171 gpm), exchusive of
release through Lalke Livingston Dam, the maximum combined diversion rare
anthorized by the Certificate, exclusive of veloase through Lake Givingaton Dam,
shall not exceed 1,032,49 ofs (463.381.512 gpm),

3. CONSERVATION '

Owner shall implenent water conservation plans ot provide for the utiization of these
praclices, teshnigues, and techiologies that reduce or maintadn the consumption of water,
prevem or reduce the loss or waste of watet, mulvtain or improve the efficloncy in the use
of water, icrease (he reeyoling and reuse of waler, or prevent the polhution of water, so that
o water supply is sunde availabla for futwre or allemsative uses, Such plans shall include a
requirement that in every wholesale watey contract entered into, on orafter the offeetive date
of this amendment, including any contract extension or renewel, thal each susoosyive
wholesale sustomer develop and implement consarvation motsures, [Mho customer intondsy
to resel] tie waler, then (he contract for vesale of the waler nmst have water congervation
reqirements so thal each $nceegsive wholesale eustomer in the vesale of e water be
required to implement water consorvation measures.
. . DY
This amendment is issved subject 1o alf terms, conditions and provisions contained in
Ceatificate No. (8-4248, a5 amended, excopl ag specificully amended herein,

This amendment i issued subject to all superior ol senfor water rights in the Trinity River
Baxin,

Qwner agrees o be hound by the toima, conritions and provisions contained hevein and sucl

[@024/024

agreementis.a condition-precsdent-lo-fhe-granting-of-tris-nrrendrrent:

Al other matters Tequested in the pplication which are not specifically geanted by this
arnendment wre doniod, ‘

This anendnient is issued subjeet to the Rules of the Texas Commission on Fnvironsental

Quality and In the right of oonlinuing supervision of State water resourcss exercised by the
Commission,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY O/
e
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Hor the Commissior
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DATEISsUER: DEC 19 2005
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Ms, LaDonna Castanuela &

Office of the Chief Clerk A
Texas Natural Resource Conservation Commission “H RS
MC 105 8w

P.O. Box 13087
Austin, TX 78711-3087

&

Re:  Application by the City of Dallas to Amend Certificate of Adjudication
' No. 08-2462; Application No, 08-2462I

Dear Ms. Castanusla;

Texas Parks and Wildlife Department (TPWD) respectfully raquests a contested
case hearing regarding the City of Dallas Application No, 08-2462]. Because the
notice period for water right applications comes very early in the TCEQ review
process, often there is not enough specific technical information available to fully
evaluate a proposed project. To protect TPWD's ability to participate in the
development of permit conditions to protect fish and wildlife resources, TPWD files
this hearing request.

Pursuant to Texas Parks and Wildlife Code § 12.0011, TPWD is the state agency
charged with the primary responsibility for protecting the state's fish and wildlife
resources. Under Texas Water Code § 11.147, the Texas Commission on
Environmental Quality (TCEQ), in making a final decision on any application to
store, take or divert water, shall consider all information, evidence and testimony
presented by TPWD. Under the same provision, TPWD has the right to be named
a party in hearings on water use permit applications.

The City of Dallas (City) seeks to amend Certificate of Adjudlcatlon No. 08-2462 to
increase the amount of water appropriated and to increase the maximum
combined diversion rate from the perimeter of Lake Ray Hubbard on the East Fork
Trinity Rivet, Trinity River Basin, in Dallas, Kaufman, Rockwall, and Collin
Counties. Authorization is sought to increase the diversion and use of water from
l.ake Ray Hubbard by 119,600 acre-feet per year. This additional water includes
49,600 acre-feet of firm water and 70,000 acre-fest of water per year that is
available on a less than firm basis, The City states that the .additional water is
available based upon an adjustment of the naturalized flows in the TCEQ Trinity
River Basin Water Availability Model (WAM) to “reflect the increase in runoff that

would have occurred over the historical period had today’s level of development
been there,”

The TCEQ must consider the impacts of the City's application on water quality,
instream uses, and freshwater inflows, and all water use permits may be
conditioned to protect those flows. (Tex, Water Code §§ 11.147, 11,150, 11.152;
30 Tex. Admin, Code §§ 207.54-56,) TPWD's statutory obligation and ability to
protect the fish and wildlife resources of the state are affected by the actions
proposed in the City's application. The City seeks to alter the manner in which the

To manage and conserve the natural and cultural resources of Texas and to provide huhtinq. fishing
and outdoor recreation opportunities for the use and enjoyment of present and future generations,

= NG
NOISSIANGT

i

3

ANTD
¥

TINTFINOEIAN



Ms. LaDonna Castanuela
November 24, 2008
Page 2 of 3

TCEQ determines water avallability, The availabllity of water is a critical issue in
fish and wildlife management, and the state must be in & position to fairly assess
the water needs and uses of both people and the environment,  Maintaining
adequate instream flows and habitat to protect fish and wildlife resources is
essential to the duties of TPWD. TPWD is concerned about the use of an
applicant-modified WAM to determine water availability in this application and its
potential to cause over-allocation of water to the detriment of fish and wildlife and
other water right holders. '

The TCEQ has implemented a set of basin-specific WAMs for use in each of
Texas 23 river basins. A WAM is the fundamental tool used by the TCEQ to
determine the water that may be appropriated. A standardized WAM has been
and should be used across each basin to fairly and consistently evaluate all water
right applications. If the TCEQ uses an applicant-modified WAM, the modified
WAM should be made publicly available, and it should be properly vetted prior to
use. Technical assumptions and decisions need to be evaluated by multiple
parties to ensure validity and credibility of the model. Additionally, use of an
applicant modified WAM raises questions of equity concerning other water right
applicants. It is unknown whether other applicants or potential applicants relied
upon the TCEQ WAM to determine official water availability and inform their
decisions regarding applications in the Trinity basin. At a minimum, if & new WAM

" is employed for this applicant, & full accountmg of previously applled for and

granted water rights throughout the basin is required to ensure that no water right
denials or limitations have been issued by the TCEQ based upon a previous
version of the WAM. Finally, there is potential for the City’s application to open the
door for other applicants to use specialized WAMs to support their applications

and introduce technical uncertainty in water rights permitting-decisions-by-leaving-— -
- the state with a network of competing and perhaps non-compatible WAMs to

consider.

In its modified WAM, the City adjusted the naturalized flows previously presented
in the TCEQ WAM. The central tenet of the City’s adjustment is that base flows
have increased due to changes in land use, meaning that developed areas have
allowed for more runoff than undeveloped areas. The City's application seeks to
appropriate this "new water” that has been found by its modified WAM in the Lake
Ray Hubbard watershed. This analysis of creating state water by developing land
is overly simplistic and overlooks a number of complicating factors about changes
in hydrology through time, in both surface water and groundwater, It also cannot
accurately determine if the “new water” is due solely to increased runoff or if other
sources, such as return flows, unused water rights, and other water management
operations in the basin have contributed to this “new water.” If it is state policy that
naturalized flows should be refrofited to reflect changes in land use, it's

conceivable that every TCEQ WAM must be modified from the sub-watershed to
the basin scale to reflect such changes. And it is unclear where such an exercise
may end as land uses are altered into the future. Additionally, other factors of

- change such as climate change or the presence of flood control structures may

need consideration in adjusting naturalized flows., If TCEQ determines that it is
appropriate to alter the naturalized flows in all the TCEQ WAMs, TPWD believes
that should be done with broad public input and peer review.




Ms. LaDonna Castanuela
November 24, 2008
Page 3 0of 3

TPWD may withdraw its hearing request if its concerns ¢an be met by technically
acceptable water availability modeling or by the inclusion of special protective
conditions in the permit or other appropriate means. TPWD understands that the
TCEQ will perform a detailed technical review of the application and may develop
draft permit conditions that may alleviate some or all of the stated concerns.
TPWD will continue to evaluate the merits of the proposed project as additional
technical information becomes available,

Please use the information below to place TPWD on the official mailing list for this
application. Should you have any questions, please call me at 512 389 8899,
Thank you for your attention to this matter.

Sincerely,

Colette J. Barron, Attorney

State Bar of Texas No. 00783607
Texas Parks and Wildiife Department
Legal Division

4200 Smith Sehool Road

Austin, TX 78744

512 389 8899 Phone

512 389 4482 Fax

CB:bh

¢c:. Mr. Carter Smith
Mr, Phil Durocher
Ms. Ann Bright
Mr. Mike Ray

PEIEI
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Texas Commission on Environmental Quality
P.O, Box 13087
Austin, TX 78711-3087

Re:  Application No, 08-2462] of the Clty of Dallas to Amend Certificate of
Adjudication No, 08-2462, as amended (446-12)

Dear Ms. Castafiuela:

I am writing on behalf of my client, the North Texas Municipal Water District (the
"District"), in response to the notice of an application (the "Application") to amend Certificate of
Adjudication No. 08-2462, as amended (the "Certificate"), filed by the City of Dallas
("Applicant"), Please oonsider this letter as the Distriet's formal request for a contested case
hearing on the Application.

The North Texas Mumo1pal Walter District relies upon water supplies in the Trinity River
Basin, as well as other water resources, for its municipal water supplies to meet the needs of its
members and customers, The District is the owner of a number of surface water rights in the
Trinity River Basin, including Certificate of Adjudication No, 08-2410, as amended, and it has a
pending application to amend that right currently on file with the Commission, This water right
of the District includes special conditions which limit the District's diversion of water thereunder
to times when Lake Ray Hubbard, authorized by the Applicant's Certificate, is spilling; therefore,
the Application has the potential to impact the extent lo which the District is able to utilize its
own waler rights, Additionally, the Trinity River provides water that supports the economic
health and well being of the District and its members and customers. Accordingly, the District
has significant property interests in the waters of the I'rinity River Basin, For these reasons, and
in order to protect its rights to further review the Application and.the proposed water right
amendment that may be proposed by the Executive Director and the Commission, the Distriet .
requests that the Commission conduct a contested case hearing on the Application,

The District expects to reach agreement with the Exeoutive Director and the Applicant
regarding the Application, following the Executive Director's completion of its technical review
of the Application and its preparation of a draft permit amendment, Thus, the District makes this
filing only in order to preserve its abilily 1o further evaluate the Application, the manner in which
it is reviewed by the Executive Director and considered by the Commission, and any draft permit

Lloyd Gosselink Rochelle & Townsend, P.C.
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~ Ms, LaDonna Castafiuela
November 10, 2008
Page 2

amendment that may be prepared by the Executive Director, The District anticipates that
following its further evaluation of such matters it will be able to withdraw this hearing request.

Acoordingty, on behalf of the Distriet, I request that the Commission and the Executive
Director's staff' provide the District with copies of all proposed amendments, technical
memoranda, and any other evaluations and/or any notices proposed, promulgated, or published
by the Commission or the Executive Director's staff related to this Application. Please have
these documents sent to my attention using the following contact information:

Martin C, Rochelle

Lloyd Gosselink Rochelle & Townsend, P.C.
816 Congress Ave., Suite 1900

Austin, TX 78701

(512) 322-5810

(512) 472-0532 Fax

mrochelle@l glawfirm,.com

Thank you for your assistance in this important matter,

Sincerely,

Martin C, Rochelle
MCR/aph
0446\ 2ALWUMR0811 08aph

ce:  Ms, Gwendolyn Webb
Mr. Robert McCarthy
Mr, Mike Rickman
Mr. Tom Gooch
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OilAL
WILDLIFE
FEDERATION N

Inspiring

Americans
to pratect
wildiife for

our c¢hilldren's

future,

Nov 24 08 03:150p . :

From: Nov 24 2008 15:54 P.02

A
| BT

.

£

Gulf States Natural Resource Center F:_}:,

A4 Last AVRNUS, NI 400 Austin, 1R TBTOL D12 ATL.900%  www.nwhorg CM:’
=
O
g ey
e
&

November 24, 2008 i} &:_g

4 .‘I 2

Ms. LaDonna Castafiuela ﬁ @W"ﬁ"\\

Office of the Chief Clerk, MC 105 h o

Texas Commission on Environmental Quality x RO

P.0. Box 13087 | [6 /D

Austin, TX 78711-3087 =3 SRS A0 W——

Re:  Request for Conlested Case Hearing in the Matter of Application No. 08-
24621 by the City of Dallas for an Amendment to a Certificate of
Adjudication

Dear Ms. Castafiuela:

The National Wildlife Federation (NWF) hereby requests a contested case hearing on the
above-referenced application and provides the fullowing information in support of that

requent,

This request for a contested case hearing i submitted on behall of the National Wililife
Federation through its Gulf States Natural Resource Center. The contact information for
NWF in (his matler is as [blJows; '

Myrou J. Hess

National Wildlife Federation
44 [Last Avenue, Sujte 20()
Austin, TX 78701

Ph: 512-610+7754

Fax: 512-476-9810

cmail: hess@unwf ory

This is a REQUEST FOR A CONTESTED CASE HEARING on application number
08-24621, which was filed by the City of Dallas and through which (he (ity seeks to
authorize addilional diversions of state water from Lake Ruy Hubbard. ‘The National
Wildlife Federation would be affected in a way that is not common to the geperal public
because the National Wildlife Federation is a national, non-profit organization dedicated,
among other things, 1o protecting natura) resources and the right of people to use and
enjoy those resources. NWF's membetship is composed of people who share the goals of
profecting fish and wildlife xesources and the right of people to use and enjoy those
resources. NWT has approximately 44,000 members in “I'exas many of whom use and
enjoy those resources, including the resources of the Trinity River and Galveston Bay
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Hearing Request of NWF
Appl. No.08-24621, City of Dallas
Page 2

downstream of the proposed diversions. NWE's participation in the hearing does not
requirg the participacion of individual mebers in any capacity other than possibly to
establish standing.

The Gulf States Natural Resource Center is a regional office of NWF and is located in
Austin, Texas, One of the key functions of the office is the implementation of a program
(W envie adeyuate protestion of stream and river flows to support fish and wildlife
resources in Texas, NWF is actively pursuing that goal through a vaniety of avenues,
including the filing of this bearing request.

The applicaton by the City of Dallas that is the subject of this hearing request has the
potential to significantly affcet in a dircot way the fish and wildlife resourees of the
Trinity River watershed and Galveston Bay and to affect NWF members. Through this
application, the City seeks authorization to divert an additional 119,600 acre-feet of water
per year from Lake Ray Hubbard, As a vesult of such diversions, the Trinity River
downgtream of the reservolr would experience significantly reduced flows and Galveston
Bay would experience reduoced freshwater inflows. Unless appropriately controlled, that
would result in reductions in water quality and in adverss impacts to fish and wildlife
resources and 1o the ability of people, including NWE members, to use and enjoy those
resources. Accordingly, NWI's inlerests in protecting fish and wildlife resources would
be adversely affected by the granting of this application. as would its interests in
protecting the ability of its members and others to use and enjoy the resources in and
along the River and the associated estuary system,

This application also has the potential to adversely atfect fish and wildlife resources and
NWF members in a more indirect fashion through the pracedent that it could establisly.
The City seeks to rely on a novel basis for establishing the availahility of unappropriated
water: an adjustment in naturalized flows in the relevant water availability model
("“WAM™) to “reflect the increase in xunoff that would have ocewred over the historical
period had today’s level of development been there.” If an additional appropriation is
authorized in the absence of an adequate demonsration that the water to be appropriated
will be availahle on a reliable basis, downstream flows and watex quality, along with
downstream rights, may be adversely affected. Accordingly, this application raises
important factual and policy issues that requixe careful consideration afler development of
a complere factual record,

An initinl policy issue, that has significant factual aspects, is whether a modification of
naturalized flow assumptions should be allowed. 1f such modifications are allowed, a
comprehensive mechanism for fully evaluating the appropriateness of any particular
modification is needed. An applicant should be reyulied w meet a high cvidentiary
burden in demonstraiing that such a modification is appropriate. In meeting that burden,

e U SO
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Hearing Request of NWE
Appl, No.08-24621, City of Dallas
Page 3

an applicant should be requived to demonstrate that all factors potentially affecting
naturalized {low assumptions have been adequately evalnared, including factors such as
groundwater depletion that might reduce inflow, rather than simply one particular factor
that might increase runoff, Basing an appropriation upon increased impervious cover also
raises major policy and factual issues about measures required to maintaby. the assumed
increased runoff in the future. For example, how would iraplementation of measures such
as rainwater harvesting, use of green roofs, and pervious paving alfect the fulure
availability of the appropriation?

Although NWF has serious concerns about the application, NWF is not unalierably
opposed (o its approval. NWI recognizes that obtaining increased yield from existing
reservoliny, 10 it can be achicved i o dependable mauner that docs not have unintended
adverse consequences for water management and the environment, can be a positive
development. Accordingly, NWI is interested in participating in the devetopment of
conditions to be included in any permit to address adverse impacts to fish and wildlife
resouraes, water quality, commercial and recreational fisheries, and other recreational
activitics resulting from any diversion authorization that might be grauted. Jn addition,
NWEF is interested in ensuring that the potential recipients of any water from those
additional diversions have implemented adequate water conservation and drought
managenent measures to ensure that any diversions are, in fact, necessary and that state
water s used in a way consistent with the public welfare, NWT also is vitally inferested in
cnsuring that an adequate record is ereated and that the important policy issues raised by
this application are carefully considered and appropriately resolved.

Please contact me at the phone number or address listed below if you lave any questions
or need additional information,

Sincerely,

Myron J\Hess,
Manager, Texas Water Programs/Counsel
Office: 512-610-7754

Fax:  512-476.9810

Email: hess@nwe.org

A4 East Avenug, Suite 200

Austin, TX 78701




TEXAS BOARD OF LLEGAL SPECIALIZATION

Law OrFrices OF

JACKSON, SJOBERG, MCCARTHY & WILSON, L.L.P,
711 WEST 7TH STREET
V\/ E_, AUSTIN, TEXAS 78701-2785

Davin E. JacksoN®

JOHN MATTHEW SJoBERGH G’Z)/\/\ \ FAX (512) 225’5565 LAURA KELLEY

EOMONDR R, MCCARTHY, JR

- )
ROBERT WILSON ’ @Wﬁ

OF COUNSEL,

“BOARD CERTIFIED IN QIl.,
GAs AND MINFRAL L.AwW

October 31, 2008 ¢ KT ﬂ} & FOU% TLIGENSED IN TEXAS AND
TENNESS EE
oy By
BY /(J/g oL ‘6“8
resofelo :

ELiZABETH A, ToWNsENDT

Q

Z

Mg
The Honorable La Donna Castafivela Via Telecopier & Certifigd az?g (f;pf%f?
Chief Clerk Return Rece/z?z‘ Requesteds W & ot
Texas Commission on Environmental Quality g o Q%Eﬁ
P.O. Box 13087 (MC 105) | : o s
Austin, Texas 78711-3087 | =EE

' W

Re:  Application No. 08-24621, City of Dallas’s Application to Amend Certificate of
Adjudication No. 08-2462 (As Amended)

Dear Ms, Castafiuela:

I am writing on behalf of the City of Houston (“Houston™) in response to the notice of the

above-referenced Application (the “Application™) filed by the City of Dallas (“Dallas™) to amend
Certificate of Adjudication No, 08-2462 (the “Certificate™). Copies of the notices reviewed by
the City dated October 3, 2008 (received October 9, 2008), and October 17, 2008 (Texas

(51 2) 4727600 - SHERIDAN GILKEREON THOMPEON

Register publication), are aﬂachcd for reference.

Please consider this letter as the City of Houston’s request for the Commission to conduct a
contested case hearing on the Application,

The City of Houston relies upon the Trinity River Basin, as well as other water resources,
for its municipal water supplies to provide water to more than 3 million customers in Houston
and its environs, including Harris County, Texas. The City of Houston is the owner of, and/or
has contracts for, multiple water rights in the Trinity River Basin, including Cerhﬁcateq of

- Adjudication Nos. 08-4261 and 08-4277. Additionally, the Trinity River, including the fresh
water inflows contributed to the Galveston Bay and its estuaries, contributes to the economic
well being of the City of Houston and its citizens, :

Accordingly, the City of Houston has direct health and safety, as well as, water rights and

pecuniary interests in the well being of the Trinity River Basin and the potential impacts that the -

above-referenced Application might have on the river system, if granted.” The City is located
downstream of the discharge and diversion points identified in the Application. For these
reasons, in order to protect its rights and afford adequate opportunity to review the Application
and any proposed amendments to the Certificate that may be published by Executive Director for
consideration by the Commission, the City of Houston requests that the Commission (,onduct a
contested case hermng on the Apphcafwn
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Accordingly, on behalf of the City of Houston, I request that the Commission and the
Executive Ditector’s staff provide the City with copies of all proposed amendments, technical
memoranda, and any other evaluations, and/or any notices proposed, promulgated, or published
by the Commission ot the Executive I‘)uector’ staff’ related to this Application. Please have
these documents sent to my attention using the following contact information:

Edmond R. McCarthy; Jr.,

Jackson, ‘§]0bei g, McCarthy & Wilson, L.L.P.
711 West 7" Street
Austin, Texas 78701
(512) 225-5606
(512) 225-5565 Fax
emecarthy@jacksonsjoberg.com

Please note that this request is conditional, After further review and evaluation of the
Application and its potential impacts, Houston hopes to reach an agreement with the
Commission and Dallas on the Application that will address Houston’s interest in providing for
the health and well being of the Trinity River Basin, as well ag protecting Houston’s downstream
water rights and other affected interests, Assuming that effort is successful, the City would be
able to withdraw its contested case hearing request,

By copy of this letter, I am advising Ms. Gwendolyn Webb, special counsel for Dallas,
and Mr. Ron Ellis of the Executive Director’s staff of this request for a contested case hearing
and copies of documents.

Thank you for your assistance.

Sincerely,
Jackson, Si

“Ydmond R. McCarthy, Jt. /
Attorneys for the City of Housig
ERM/tu )

ce:  City of Houston
Attn: Mr. Jun Chang, Interim Deputy Director
Public Works & Engineering Department
Mr. Bill Beauchamp, Senior Assistant City Attorney
City Attorney’s Office

TCEQ
Attn: Mr. Ron Ellis (MC 160)
City of Dallas

Atto: Ms, Gwendolyn Webb, Special Counsel
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