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IN THE MATTER OF THIE § BEFORE THE
APPLICATION OF NEW g
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LOWER COLORADO RIVER AUTHORITY’S REPLY
TO REPONSES TO REQUESTS FOR CONTESTED CASE HIEARING

TO THE HONOCRABLE COMMISSIONERS:

The Lower Colorado River Authority (LCRA) files this Reply to the Responses to hearing
requests on the above-referenced application. For the reasons set forth below, the LCRA
vigorously disputes the Executive Director’s and New Braunfels Utilities’ (NBU) assertion that
LCRA lacks standing in this matter. In this Reply, LCRA clarifies the information provided in its
timely-filed request for a contested case hearing by providing further relevant information and

reurges its request insofar as surface water rights continue to be an issue in this matter.

1. LCRA HAS STANDING IN THIS MATTER
IF CERTIFICATE OF ADJUDICATION NQ. 18-3824 IS IN PLAY

For a party to have standing to challenge a governmental action, as a general rule, it “must
demonstrate a particularized interest in a conflict distinct from that sustained by the public at
large.” South Tex. Water Auth. v. Lomas, 223 S.W.3d 304, 307 (Tex.2007); see Brown v. Todd,
53 S.W.3d 297, 302 (Tex.2001) (“Cur decisions have always required a plaintiff to allege some
injury distinct from that sustained by the public at large.”); Tri County Citizens Rights Org. v.
Johnson, 498 S.W.2d 227, 228-29 (Tex. Civ. App.—Austin 1g73, writ refd n.r.e.) (“It is an
established rule ... that ‘... sufficiency of a plaintiff’s interest (to maintain a lawsuit) comes into
question when he intervenes in public affairs.”) For purposes of contested case hearings on water
rights applications, more particularly, the legislature has defined an “affected person” as one who
has a personal justiciable interest related to a legal right, duty, privilege, power, or economic

interest affected by the administrative hearing, and has directed the TCEQ to establish rules



identifying factors for making a determination of whether a person is an affected person in a
contested case hearing.

TCEQ rules make clear that a contested case hearing can only be requested by: 1) the TCEQ
Commissioners, 2) the TCEQ Executive Director, 3) the Applicant, and 4) any “affected person”.2
The critical question with respect to contested case hearing requests is whether the person
requesting the hearing is an “affected person.”3 An interest that is common to members of the
general public does not qualify as a personal justiciable interest.# When determining whether an
individual or entity is an “affected person,” all relevant factors are to be considered by the
Commission, including: 1) whether the interest claimed is one protected by the law under which
the application will be considered; 2) distance restrictions or other limitations imposed by law on
the affected interest; 3) whether a reasonable relationship exists between the interest claimed and
the activity regulated; 4) the likely impact of the regulated activity on the health, safety, and use
of property of the person; and 5) the likely impact of the regulated activity on use of the impacted
natural resource by the person.s

The Lower Colorado River Authority (LCRA) and New Braunfels Utilities (NBU) have a
long-term lease of land and other assets, which has been amended over time. See Exhibit A.
(collectively “Lease Agreement”). This Lease Agreement also includes specific provisions related
to water rights that are presently the subject of pending litigation in civil court,® and which LCRA
asserts have the potential to be affected by this pending application. Curiously, after spending

pages and pages making the same arguments to the Commission that it made in district court,

1 TEX. WATER CODE § 5.115(a). See also 30 TEX. ADMIN. CODE § 55.256(a).

2 30 TEX. ADMIN. CODE § 55.251(a).

Tex. Comm’n on Envtl. Quality v. Sierra Club, 455 S.W.3d 228, 234 (Tex. App.—Austin, 2014).
30 TEX. ADMIN. CODE § 55.256(a).

1d. § 55.256(c).

New Braunfels Utilities v. Lower Colorado River Authority et al., Cause No. C2015-1358B in the
207th District Court, Comal County, Texas.
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NBU fails to acknowledge that LCRA vigorously disputes NBU’s arguments and that the case
remains unresolved while on appeal.”

Briefly, the agreements between NBU and LCRA provide for the option for the water rights
to revert to LCRA upon termination of the Lease Agreement in March 20, 2037. These are the
same water rights that are presently reflected in Certificate of Adjudication No. 18-3824, as
amended. Certificate of Adjudication No. 18-38248B authorizes NBU to use 5,658 acre-feet/year
of water from the Guadalupe River for municipal, industrial and other uses, and is specifically
identified in the application that is the basis of this proceeding as a source of some of the surface
water-based effluent to which NBU has sought indirect reuse rights. NBU’s Response Brief
contains many of the same legal arguments regarding the contract that is the subject of the lawsuit
and which the LCRA vigorously disputes. NBU itself has also stated on the record that the
reversionary interest under the lease “by definition, is an existing property right.”® Resolution of
that contract dispute is clearly within the court’s exclusive jurisdiction, however, and there is no
need to re-argue those pbints here for the Commission to conclude that LCRA is an affected
person.

The Cffice of Public Interest Counsel (OPIC) correctly recognizes that LCRA’s interests are
affected by the application filed by NBU. Indeed, it is surprising that the Executive Director claims
that LCRA’s interests are common to the general public or too remote to be affected. The mere
fact that there is ongoing litigation brought by NBU regarding the meaning of the Lease
Agreement’s water rights language belies the argument that the rights are too remote to confer
standing on the LCRA as an affected person in this matter. And, as stated above, NBU recognizes

that a reversionary interest is an existing property right.

7 Lower Colorado River Authority General Manager and Directors v. New Braunfels Utilities, Cause
No. 03-16-00077-CV, in the Third Court of Appeals, Austin, Texas.

8  See Exhibit B, Plaintiff's (NBU’s) Response to the LCRA General Manager’s and Directors’ Plea to the
Jurisdiction at 3, New Braunfels Utilities v. Lower Colorado River Authority et al., Cause No. C2015-
1358B in the 207th District Court, Comal County, Texas.
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Because of LCRA’s asserted contractual right, the fact that LCRA is not the current holder
of the water rights does not diminish its particularized interest in this proceeding in any way
because a right to own the water right in the future is an interest distinct from the general public.
TCEQ lacks jurisdiction to resolve the parties’ contract dispute and respective interests in the lease
and the water right.9 However, until that issue is finally resolved, and so long as Certificate of
Adjudication No. 18-3824 is in any way at issue in this proceeding, the LCRA asserts a
particularized interest in the water right that — contrary to the Executive Director’s Response — is
clearly not common to the general public and which could be adversely affected by the pending
proceeding. LCRA has provided sufficient detail regarding its rights under the disputed Lease
Agreement to demonstrate its right to standing in this case if Certificate of Adjudication No. 18-
3824 remains or resurfaces as an issue in this proceeding.

As clearly shown in the ongoing litigation between the LCRA and NBU, the LCRA’s
ownership interest in Certificate of Adjudication No. 18-3824 under the Lease Agreement is a
justiciable interest that could be affected if indirect reuse of effluent derived from that water right
remains an open issue in this application. Notably, however, the LCRA has not sought a hearing
on this application if no other requests are granted. This is because the LCRA’s distinct interest in
this proceeding is not necessarily adverse to NBU’s interest in this proceeding — both NBU and
the LCRA presumably have the same interest in preserving the full use and reuse of the water
appropriated under Certificate of Adjudication No. 18-3824 to the fullest extent allowed under
the law. To have standing, LCRA has “to show only that they will potentially suffer harm or have
a ‘justiciable interest’ related to the proceedings.” *© In other words, though it may be uncommon

in permit proceedings, a person need not be adverse to the applicant to be “affected.”

9 See, e.g., Harris County Fresh Water Supply Dist. No. 61 v. FWO Development, Ltd., 396 S.W.3d
639, 647 (Tex. App.—Houston [14th Dist.] 2013, no pet.)(Commission not vested with exclusive
jurisdiction to determine breach of contract claim.).

1o Heat Energy Advanced Tech. v. West Dallas Coalition for Envtl. Justice, 962 S.W.2d 288, 295 (Tex.
App.—Austin 1998, pet. denied) (emphasis added).
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A 2, LCRA IS NOT INTERESTED IN NBU’S INDIRECT REUSE OF GROUNDWATER

The LCRA recognizes and appreciates that NBU now claims that its application no longer
seeks any rights to indirectly reuse water that originates from the Guadalupe River, including
water appropriated under Certificate of Adjudication No. 18-3824.1 If the Commission’s order of
referral to the State Office of Administrative Hearings (SCAH) specifically limits the proceeding
to issues related to that portion of NBU’s application to indirectly reuse only effluent derived from
groundwater, then the LCRA acknowledges that it is not affected by the application in a manner
distinct from other water rights holders in this state with a general interest in the Commission’s
handling of applications to indirectly reuse groundwater-based effluent.

Should the Commission, however, keep alive any portion of NBU’s request that could be
interpreted to allow the SOAH judge to re-open consideration of NBU’s request to indirectly reuse
state water, and specifically any effluent derived from Certificate of Adjudication No. 18-3824B,
the LCRA urges the Commission to recognize the LCRA’s status as an affected person entitled to
participate in any contested case hearing on this application so that LCRA can ensure the value of

the water rights that are the subject of the Lease Agreement are not diminished.

3. CONCLUSION
For the reasons set forth above, LCRA requests that: (1) the Commission formally accept
NBU’s withdrawal of its request to reuse state water derived from Certificate of Adjudication No.
18-3824 and expressly limit any hearing on the merits to those related to NBU’s application under
Tex. Water Code § 11.042(b) such that LCRA’s participation is not needed; or (2) affirm LCRA’s
personal justiciable interest in the Lease Agreement affecting Certificate of Adjudication No. 18-

3824 and grant LCRA’s request to participate in any hearing that is granted on this matter.

\

1 See, e.g., NBU’s Response to Requests for Contested Case Hearing at 1-2, fn. 1; 11-12.
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Respectfully submitted,

LYN E. CLANCY
State Bar No. 00796448
Managing Associate General Counsel

GREG GRAML
State Bar No. 24059846
Associate General Counsel

JAMES RADER
State Bar No. 16452570
Associate General Counsel

LOWER COLORADQO RIVER AUTHORITY
P.0C. Box 220

Austin, TX 78701

Tel: (512) 578-3378

Fax: (512) 578-4010

Lyn.Clancy@lcra.org

Greg.Graml@lcra.org
James.Rader@lcra.org

By:

I};n E. Clancy

ATTORNEYS FOR THE LOWER
COLORADQO RIVER AUTHORITY

CERTIFICATE OF SERVICE

I hereby certify that on July 25, 2016, the original and seven true and correct copies of

the Lower Colorado River Authority’s Reply to Responses to Requests for Contested Case
Hearing were filed with the Chief Clerk of the TCEQ and a copy was served to all persons listed
on the attached mailing list via hand delivery, facsimile transmission, electronic mail, or by

deposit in the U.S. Mail.

) ij~n E. Clancy
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MAILING LIST
NEW BRAUNFELS UTILITIES
DOCKET NQO. 2016-0162-WR; WATER RIGHTS PERMIT NQ. 12469

FOR THE APPLICANT:

Sara R. Thornton

Lloyd Gosselink Rochelle & Townsend, PC 816
Congress Avenue, Suite 1900

Austin, Texas 78701-2478

Tel: (512) 322-5800
sthornton@lglawfirm.com

FOR THE EXECUTIVE DIRECTOR

Todd Galiga, Senior Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.0O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-06C0
Todd.Galiga@tceq.texas.gov

Sarah Henderson, Technical Staff

Texas Commission on Environmental Quality
Water Availability Division, MC-160

P.C. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-2535

Sarah.Henderson @tceq.texas.gov

Brian Christian, Director

Texas Commission on Environmental Quality
Environmental Assistance Division

Public Education Program, MC-108

P.0. Box 13087 ~

Austin, Texas 78711-3087

Tel: (512) 239-4000

Brian.Christian @tceq.texas.gov

FOR PUBLIC INTEREST COUNSEL

Vic McWherter, Public Interest Counsel
Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103
P.0. Box 130687

Austin, Texas 78711-3087

Tel: (512) 239-6363
Vic.Mcwherter@tceqg.texas.gov

DOCKET NO. 2016-0162-WR
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FOR ALTERNATIVE DISPUTE RESOCLUTION

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.C. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010
Kyle.Lucas@tceq.texas.gov

FOR THE CHIEF CLERK:

Bridget Bohac

Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.C. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

http://www14.tceq.texas.gov/epic/eFiling/

REQUESTER(S) / INTERESTED PERSCN(S):

See attached list.
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REQUESTER(S):

Molly Cagle

Baker Botts LLP

98 San Jacinto Blvd Ste 1500
Austin, TX 78701-4297
molly.cagle@bakerbotts.com

Jim Mathews

Mathews & Freeland, LLP

8140 N. Mopac Expy., Ste. 2-260A
Austin, TX 78759-8837
jmathews@mandf.com

Phil Wilson

Lower Colorado River Authority
P.O. Box 220

Austin, TX 78767-0220

INTERESTED PERSON(S):

Carolyn Ahrens

Booth Ahrens & Werkenthin, PC
206 E. oth Street, Ste. 1501
Austin, TX 78701-4423
carolyn@baw.com
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LEASE INDENTURE

This LEASE INDENTURE supercedes and stands in the place of
that existing lease ‘executed the 20th day of July, 1978, between
LOWER COLORADO RIVER AUTHORITY (hereinafter called "LCRA“), an
agency of the State of Texas, and NEW BRAUNFELS UTILITIES
(hereinafter ¢alled “UTILITIES"), ite successors and assigns, a

"

subdivision of the City of New Braunfels, Texas:
WITNESSETH
I. The Leased Premises

LCRA does hereby demise and léase unto UTILITIES, its
successors and assigns, for the term hereof the property
described as Tracts I and II of Exhibit "A" attached hereto
effective 2April 1, together with +the property describked in
Paragraph XV hereof subject to the reservation of rights by LCRA
set forth on said exhibit and to the further terms and conditions

hereof.

ct

II. Terms and Ren

UTILITIES does hereby hire the leased premises for and
during the term of fifty (50) years from April 1, 1887, and
hereby covepants and agrees to pay in advance tc LCRA at its
offices in Austin,

Travis County, Texas,

a net annual xen‘ta

exclusm’e -::f any étrum,uras( ’Lhereon, said fair‘i

s

the‘tevrm‘ hgre.orf “to be ONE HUNDRED Ti—iiRT%NINE T}{ousmm DDLLE;&RS
($139,000,00} . Saq‘.d falir valuation shall be determined for each
subsequent ten {10’) year period, or part thereof, in advance of
such period by agreement of LCRA and UTILITIES or, if they cannot
agree, by an independent appraiser, cqualified as HM.A.I. or
equivalent apf;ointed by the Governor of the State of Texas. If

\RB2.33 ~1
02/23/87 fat
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the parties are unable to agree upon such fair valuation within
hinety (20) days of the beginning of the period to which such
valuation would be' applicable, either party may request t;le
appointment of such appraiser. The decision of the appraiser so
appointed shall be final and conclusive and shall be wade within
sixty (60} days after appointment. The expensse assocciated with
such appraisement shall be shared equally by the parties. In no
event shall the annual rental under any circumstances be less
than EIGHT THOUSAND THREE HUNDRED FORTY DOLLARS ($8,340.00) net
to LCRA. For such renewal periods all of the terms, other than
the lease rental, shall remain the same. The total rental
provided in this section shall be subject to payment in the

following sequence.
IXI. Time and Form of Pavyment

During the term of this lease, all payments of rent shall be
paid in egual installments in advance, in lawful money of the
United States on April 1, July 1, October 1, and January 1, the
first installment being due and payable on April 1, 1987. Any
installment of rent éccraing under the provisions of this lease,
which shall not be paid vhen due, shall bear interest at the rate
of Hine Percent (9%) per annum from the date when the same shall

be payable.
IV. 'Net Return

The purpose and intent of this lease is that the rental
provided for in Section XI shall be an absolute net return to
ILCRA and that all expenses, costs and charges of every kind and
nature in connection with the owneréhip, use, maintenance, upkeep
and preservation of the premises, except such provision thereof
which may be used by LCRA under the provisions of Section X(1)
hereof, shall be borne and paid for by UTILITIES.

\RB2.33 2
02/23/87
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V. Condition eof Premises
E
!

The premises cnnsigt of an electric éenerating plant site on
which are located buildings, structures, generating equipment and
appurtenant facilities formerly used for hydro as well as steam
poweraed electric generation, but now out of service and no longer
capable of being operated for such purpose. UTILITIES has made a
thorough inspection of the premises, has observed the condition
of the improvements thereon, is aware that potentially dangerous
conditions exist at many locations on the premises and that the
structures thereon are in various stages of disrepair. UTILITIES
accepts the premises in its present existing condition except as
to existing asbestos condition on the leased premises, and LCRA
makes no representation or warranty of any kind or character as
to the safety, fitness or condition of the premises and the
improvements thereon whatsoever.

Y

Vi. Assumption of Responsibilitv by UTILITIES

UTILITIES, as part of the consideration for this lease,

assumes total responsibility for the following:

(1} The sdfety of all persons and their property that may
at any time be using, occupying or visiting the leased premises
and does hereby agree to indemnify and hold LCRA harmless against
any claims or demands on account of any loss, injury, death or
damage to such persons or their property which may at any time be
suffered during the term hereof, except for the existing asbestos
condition aforesaid, UTILITIES shall not be liable for negligence
or misconduct of ICRA, its employees, agents or contractors., At
the time of execution of this lease UTILITIES has outstanding a
policy or policies of insurance in the amount of THREE MILLION
DOLLARS (%$3,000,000.00), the terms of which UTILITIES shall e¢ause
to be expanded to cover the assumption of responsibility by

UTILITIES provided for in this section and shall furnish to LCRA

Q
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evidence satisfactory to LCRA that such insurance is in full
force and effect and adequate to cover such assumed
responsibiléty.

The parties agree that in the future it may be financially

necegsary for UTILITIES to reduce the coverage of such policy or
policies of insurance because of the premium costs thareaf or
laws or regulations which may be promulgated. In the event
UTILITIES determines in the future to reduce such insurance
coverage, then written notice of such intention shall be
furnished to LCRA at least six (&) monthe in advance of any such
reduction, with full particulars of what the reduction will be.
] In no event shall UTILITIES carry less than ONE MILLION FIVE
HUNDRED THOUSAND DOLLARS ($1,500,000.00} in such coverage and in
any event UTILITIES agrees to indemnify and hold LCRA harmless
against any claims or demands on account of any loss, injury,
damage or death to persons or property which at any time may be
suffered during the term hereof,-i;cept for the existing asbestos
condition aforesaid, UTILITIES shall not be liable for negligence
or misconduct of LCRA employees, agents, or contractors.

{2) The operation of all water controls on the leased

premises that affect the flow of the Comal River,

VII. Use of the Leased Prenises

UTILITIES covenants that during the term hereof it will, in
the use of the leased premises, conform %Yo and observe all
applicable laws of any governmental entity of the State of Texas
and the United States, or any agency thereof, and will not in any
way use or permit the use of the leased premises in any way
contrary to Article 8280-107, V.A.T.S., under which LCRA was

established and now exists,

o
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VIII. Maintenance of Existing Structures - New Construction

UTILITIES will not during the term hereof have any
obligation to maintain or repair any existing structures on the
leased premises. UTILITIES shall have the right, subject to the
provisions of Section X hereof, at its sole cost, risk and
expense, to demolish and remove such structures as it may desire.
UTILITIES may construct or cause to be constructed at its sole
cost, risk and expense such new structures and improvements on
the leased premises as it sees fit so long as such action by
utilities does not in any way interfere with or impair the

exercise of any right reserved by LCRA.
IX. pPefault by UTILITIES - LCRA's Rights on Termination

If at any time there shall be a default upon the part of
UTILITIES in the payment of rent or in the performance of any
other covenant or agreement herein contained and such default
continues for a period of thirty (30) days after ICRA has
notified UTILITIES in writing of such default, LCRA may at its
option forthwith declare this lease terminated in all respects.

Upon the termination of this lease, whether by expiration of
its term oxr otherwise, all buildings and other structures,
whether impreoved or constructed by UTILITIES or not, shall belong
to LCRA and no compensation shall be due UTILITIES therefor and
upon such termination UTILITIES shall at once surrender and

deliver up the leased premises together with all improvements

thereon to LCRA.
X. Reservation of Rights by LCRA

{1) LCRA reserves the right to relocate its existing
substation to the leased premizes described as Tract I of Exhibit
"A" and to maintain all present transmission or distribution

lines located on the leased premises and the right to construct

2
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new and additional necessary transmission or distribution lines
and appurtenances on, over and across the leased premisfes;
provided, however, that should additional lines be contemplated
to be built or installed by the LCRA, the UTILITIES will be
advised and the LCRA will disocuss with the UTILITIES the proposed
project and location so that the additions shall be designed to
cause as little interference with the UTILITIES' use of the
property as may be economically feasible to the LCRA, and the
LCRA retains the full right of access to the leased premises for
the purpose of constructing, reconstructing, inspecting,
patrolling, operating, maintaining and removing such facilities.

UTILITIES' right to salvageable material does not apply to
any personal property used or useful in connection with LCRA's
transnission and distribution of electric power and energy as

described above.

XI. Hater Rights

LCRA reaffirms the transfer and assignment %o UTILITIES
during the existence of this lease as an appurtenance to the
leased premises the following water rights that were previously
transferred and assigned under the prior lease indenture dated

July 20, 1978, including:

(1) All rights held by LCRA under Certified Filing No. 135
and No. 136;

(2) All rights held by LCRA as described in Claim No. 1551,
as shown by the permanent records of the Texas Water Commission.

Upon the termination of this lease, the foregoing water
rights shall revert to LCRA, at the option of LCRA.

In the event the UTILITIES should determine that it no
longer wishes to maintain all or any part of the above water
rights, then it shall promptly notify the ILCRA in writing and
cooperate with LCRA in transferring such water rights back te it
at the LCRA's choice.

\RB2.33 6
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XII. 8Sale ox Transfer of Rights

i

UTILITIES agrees that it will ;not sell or transfer all or
any part of its righ;:s hereunder witheout prior written consent of
LCRA and shall furnish to LCRA full details of any request for
transfer or assignment as a predicate for its consideration in
making its determination for approval. Such consent shall not hé

unreasonably withheld.

XIII. Hater Well and Equipment

This lease shall, in addition to the property described in
Exhibit "a" attached hereto, and in paragraph XV hereof, also
include a tract of land approximately 34 feet by 26 feet conveyed
by deed from Meta Penshorn to Comal Power Company, dated November
2, 1925, together with the water well, pump, and appurtenances
located thereon, all as more particularly described in Exhibit
npe  attached hereto, under the terms and conditions of this
lease; provided, however, that for the property and eguipment
described in Exhibit ®"B" UTILITIES shall pay the LCRA the sum of
ONE THOUSAND TWO HUNDRED DOLLARS {$1,200.00) annually, to be paid
in gquarterly installments of THREE HUNDRED DOLLARS (%$300.00) each
beginning April 1, 1987; for the term of this lease. This
payment shall be in addition to the amount provided in Section

II.
AIV. Notice of Intention ko Sell

In the event LCRA or its successors or assigns determines to
gell the leased premises upon the termination of this lease, for.
whatever reason, the UTILITIES shall be advised six (6) months in
advance of any such proposed sale and UTILITIES shall be accorded
the opportunity to purchase such property under the laws and
regulations of the LCRA Board or bond indentures or resolutions
as may then be applicable to any such sale,

\RB2.33 7
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! XV. Acknowledgment of Sublease

*

LCRA does hereby acknowledge and ratify that one certain
sublease agreement executed october 27, 1978, between UTILITIES
and Wurstfest Association of New Braunfels, for a term of fifty
(50) years to be in full force and effect, according to its terns

and conditions, on the following described property:

the tract containing approximately 7.64 acres
together with all improvements thereon
situated {except as reserved in Section X .
hereof of the aforementioned lease located
across the Landa Park main entrance roadway
from the Comal Plant tract and being all of
the lands described as YTract No. 2", and
that part of "Tract No. 3" owned by Lower
Colorade River Authority along the Comal
River between North Sequin Street (Landa
Street) and the confluence of the said Comal
River and the old bet of said river, which -
Tracts 2 and 3 are described in deed from
Landa Milling Company, et al, to Comal Powey
Conpany, dated August 17, 1925, recorded in
Volume 61, pages 374~38% of the Deed Records
of Comal County, Texas, and subject to the
reservations and restrictions in said
instrument and in this agreement, and further
subject to the rights of any adjoining
property owners as te ingress and egress
based on the laws of the State of Texas or
permission and agreements previously
authorized to said adjoining land owners by
the Lower Coloradoe River Authority.

XVI. Capital Improvements

low UTILITIES to have a credit applied to the

. is obligated to pay LCRA under Clause No. II

tll capital improvements made during any year
that the lease is in force. Capital improvement means money
spent by UTILITIES for all permanent improvements to the leased
premises over and above the cost of the new substation. It does
not include the relocation, operation and maintenance cost of the
new substation to be located on the leased premises which will be
used jointly by UTILITIES and ICRA. fThe cost of relocation
including operation and maintenance of any electric transmission
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or distribution 1line which is for the use and benefit of
UTILITIES and LCRA shall not be deemed a capital improvement.

XVII. Access to Adioining Property

UTILITIES, including LCRA, shall have access and over and
across the entire property described in Exhibit "C" which i$
under lease to the City of New Braunfels, by ICRA, including the
right of ingress, regress, and egress for the operation and
maintenance of all electrical wires that cross the above
described property. This includes access for operation and
maintenance of the substatlon presently located on the property
described in Exhibit %o, LCRA and UTILITTIES shall have an
easement over, and across, the property described in Exhibit #D®,
the City of New Braunfels shall have the right to use said
easement. LCRA and UTILITIES shall alsc have an access easement,
Exhibits "D" and "E", which is over, and across, the property

described in Exhibit "cv.

LCRA is contenporaneously with the execution of this lease
entering into a lease with the City of New Braunfels to Lease
approximately 17.930 acres of land, more or less, to be utilized
by the city of New Braunfels as additional park land for Landa
Park, which was previously under lease to NBU by LCRA. In the
event LCRA or the City of New Braunfels terminates its lease to
the aforesaid 17.930 acres, NBU will have the right to /lease back
said 17.930 acres undexr terms and conditlons of the July 20,
1978, Lease, with the lease rental to be based upon 17.930 acres

only.

\RB2.33 s
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XIX. Permanent Easement

LCRA and NBU plan te improve and make additions to the
existing NBU substation on the leased premises to be used jointly

by NBU and LCRA. The need for this substation by NBU may

continue past the expiration of <this lease. Therefore,

recognizing NBU's future needs, LCRA agrees to grant and hereby
grants unto NBU a permanent easement to that portion of the real
property on the leased premises that will be used for the new
substation. This easement shall continue afteyr the expiration of
this lease so long as that portion of the real property of

leased premises is being used for the substation. Should the

substation be discontinued, the eacement shall terminate and

as well as all improvements, shall revert back to LCRA.

XX.

LCRA and HNBU agrees to divide the cost of fencing the
substation with NBU being allowed to have a capital credit for
its portion of the cost which may be carried over during the term

of the lease, from one year to the next until such credit is

fully used.

Fencing

IN WITNESS WHEREOF, this lease has been executed

duplicate originals by the parties hereto this g&“" day of

M& wacrad , 1987 .

NEW BRAUNFELS UTILITIES

LOWER COLORADO RIVER AUTHORITY

the

it,

new

=Y

Bob Sohn, P, E.
General Manager

\RB2.33
02/23/87
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8. David Freeman
General Manager
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STATE OF TEXAS §
COUNTY OF COMAL , §

¥

Before me, the Ondersigned authority, on this day personally
appeared $. David Freeman, General Manager of the Lower Colorado
River Authority, an agency of the State of Texas, known to me to
be the person- whose name is subscribed to the foregoing
instrument, and acknowledged to me that he executed the same for
the purposes and consideration therein expressed,

given under my ham}riané seal this agﬁ*‘ day of
— , 19 .

At Me Mrerr

Notary Public in and for
The State of TEXAS

My commission expires: ‘?ZZZ[{S’

STATE OF TEXAS §
COUNTY OF COMAL 5§

Before me, the undersigned authority, on this day personally
appeared Bob Schn, P.E., General Manager of New Braunfels, Texas,
known to me to be the person whose name is subscribed to the
foregoing instrument, and acknowledged to me that he executed the
same for the purposes and consideration therein expressed.

Given under my hand and seal this ;ffd day of

?M . 1987 .

Notary Public in and for
The State of TEXAS

My commission expires: 7/r7/8¢

\RB2.33 11
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Field note description of 10.15 acres, more or less, out of a 32.846
acre tract being the remaining portion of the original 33.74 acre tract
after previous conveyances, said 33.74 acre tract being out of the Juan
Martin Yeramendi Two League Grant, Survey No. 1, Abstact No. 2, Comal
County, Texas, located in the City of New Braunfels, described in deed
from the City of San Antonio to the Lower Colorado River Authority, dated
January 27,1972, recorded in Volume 192, page 957 of the Comal County
Deed Records. Said 10.1% acres being more particularly described by
metes and bounds as follows:

BEGINNING at a 1" iron rod set for the Northwest corner of this tract and

from which said point a §* dron rod set at the original Northeast corner of

said 33.74 acre tract, also being the Northeast corner of said 32.855 acre tract,
bears N 60°23°50" E, a distance of 655.91 feet;

THENCE, with the following 8 courses and distances for corners of this tracts

1.} § 05°59'08" W a distance of 21.50 feet to a 1" iron rod set,
§ 21°14'00" E, a distance of 40.00 feet to a " iron rod set,
§ 48°27'08" E, a distance of 40.00 feet to a i" iron rod set,
§ 75°40'16" E, a distance of 40.00 feet to a 1" iron rod set,
$ 21°14'00" E, a distance of 931,40 feet to 2 point,

N 65°38°00" E, a distance of 30.60 feet to 2 point,

) § 24°22700" €, a distance of 51.60 feet to a point,

B.) S 65°09'00" W, a distance of 33.50 feet to a point,

.
*
L3

*

z.)
3.}
¢ )
)
7.)

THENCE, S 21°14* £, a distance of 75.00 feet to a i" iron rod set in the North
line of Landa Street, also being in the North line of a 0.269 acre Right-of-
Way tract deeded to the State of Texas, recorded in Volume 133, page 228,

of the Comal County Deed Records:

THENCE, N 89°39" W, along the North line of Landa Street and North line of
said 0.269 acre tract a distance of 272.72 feet to a §" iron rod set for a corner
of this tract;

THENCE, S 79°00' W, along the North line of Landa Street and North line of
said 0.269 acre tract, a distance of 57.40 feet io a }"iron rod set for a
corner of this tract;

THENCE, N 89°39' W, with the North line of Landa Street and original Scuth
Yine of gaid original 33.74 acre tract, a distance of 132.09 feet to a }"
iren rod set for the Southwest corner of this tract at the intersection

of the Rorth line of Landa Street and the East line of Fredricksburg Avenue;

THENCE, N 18°01' W, along the East line of Fredricksburg Avenve, a distance
of 1021.20 feet to a {" iron rod set for the Northwest corner of this tract

THENCE , § 69°10° E, paraliel to and 100 feet perpendicular distance South of
the original North Tine of said 33.74 acre tract a distance of 334.62 feet
to th POINT OF BEGINNING, said tract contains 10.15 acres more or less,

EXHIBIT “A"
TRACT 1
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Field note description of 3.930 acres, more or less, out of 2 32.846 acre tract
being the remaining portion of the original 33.74 acre tract after previous con-
veyances, said 33,74 acre tract being out of the Juan Martin Veramendi Two
League Grant, Survey No. 1, Abstract No. 2, Comal County, Texas, Located in the
City of New Braunfels, described in deed from the City of San Antenio to the
Lower Colorado River Authority, dated January 27, 1972, recorded in Volume 192,
Page 957 of the Comal County Deed Records. Said 3.930 acre tract being more
particularly described by metes and bounds as follows:

COMMENCING at a 4" iron rod set at the Soytheast cornmer of said 32.846 acre
tract and the Southwest corner of a 0.049 acre Right-of-Way dedication to the
City of New Braunfels recorded in Volume 169, Page 439, also being in the Rorth
Tine of a 0.269 acre Right-of-Way tract deeded to the State of Texas, recorded
in Volume 133, Page 228 a1l of ‘the Comal County Deed Records;

THENCE N 89°39* W, along the North line of Landa Street and the North line of
said 0.269 acre tract, a distance of 84.50 feet to a " iron rod set for the

BEGINNING POINT of this tract;

THENCE N 89°39' W, along the North line of Landa Street and North line of said
0.269 acre tract, a distance of 280.50 feet to a nail set in concrete for a
corner of this tract;

THENCE S 87°06" W, along the North line of Landa Street and North Vine of said
0.269 acre tract, & distance of 30.10 feet to a " iron rod set for a corner
of this tract;

THENCE N 89°39' W, along the North line of Landa Street and North line of said
0.269 acre tract, a distance of 72.3 feel to point for a corner of this tract;

THENCE N 24°20' W, a distance of 127.5 feet to a point for the most Westerly
corner of this tract in chain link fence;

THENCE N 65°21'41" E, alang said fence a distance of 151.03 feet to a point
for an interior corner of this tract:

THENCE N 24°23' W, along said fence a distance of 229,90 feet to a point for a
corner of this tract;

THENCE N 64°12' €, along said fence a distance of 7.00 feet to a2 point for
an interior corner of this tract;

THENCE N 24°17' W, along said fence a distance of 109.70 feet to a point for the
Northwest corner of this tract, from which said point a chain link corner post
bears N 24°17' W, a distance of §.3 feet;

THENCE N 65°38' E, a distance of 254.15 feet to a nail set in concrete for the
Northeast corner of this tract;

THERCE S 24°22 E, 2 distance of 400,00 feet to a " iron rod set for a corner
of this tract;

THENCE S 08°37°'32" E, a distance of 235.35 feet to the POINT OF BEGINNING,
said tract contains 3.93 acres, more or less.

Q

EXHIBIT "A" Sg
TRACT II §§
*

EXHIBIT A




EXHIBIT "B"

That portion of a certain tract of land known as
the Penshorn Property and conveyed by deed from Meta Penshorn, a
feme sole, to Comal Power Company, dated November 2, 1925,
recorded in Volume S1,Pages 572~573, Deed Records, Comal County,
Texas, more particularly described as follows:

Commencing at the Northwest corner of said penshorn
Property:

Thence Southerly down the West line of said property
34 feet to an existing corner post:

Thence Easterly at right angles to said West line
along existing fence line 26 feet to an existing
corner post of said fenced location on the East line
of said pPenshorn Property:

Thence Northerly along existing fence line and the
East line of said Penshorn Property 34 feet to the
Northeast corner of said Penshorn Property: ‘

Thence Westerly along the north line of saaﬁ Penshorn
Property to the place of beginning,

together with the water well and all surface equipment, pipe,

pumps, motors, fences, buildings located thereon: provided, however,
that the LCRA reserves the right to maintain, reconstruct or rebuild
electric power lines over, across or above said property as in itsg

sole judgment shall be necessary or proper.

EXHIBIT A
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Field note description of 17.930 acres, more or less, out of a 32.846
acre tract being the remaining portion of ithe original 33.74 acre tract
after previous conveyances, said 33.74 acrne tract being out of the Juan
Martin Veramendi Two League Grant, Survey No. 1, Abstract No. 2, Comal
County, Texas, lTocated in the City of New Braunfels, described in deed
from the City of San Antonio to the Lower Colorado River Authority, dated
January 27, 1972, recorded in Volume 192, page 957 of the Comal County
Deed Records, Said 17.930 acres being more particularly described by
metes and bounds as follows:

BEGINNING at a 1™ iron rod Set for the Northeast corner of this fract
same being the Northeast corner of said 33.74 acre tract; +

THENCE, along the West line of Landa Park Drive the following 13 courses
and distances for corners of this tract;

S 29° 44" 57" E, a distance of 150,87 feet to & concrefe monument

found,

S 44° 30' 43" E, a distance of 146,55 feet to a concrate monument

found,

S 33° 41' 15" £, a distance of 41.42 feet to a §" iron rod set,

S 20° 36' E, a distance of 194.82 feet to a {" iron rod set,

S 14° 21" £, a distance of 144.79 feet to a 1" iron rod set,

S 24° 20" E, a distance of 202.08 feet to a " iron rod set,

S 20° 08' E, a distance of 245.70 feet to a " iron rod set,

S 35° 44° E, a distance of 75.52 feet to a {¥ iron rod set,

§ 257 58" E, & distance of 62.42 feet to a " iron rod set,

S 04° 26* 10" £, a distance of 122.86 feet to a " iron rod set,

being the North corner of a 0.049 acre Right-of-Way dedication

to the City of New Braunfels, recorded in Jolume 169, page 439,

of the Comal County Deed Records,

11.) & 117 44° 58" W, along the West line of said 0.049 acre tract a
distance of §0.00 feet to a §" iron rod found,

12.} 5 0%° 42' 32" £. along the West line of said 0.048 acre tract 2
distance of 93.83 feet to a ¢" iron rod found,

13.) § 35° 247 28" W, along the West line of said 0.049 acre tract a

distance of 15.10 feet to a §" iron rod set for the Southeast corner

of this tract in the North line of Landa Street, also being in the

North line of & 0.269 acre Right-of-Way tract deeded to the State of

Texas, recorded in Volume 133, page 228 of the Comal County Deed

Records.

1.
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THENCE, N 89* 39' ¥, along the North line of Landa Street and Yorth line
of said 0.269 acre tract, a distance of 84.50 feet to & i" iron rod set
for an exterior corner of this tract;

THENCE, N 08% 37' 32" W, a distance of 235.35 feet to a }" iron rod set
for a cornes of this tract;

THENCE, N 24° 22' W, a distance of 400.00 feet to a nail set in concrete
for a corner of this tract;

THENCE, § 65°38' W, a distance of 254.15 feel to a payint for the Northwest
corner of this tract from which said point a chain 1'nk corner post bears
i 24°17° W, a distance of 6.3 feet;

Thence § 24°17' E, along 2 chain link fence a distanca of 109.70 feet to a
point for an interior corner of this tract;

THENCE S 64°12" W, along said fence & distance of 7.00 feet to a point for a
corner of this tract; .

THENCE § 24°23' E, along said fence a distance of 229.90 feet to a point
for an interior corner of this tract;

THENCE S 65°21741" ¥, along said fence a distance of 151.03 feet to a point
for an exterior corner of this tract;

THENCE 5;24°20‘ E, a distance of 127.50 feet to a point in the North line
of Landa Street for an exterior corner of this tract;

EXHIBIT “C"
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THENCE N 89°39' W, along the North Tine of Landa Street and North line
of said 0.269 acre tract, a distance of 183.48 feet to 2 " iron rod
set for the Southwest corner of this tract in the North 1ine of Landa Street;

THENCE N 21°14" W, a distance of 75.00 feet to a point for an exterigr
corner of this tract:

THENCE N 65°08' £, a distance of 33.50 feet to a point for an interior
corner of this tract:

THENCE N 2 “22' W, a distance of 51.60 feet to a point for an interior .
corner of this tract;

THENCE S 6 °38' W, a distance of 30.60 feet to a point for an exterior
corner of this tract;

THENCE N 21°14' M, a distance of 931.40 feet to a 1" iron rod set for a
correr of this tract;

THENCE with the following six courses and distances to i iron rods set
for corners of this tracty

1.) N 75°40°16" W, a distance of 40.00 feet,
2.} N 48°27'08" W, a distance of 40.00 feet,

3.} N 21°14'00" W, 2 distance of 40.00 feet,

4,} N 05°59'08" E, a distance of 40.00 feet,

5.) N 33°12'16" E, a distance of 40.00 feet,

6.3 N 21°14°00" W, a distance of 60.00 feet to a 3" iron rod set for the
Northwest corner of this tract in the North Tine of said 33.74 acre tract;

THENCE N 69°10" E, along the North line of said 33.74 acre tract a distance
of 687.9? feet to the POINT OF BEGINNING, said tract contains 17.930 acres
mare or less.

55220
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Field note description of a 100 foot wide access area consisting of 0.833 acres,
more or less, out of a 32.846 acre tract being the remaining portion of the orig-
inal 33.74 acre tract being cut of the Juan Martin Veramendi Two League Grant,
Survey No. 1, Abstract No. 2, Comal County, Texas, located in the City of New
Braunfels, described in deed from the City of San Antonio to the Lower Colorade
River Authority, dated January 27, 1972, recorded in Volume 192, Page 957 of the
Comal County Deed Records. Said 0.833 acres being more particularly described by
metes and bounds as follows:

BEGINNING at a 4" iron rod set for the Northeast corner of this tract in the
North Tine of said 32.846 acre tract, from which said point a 1" iron rod set at
the original Northeast corner of said 33.74 acre tract also being the Northeast
corper of said 32.846 acre tract, bears N 69°10' E, a distance of 607.94 feet;

THENCE with the following 4 courses and distances for corners of this tract;

1.} 5§ 21°14" £, a distance of 60.00 feet to a " iron rod set,

) §33°12'16" W, a distance of 40.00 feet to a 4" iron rod set,

} S 05°59'08" W, a distance of 18.50 feet to a 1" iron rod set,

} 5 69°10' W, a distance of 334.62 feet to a " iron rod set in the Easterly
line of Fredericksburg Avenue,

2,
3.
3

.

THENCE N 18°01' W, along the easterly line of Fredericksburg Avenue a distance
of 100.12 feet to a 4" ijron rod set for the Northwest corner of this tract same
being the Northwest corner of said 32.846 acre tract;

THENCE N 69°10° E, along the original Norgh Vine of said 33.74 acre tract a
distance of 370.00 feet to the POINT OF BEGINMING, said tract contains 0.833

acres, more or less.

EXHIBIT "D
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Field note description of 3 60 foot wide easement consisting of 0.229
acres, more or less, out of a 32.846 acre tract being the remaining
portion of the original 33.74 acre tract after previoys conveyances,

said 33.74 acre tract being out of the Juan Martin Veramendi Two League
Grant, Survey No. 1, Abstract No. 2, Comal County, Texas, located in

the ity of New Braunfels, described in deed from the City of San Antonio
to the Lower Colorade River Authority, dated January 27, 1972, recorded
in Volume 192, page 957 of the Comal County Deed Records. Said 0.229
acres being more particularly described by metes and bounds as follows:

COMMENCING at a §" iron rod set at the Southeast corner of said 32.846
acre tract and the Southwest corner of 0.049 acre Right-of-Way dedication
to the City of New Braunfels recorded in Volume 169, page 439, also being
in the North line of a 0.269 acre Right-of-Hay tract deeded to the State
of Texas, recorded in Volume 133, page 228 all of the (omal County Deed
Records;

THENCE, N B%® 38° W, along the Korth line of Landa Street and North line
of said 0,269 acre tract, a distance of 365.00 feet to a nail set ia
concrete;

THENCE, S B7° 06' W, along the North Tine of Lands Street and North Iine
of said 0.269 acre tract, a distance of 30.10 feet to 2 " iron rod set;

THENCE, N 89° 39' W, along the North line of Landa Street and North line
of said 0.269 acre tract, a distance of 72.30 feet to a point;

THENCE, N 24°20' W, & distance of 62.75 feet to the POINT OF BEGINNING,
being the Southeast corner of said 0.229 acre easement;

THENCE, S 74° 04' 18" W, a distance of 167.77 feet to a point for a
corner ¢of this easement;

THENCE, N 21° 14' W, a distance of 60.26 feet to a point for a corner
of this easement;

THENCE, N 74° 04' 18" E, a distance of 164.48 feet to a point for a
corner of this easement;

THENCE, S 24° 20' £, a distance of 60.65 feet to the POINT OF BEGINNING,
said easement contains 0.229 acres more or less,

EXHIBIT "E¥
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FIRST MODIFICATION OF LEASE INDENTURE

7
Date. The effective date of this Agrecment is Z 7 W_,. 95

Parties. The parties fo this Agreement are the LOWER COLORADO RIVER AUTHORITY ‘

("LCRA"), whose address is P.O. Box 220, Austin, Texas 78767, and NEW BRAUNFELS
UTILITIES ("Utilities"), whose adgjress is 263 Main Plaza, New Braunfels, Texas 78130,

Recitals. LCRA and Utilities entered into a Lease Indenture dated Pebruary 24, 1987 (the "Lease

Indenture") by the terms of which Ulilities leased certain property therein described from LCRA.

LCRA and Utilities desire to rednce the size of the leased premises and make other modifications
in the Lease Indentore as provided in the following paragraphs.

Leasod Premises, Arficle I of the Lease Indenture is hereby amended so that from and after the
effective date of this Agreement, the Leased Premises are those certain tracis of land located in
Comal County, Texas, being (i) a 4.573 acre tract, more or less, out of the Juan Martin Veramendi
Two League Survey, No. 1, Abstract No. 2, more particularly described in Exhibit "'A" attached,
and (ii) a 34 foot x 26 foot tract of land more particularly described in Exhibit "B" attached (the
"Well Site"), together with. all improvements and equipment located therson,

Rent. Arficle II of the Lease Indenture is hereby amended to reduce the rent payable thereunder for
the balance of the first 20 year term ofthe Lease Indenture so that from and after the effective date
of this Agreement unfil March 31, 2007, the net annwal rental of the 4.573 acre tract will be six
percent (6%) of its fair value, that value being $27,438.00. In addition to the annual rental for the
4,573 aore tract, the rent for the Well Site will continue {o be $1,200.00 per annum. It no event will
the total anmual rent for the Leased Premises be less than $2,846.00 per year until March 31, 2007,
After March 31, 2007, the $1,646,00 annual rental for the 4.573 acre fract will be adjusted as
provided in Article II of the Lease Indenture,

Condifion of Premises. Utilities acknowledges receipt of an Asbestos Survey Report dated August
21, 1995, with respect to the hydroelectric generating building situated on the 4.573 acre tract
subjoct of the Lease Indenture as hereby amended. This report sugpests that braided electric wire
located in the building is damaged and in friable condition and presents a high potentiaf for ashestos
fiber release if disturbed. LCRA acknowledges that Utilities has no obligation with respect to
removal or remediation of any asbestos or asbestos containing materials of any sort.

Within (ninety) 90 days of the effective date of this Agreoment, LCRA shall, at its sole cost and
expense, obtain a Phase I Environmental Site Assessment covering the 4.573 acre tract. LCRA
agrees to bear all costs associated with remediation of asbestos conditions which may be disclosed
by the Phase II Assessment. Ornice the results of the assessment bave been made available, LCRA
and Utilities shall negotiate the terms of an agreement to cover the level, cost and responsibility for
uon asbestos-related environmental remediation of the 4.573 acre fract, based on the appropriate
concentration standards and criteria for health-based closure and remediation. Due to the potentially
hazardons conditions currently present in the hydroelectric generating facility, neither Utilities nor
its sublessee will use such facility until such time as the assessment has been performed and

. appropriate remediation has been completed. Furthermore, Utilities agrees that it will not store, place

or locate asbestos or asbestos containing materials in the hydroeleciric generating building. Utilities
agrees to provide LCRA such exclnsive access to the hydroelectric facility on the 4,573 acre tract

as i¢ appropriate for remediating environmental hazards disclosed in the Phase II Assessment. No
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rent for such 4.573 acre tract will be due during the period of LCRA exclusive access provided in
this patagraph. LCRA agrees to make all reasohable efforts to remediate on a schedule and in an area
or areas that will not unduly interfere with Utilities” or iis sublessee’s use of the balance of the 4.573
acre tract. The parties intend that the provisions of this paragraph 6 only supplement and amend
Article V of the Lease Indenture and do not replace the provisions of that Article.

Environmental Risk Allocation. If required by applicable law, LCRA is responsible for
remediation of any environmental contamination of the Leased Premises unless the same was caused
by Utilities or Utilities' invitess or agents. For the purpose of this provision, the term "Leased
Premises” means the entire premises deseribed in the Lease Indenture and the term "environmental
contatnination” means the presence on the Leased Premises or m any building situated on the Leased
Premises of any hazardous, toxic, or other like material regulated under any state, federal or local
law dealing with hazardous substances, protection of the environment, or similar matters in excess
of lawfully permitted levels. It is the intent of this provision that responsibility for envirenmental
contamination with respect to the Leased Premises is allocated as follows: (i) to Utilities for
environmental contamination caused by Utilities and/or its invitees or agents' actions and (ii) to
LCRA for envirenmental contamination cavsed by LCRA or pre-existing in the Leased Premises or
any building located thereon at the time of execution of the Lease Indenture, This allocation is only
as between LCRA and Utilities and is without prejudice to the rights that either party may have
against other parties actually causing environmental contamination.

4 Article VI of the Lease Indenturs is hereby amended to reflect that Utilities must provide,
at a minimum, the following forms of coverage in the amount specified:

¥

ensive

(2) $ 500,000 bodily injury, each person

(b) $1,000,000 bodily injury, each ocourrence
() $ 300,000 property damage; and

(d) $1,000,000 . umbrella coverage

Fire and Bxtended Coverage:
Mot less than 80% of the cost of replacement of all insnrable improvements within the
Leased Premises, with water damage and debris clean-up provisions included.

In all other respects Article VI{1) of the Lease Indenture remains effective.
b. Articie Vl(z) is amended to read in its entirety as follows:

The operation of all water controls which affect the flow of the Comal River (i) through the
bypass tunnel which roms under Landa Park Drive and across the 4,573 acre part of the
Leased Premises and (ii) through the forebay of the hydroslectrio generating facility situated
on the 4.573 acre tract. LCRA will grant Utilities such nonexclusive access to LCRA
property as may be reasonably necessary to perform this function,

Reservation of Rights by LCRA. Article X of the Lease Indenture is hereby amended to read as
follows: :
JSEINBUALCRA1028,1ST Page 2
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LCRA reserves the right to construct new and necessary transmission or distribution lines
and appurtenances an, over and across the leased premises; provided, however, that should
such lines be contemplated to be built or installed by the LCRA, the Utilities will be advised
and the LCRA will discuss with the Utilities the proposed project and location so that the
facilities are designed fo cause as little interference with the Utilities” use of the leased
premises as may be economically feasible to the LCRA, and the LCRA refains the full right
of access to the leased premises for the purposes of constricting, reconstructing, inspecting,
patrolling, operating, maintaining and removing such facilities, Any actions taken by LCRA
pursuant to this Article X shall be at LCRA’s cost and expense.

Utilities® right to salvageable material does not apply to any personal property used.or
useful in connection with LCRA’s fransmission and distribution of electric power and
energy as deseribed above.

Inapplicable Articles. The Lease Indenture is amended to delete Article XVII, Article XVIII,
Article XTX, and Article X3,

Wursifest Association Sublease. Article XV is hereby amended to acknowledge the existence of
a Sublease Agreement between Utilities and the Wurstfest Association of New Braunfels dated
October 27, 1978, but that the part of the Leased Premises subject of the Sublease Agresment is in
fact the 4.573 acre tract instead of 7.64 acres as described in the Lease Indenture. LCRA
acknowledges the rights of the Wurstfost Association of New Braunfels to use and occupy the
subleased promises in accordance with the aforesaid Sublease Agreement.

Parking Rights. The effect of this Agreement is fo terminate the Lease Indenture insofar as it

applies to the 3.93 acre tract on which the old Comal Power Plant building is located and the 10.15
acre tract on which LCRA and Utilities have substation facilitiss, JLCRA hereby grants to Utilities
an easement for the term of the Lease Indenture for parking 15 vehicles on paved parking areas on
the 3.93 acro iract or, at LCRA’s option, the 10.15 acre tract in an area designated by LCRA,
provided such parking area therson (i) is paved and (if) has paved access not less than 20 feet wide
to a public thoroughfare.

Ratification. The parties hereby ratify and confirm all the provisions of the Lease Indenture as
modified hereby and agree thal the Lease Indenture and this Agreement constitute the loase
agreement hetween the partles. In the event of a conflict between this Agreement and the Lease
Indenture, the provisions of this Agreement contral.

LOWER COLORADO ‘ NEW BRAUNFELS UTILITIES
RIVER AUTHORITY '

@W'M

Paula DiFonzo,”
General Manager

JSEINBUNLCRA108.18T ‘ Pags 3
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THE STATE OF TEXAS §

COUNTY OF TRAVIS §

This instrument was acknowledged b

o g g

Bu'f**& 00406819384

efore me this 22 +h day 01“ Mﬁ/@ A , 1998,

‘“;mm

Ef igpp .5 NotaryPutile, Stats of Texas
i1

I st

L0000

FERN O ORA ARG SE RIS IO EPPOHS O 6D
S, SUZANNE GIESECKE ZARLING

% s My Commission Expites 07-18-89
AV

i Wl - b bl g

THE STATE OF TEXAS §

COUNTY OF COMAL §

y

of the LOWER COLORADO

£t
SELVICES

This instrument was acknowledged before me this féﬁ, day of Priaach) , 1998,

© by PAULA DIiFONZO, as General Manager of NEW BRAUNFELS UTILITIES,

Ater recocmgretum b

Dhgtne Rette, H-434

£.0. (Boxolao
Aughur Tk 78767

JSENBULCRALOZR.LST

S s )

tary Public, State of Texas
ONRY M
eroﬂ ”’-‘&:}.‘
;*lf“ Ay Janet E, Acker
{» *INotary:Rublic, State of Texas :
‘:%\W o/ My Commisesion Expires Mar. 31, 1999 fw)
"’“na&,f.zgﬁ ’ }_Jn
e o
)
et
52
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COMAL COUNTY, TEXAS  LCRA HYDROPLANT
JUAN MARTIN VERAMENDI 4573 ACRES
TWO LEAGUE SURVEY NO, 1 PAGE 1 OF 3

YEXHIBIT A"

FIELD NOTE DESCRIPTION OF 4.573 ACRES OF LAND LOCATED IN THE CITY OF NEW
BRAUNFELS, COMAL COUNTY, TEXAS, AND BEING OUT OF THE JUAN MARTIN VERAMENDI
TWO LEAGUE SURVEY NO. |, ABSTRACT NO. 2, COMAL COUNTY, TEXAS, AND BEING ALL OF
THAT SAME LAND CONVEYED FROM THE CITY OF SAN ANTONIO TO THE LOWER COLORADO
RIVER AUTHORITY AND DESIGNATED AS TRACT 2, “LANDA MILL PROPERTY®, BY DEED
DATED JANUARY 27, 1972 AND RECORDED IN VOLUME 192, PAGES 957-960 OF THE DEED
RECORDS OF COMAL COUNTY, TEXAS, SAME BEING ALL THAT PROPERTY DESCRIBED IN A
DEED FROM LANDA MILLING COMPANY, ET AL, TO COMAL POWER COMPANY, DATED
AUGUST 17, 1925 AND DESIGNATED AS TRACT#2 AND RECORDED IN VOLUME 51, PAGES 374-
382 OF THE DEED RECORDS OF COMAL COUNTY, TEXAS, SAID 4.573 ACRES OF LAND BEING
MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS FOLLOWS, TO WIT:

I’
BEGINNING ata P-K nail found at the southwest corner of said Tract #2, and sald P-K nail being the southeast
corner of the Lower Colorado River Authortity 32.846 acre tract of land as recorded in Volume 192, Pages 957~
960 of the Deed Records of said Comal County, said P-K nail being found on the north line of Landa Streat,
and for tie southwest corner of the herein desctibed tract of land;

THENCE, along the wost line of seid Lower Colorado River Authority Tract 2, being the east line of said
Lower Colorado River Authority (LCRA) 32.846 scre tract of land, the following four (4) courses;

1) N 08°35'55" W, a distance of 169.51 feet to a 1/2" iron rod found; )

2) N 03°4555" W, a distance of 128,51 feet to a 1/2" iron rod found;

3)N26°11'13" W, a distance of 62.32 feet fo a /2" iron rod found;

4) N 36°22'55" Wiradistance of 45.42 feet to a 1/2® on rod found for a westerly comer of said LCRA
Ttact2 beiny the southerly southwest comer of the City of New Braunfels tract of Jand as recorded in Vohirne
84, Pages 293-295 of the Deed Records of said Comal County, Tesas, said 1/2" iron vod found being the most
westerly corner of the herein deseribed tract of land;

THENCE, S 84°32'55" B, a distance of 94.17 feet, to a 1/2" Iron rod found for an interior comer of sald LCRA
Tract 2 and the southerly southeast comer of said City of New Braunfels ttact of land, said 1/2" iron rod being
an interior corner of the hereln described tract of land;

THENCE, N 06°1005" E, a distance of 244.50 feet to g cotton spindle fopnd for the northwest corner of said
LCRA Tract 2 being an interior comer of said City of New Braunfels tract of land, said cotton spindle being the
northwest corner of the herein deseribed teact of land;

THENCE, 8 83°47'55" E, a distance 0f 401,56 feet to a 172" iron rod set for the niortheast corer of sald LCRA
Tract 2 being the southeast cormer of said City of New Brannfils tract of land, and being in the west Hne of the
Missouri, Kansas, and Texas Railway Company of Texas ftact of land as recorded in Book Z, Pages 214-216
of the Deed Records of said Comal County, Texas, and said 1/2" iron rod being the northeast comer of the
herein deseribed fract of land;

THENCE, along the east line of said LCRA Tract 2 and the west line of said Missour], Kansas, and Texas
Ratlway Company tract of land the following two (2) courses;

1) 8 23°28'55" E, a distance of 141.49 feet to a 1/2" iron rod set;

2) 325°02'55" E, a distance of 161,30 fzet fo 2 1/2° jron rod found for the most easterly santheast comer
of said LCRA Tract 2, being the northeast corner of the Wurstfest Association of New Braunfels, Inc. Tract as .5
recorded in Volume 266, Pages 965-966 of the Deed Records of Comal Count , Texas, and said 172" iron rod =
found for the most easterly southeast corner of the herein described tract of land; ‘;\5

fest
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COMAL COUNTY, TEXAS ) ' LCRA HYDRO PLANT

JUAN MARTIN VERAMENDI 4573 ACRES
TWO LEAGUE SURVEY NO. 1 PAGE 2 OF 3

THENCE, along the southesly line of said LCRA Tract 2 and the northerdy line of sald Wurstfest Association
of New Braunfels, Inc. fract of land, the following fourteen (14) courses; '

1) N 83°26'02" W, a distance of 147.48 feet to a 1/2" iron rod found;

2) § 73°10'05" W, a distance of 141,18 feet toa 1/2" iron rod found;

3) N 87°48'55" W, a distance of 16.54 feet.to 2 1/2" iron rod found;

4) 8 56°13'05" W, u distance of 3528 feetto a 12" iron rod found;

5) 8 02°30'03" W, & distance of 140,46 feet to a 1/2" iron rod found;

6) 8 75°32'05" W, a distance of 15.00 fest to & % mark in concrete fHund;

7) 8 77°35'05" W, a distance of 20,08 foctto a 1/2" jron rod found; -

8) 8 2°3005" W, a distance of 140.46 feet to a pk nail found;

9) S 44°31'05" W, a distance 0f 6,90 feet to a 1/2" iron xod found;

10) 8 84°51'04" W, a distance of 34,95 feet to s 1/2" jron rod4ound;

115 8 37°34'05" W, adistance of 6.98 faet to a 1/2" iton rod found;

12) § 88°18'05" W, a distance of 54,38 feet to a 112" iron rod found;

13) N 57°53'55" W, n distance of 41,51 feet to a 1/2" iron rod found;

_ 14)N44°42'55" W, a distarioe £ 49.48 feet to a 1/2" iron rod found for an interior corner of sald LCRA

Tract 2 being the most westerly northwest comer of said Wurstfest Association of New Braunfels, Inc, tract of
land, and being an inteetor corner of the herein desoribed tract of land;

THENCE, § 07°48'55" B, a distance of 15530 faet along the east line of' said LORA Tract 2 and the wes! fine
of said Wurstfest Assoclation of New Braunfels, Inc. teact of land to a P-K nail set for the most southerly
southeast corner of said LCRA Trast 2 being the southwest comer of said Warstfest Association of New
Braunfels, Ine, teact ofland, and being on the north ling of Lands Street, said P-K nall being the most southerly
southeast corner of the herein described tract of land;

THENCE, slong the south line of said LORA Tract 2 being the nosth line of said Landa Street, the following
two (2) courses;

)N 87°27'55" W, a distance of 20.81 feetto a P-K nail found;
2) 8 §9°42'04" W, a distance of 11,00 feet to the Point of Beginninjg and containing within these metes
and bounds, 4.573 scres of land morc or less, -

The foregoing deseription and plat attached hersto is a trite and accurate representation of a survey made and
monumonted on the ground during May 1996, under the direction and supervision of Fredrick E. Crawford,
Registored Professional Land Surveyor, No. 4670, State of Texns.

-~ B ¢

Fredrtick E. Crawford Lower Colorado River Anthority
Reglstered Professional Land Surveyor P.O. Box 220
No. 4670 - State of Texas : Austin, Texas 78767

PR

I .
FREBRICK € TRARFORD

ZHrerRrUE b ik aniessp g

)

P 2
WP: GCOMO06A.001 N\ ome oS n
ACAD; GCOMOO6A\001A.dwg o : s
e
0

ot ¢

- EXHIBIT A




EXHIBIT "A" . PAGE 3 OF 3
. o S

‘¥ GéMAL COUNTY, TEXAS DocH POB4DEB193A4
JUAN MARTIN VERAMEND] SURVEY NO. 1
’ LEQENQ

* [RON ROL #OUND
'ﬁ“‘ F-K AL FOUND
IRON ROD SET
A
D

=

100 80 60 40 20 ¢ 160

GRAPHIC SCALE P-K RAIL SET

COTTON SPINOLE FOUND

VoL, 84, PG, 293~285

CITY OF NEW BRAUNFELS \
\
i

’ “%‘
u Ll
N 9y
\ 2y 2 a¢
6™ *{%
* A

1 LORA Troct 2
{ 2 \WL 192, PG. 987-960
. \} 4,573 Ao,

s

WURSTFEST ASSOCIATION
szavsy OF NEW BRAUNFELS, INC.
R VOL, 286, PG, 565086

RA
VoL, 182
PG. 957,980

NE 85 85 W
169,89

| _LINE TABLE
LANDA STREET U 28113 W - 232
L2 N 359255 W~ 4542
L3* N 674885 W ~ 16.5¢'
L4 8 581308 W — 3528
L5 § 793205 W - 1500
L6 S 7735'05" W - 2908
L7 8 483105° W - 690’ .
! S 848104 W — 3435
L9 5 373408 W~  6op
Li0 5 88'18'08" W -~ 5438 oA
L1 N 575355 W — 4161 2
(12 N a44258" W - 4948
Li3 N 872758 w —~ 2081 o m
Lid 5 804204 W - 1100 i)
\ tuk
: e
BEARING OASIS: Texom Stats Plone, South Contrgl Zone, NAD 83 )
[FIELD. BOOK:
LOWER COLORADO RIVER AUTHORITY WP FiLE; SOGRRGS: :
4.573 Acreg ‘ WA _NO.: : —f
JUAH MARTR \‘,‘gé :&g&‘g’ SURVEY No, 1|OFXAN BY FCRAFORD _SURVEYING & wopemo oeer, | |
- CONAL COUNTY, TEXAS ' [scher mato0 | 05/06/96 | ccoMOOGANGO1A iy

B R B e iy




DocH 20R406019384

EXHIBIT *p*

That portion of a cartain'tract of land known as
the éensharn Property and conveyed by deed from Meta Penghorn, a

feme sole, to Comal Power Company, dated November 2, 1925,

recorded in Volume 51,Pages 572-573, Deed Records, Comal County,
Texas, more particularly deseribed as follows:

Commencing at the Northwest corner of said Penshorn
Proparty: . .

Thence Southerly down the West line of said property
34 feet to an existing corner post;
Thence Easterly at right angles to ‘said West line
along existing fence line 26 feet to an existing
corner post of said fenced location on the East line
of said Penshorn Property; )

Thence Northerly along existing fence line and the
East line of said Penshorn Property 34 feet to the .
Northeast corner of said Penshorn Property: :

Thence Westerly along the north line of said Penshorn
Propexty to the place of beginning,

together with the water well and all surface equipment, pipe,

pumps, motors, fences, buildings located thereop: provided, thevér,
that the LCRa reserves the right to maintain, reconstruct or rebuild
electric, power lines over, across or above said proparty as~in its

sole judgment shall be hNecessary or proper.

et PBA46060193845
# Pages B

ﬂgfﬂﬁiﬂﬂsé 89:B5:58 AN
Filed 8 Recorded in
Bificial Records of
COMAL COUNTY
JOY STREATER
COUNTY CLERK
Fear $28.68
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SECOND MODIFICATION OF LEASE INDENTURE

l. Date: The effective date of this Second Modification o Lease Indenture (the
“Agreement”) is October 2. , 2010, '

2. Parties: The parties o this Agreement are the LOWER COLORADO RIVER
AUTHORITY (“LCRA"), whose address is P.0. Box 220, Austin, Texas 78767, and
NEW BRAUNFELS UTILITIES (“Utilities"), whoge address is 263 Main Plaza, New
Braunfels, Texas 78130,

3. Recitals: LCRA and Utilities entered into (i) a Lease Indenture dated February 24, 1987
(the “Lease”y by the terms of which Utilities leased certain property therein desctibed
from LCRA and (ii) the First Modification of Lease Indenture dated March 27, 1998 (the
“Modification™) by the terms of which the parties amended the Lease to, among other
things, redefine the leased property. LCRA is conveying a pottion of the leased premises

"to Wurstfest Association, Inc, (“Wurstfest” » and Utilities has agreed to such conveyance,
LCRA and Utilities desire to again redefine the leased property to exclude the 0.099 acre
tract to be conveyed to Wurstfest that is fully identified and described in Exhibit A,

which is attached hereto and incorporated herein for all purposes,

4, me Premises: Arﬁcle I of the Lease, as previously modified, ig hereby further
amended to exclude the 0.089-acre tract described og Exhibit A,

5. Ratification; The parties, acting through their authorized representatives, hereby ratify
and confirm all the provisions of the amended Lease as hereby modified and agree that
the Lease, the Modification, and this Agreement constitute the Jease documents and taken
together are the entire agreement between the parties. All terms and conditions not .
expressly modified by this Agreement shall remain in full force and effect,

LOWER COLORADO | NEW BRAUNFELS UTILITIES
RIVER AUTHORITY x ;‘

Frank Morgan, Manage Paula DiFonzo

Community Services Chief Executive Officer

EXHIBIT A
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' P.O, Box 992
Sherwood Surveying, L.L.C, Speing Branch, Texss 78070
: $30-228-5446 OFFICE
830-8852170 FAX
Residesitial— Commerclal
L.C.R.A. :
0.099 ACRE TRACT FN NO. 10WANBOO1
(4,333 sq. Ft.) - JULY 22, 2010
10WANBOOCL . DWG JOB NO. 10WANBOO1

FIELDNOTE DESCRIFTION
0.099 ACRES

BEING A 0.099 ACRE TRACT OF LAND OUT OF THAT CERTAIN 4,573 ACRE
TRACT OF LAND DESCRIBED BY DEED DOCUMENT FROM THE CITY OF SAN
ANTONIO TO THE LOWER COLORADO RIVER AUTHORITY DATED JANUARY 27, 1972
AND RECORDED IN VOLUME 192, PAGE 957, OFFICIAL PUBLIC RECORDS OF
COMAL COUNTY, TEXAS; SAID 0.099 ACRE TRACT BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS: '

COMMENCING, AT A FOUND % TRON ROD SITUATED ON THE NORTHWESTERLY
LINE OF THAT CERTAIN 3.616 ACRE TRACT OF LAND DESCRIBED IN VOLUME
266, PRGE 905, OFFICIAL PUBLIC RECORDE OF COMAL COUNTY, TEXAS, AND
SITUATED ON THE SOUTHEASTERLY BOUNDARY LINE OF SAID 4.573 ACRE. TRACT
OF LAND MARKING AN INTERIOR CORNER OF SAID 4,573 ACRES;

THENCE, N 56° 27’ 15" E, ALONG THE COMMON NORTHWESTERLY BOUNDARY
LINE OF SAID 3.616 ACRE TRACT AND SOUTHEASTERLY BOUNDARY LINE OF
SAID 4.573 ACRE TRACT, A DISTANCE OF 35.28 FEET TO A SET * IRON ROD
WITH YELLOW PLASTIC CAP STAMPED “SHERWOOD SURVEYING” MARKING THE
WESTERLY CORNER AND POINT OF BEGINNING OF SAID 0.099 ACKE TRACT OF
LAND; (P.Q.B. GRID COORDINATES, N.=13805314.8898, E,=2244464.3190)

THENCE, INTO AND ACROSS SAID 4.573 ACRE TRACT OF LAND, ALONG THE
WATER’S EDGE THE FOLLOWING COURSES: :

N 67° 02’ 40" E, A DISTANCE OF 39.40 FEET TO A POINT;
N 64° 37° 42 E, A DISTANCE OF 24.39 FEET TO A POINT;
N 70% 30’ 56” E, A DISTANCE OF 40.10 FEET TO A POINT;
N 61° 42’ 18” E, A DISTANCE OF 31.04 FEET TO A POINT;
N 60° 427 ogn E, A DISTANCE OF 35.62 FEET TO A POINT;

Page 4 of 3
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N 81°® 32/ 207 £, A DISTANCE OF 20.11 FEET TO A POINT;
S 71° 24’ 01”7 E, A DISTANCE OF 20.11 FEET TO A POINT;

S 58° 30’ 44” E, A DISTANCE OF 17.85 FEET TO A POINT;
§ 11° 42’ 18” E, A DISTANCE OF 15.70 FEET TO A POINT:
§ 16° 50’ 06” E, A DISTANCE OF 11.63 FEET TO A SET k" IRON ROD WITH
YELLOW PLASTIC CAP STAMPED “SHERWOOD SURVEYING” MARKING THE EASTERLY
CORNER OF SAID 0.099 ACRE TRACT: : ‘

THENCE, ALONG THE COMMON NORTHERLY BOUNDARY LINE OF SAID 3.616 ACRE
TRACT AND SOUTHERLY BOUNDARY LINE OF SAID 4.573 ACRE TRACT, THRE
FOLLOWING COURSES:

N 83° 11’ 52% W, A DISTANCE OF 63.87 FEET TO A SET %” IRON ROD WITH
YELLOW PLASTIC CAP STAMPED “SHERWOOD SURVEYING”;

S 13° 247 15 W, A DISTANCE OF 141.18 FEET TO A SET % IRON ROD WITH
YELLOW PLASTIC CAP STAMPED “SHERWOOD SURVEYING*;

N 87° 34’ 45” W, A DISTANCE OF 16.54 FEET T0 THE WESTERLY CORNER AND
POINT OF BEGINNING, CONTAINING AN AREA OF 0,099 ACRES OF LAND, MORE
OR LESS. ‘

I, RICHARD A. GOODWIN, A REGISTERED PROFESSIONAL LAND SURVEYOR,
DO HEREBY CERTIFY THAT THE PROPERTY DESCRIBED HEREIN WAS DETERMINED
FROM A SURVEY MADE ON THE GROUND UNDER MY DIRECTION BND SUPERVISION.

A SURVEY EXHIBLIT WAS PREPARED ON THIS SAME DATE. BASIS OF BEARING IS
NAD 83 TEXAS STATE PLANE COORDINATES, SOUTH CENTRAL ZONE.

f\u&wi A~
SHERWOOD SURVEYING, LLC Wy

\
P.0. BOX 992 , RICHARD A. GOODWIN  7/22/10 \
SPRING BRANCH, TEXAS 78070 R.P.L.5 #4069 STATE OF TEXAS $
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EXhibit A
O 1/2" RON ROD SET 0 20 40 80
*  1/2" RON ROD FOURD
P.0.8. POINT OF BEGINNING SCALE (FEET)
P.0.C. POINT OF COMMENDNG
* 4573 ACRES
i *LCRA.
VOL. 192, PG. 957960 <
<
WP O
s O
St “;i
APPROXMATE - Q-
LOCATION CONCRETE @ O
STEP R
S71°2401"E '“S(’;
\5&3@3 NB1°32’20"E\ 20.1 \ 2011 -
TRV NBO'42'06"E  35.62' A ssg{gcggﬁ’a
N61°4218"E  31.04' 11: 42"18"E
N70'30'56"E  40.10" 1570
l 64'37'42"F ey S16.50 0678
24,39’ W s o S7
N67°02'40’ ) PPROXIATE ‘
! ]
e ’ TRACT | i
87'34'45"W  18.54 0.099 ACRES
P(bfg 48'55"W  16.54) (4333 SQ. FT.)
(GRID COORDINATES)
| N 13805314,8898

E 2244464.3190

N56°2715"E  35.28
p.h.c. (NBEM3'0B"E  36.28)

THIS BOUNDARY SURVEY WAS COMPLETED
WITHOUT ADDITIONAL RESEARCH TO
DETERMINE IF OTHER MATTERS OF RECORD,
IF ANY, MIGHT AFFECT THIS PROPERTY,
SUCH AS EASEMENTS, SETBAGKS, OR OTHER
ENCUMBRANGES,

BASIS OF BEARING 1S NADHZ TEXAS STATE
PLANE COURDINATES, SOUTH GENTRAL ZONE

A PORTION OF THE TRACT SHOWN HEREON
LIES WTHIN ZONE "AE", AS DENTFIED BY
THE FEDERAL EMERGENCY MANAGEMENT
AGENCY, FEDERAL INSURANGE
ADNINISTRATION, AS SHOWN ON MAP N,
48091COA35F, OATED: SEPTEMBER 2, 2009,
!;giékg?ﬁkl COUNTY, TEXAS INCORPORATED

IF_THIS SITE IS NOT WITHIN AN ENTFIED £ A7
SPECIAL FLOOD HAZARD AREA, THIS FLOOD
STATEMENT DUES NOT IMPLY THAT THE
PROPERTY ANC/OR THE STRUCTURES
THEREON VILL BE FREE FROM FLOODING OR
FLOOD DAMAGE, THIS FLODD STATEMENT
SHALL NOT CREATE LIABIUTY ON' THE PART
OF THE SURVEYOR,

e ——
PAGE 3 OF 3 .
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RICHARD A, SOODWIN EDITION, DATED|BEBRUARY, 2006
L8 F." LM’L

3.616 ACRES
VOL. 268, PGS. 905-911

SURVEYCORS CERTIFICATE

EXCLUSIVELY TO WURSTFEST ASSUCIATION OF
NEW BRAUNFELS, INC.

1. RICHARD A. COQDWN, A REGISTERED
PROFESSIONAL LAND SURVEYOR IN THE STATE
OF TEKAS, REGISTRATION NUMBER 4063, HEREBY
STATE THAT DURING THE MONTH OF JUNE, 2010,
A SURVEY OF THE REAL PROPERTY SHOWN
HERE(N WAS MADE UPON THE GROUND UNDER
MY DIRECTION AND SUPERVISION, AND COWPLIES
WITH THE CURRENT TEXAS SOCIETY oF
PROFESSIONAL SURVEYORS STANDARDS AND
SPECIICATIONS FOR A CATEGORY 1A, CONDITION
Ii LAND TITLE SURVEY IN THE STATE OF TEXAS
PREFARED BY THE TEXAS SOCIETY OF
PROFESSICNAL SURVEYORYN 2006 RE

RICHARD A. GOCOWIN  JULY 22, 201D
REGISTERED PROFESSIONAL

LANG SURVEYOR NO. 4089

WURSTEEST SHERWOOD BOUNDARY $URV§;Y R
ASSOCIATION BPT EMaIL A TRAUT OF LAND CONTANING 0009 oOF
h AN ACRE BEING ODUT OF 4573 ACReS

OF NEW PO, BOX 852 SITUATED IN THE J. M. VERAMEND! SURVEY

BRAUNFELS SPRING BRANCH, TEXAS 78070 NO, ONE, COMAL COUNTY, TEXAS,
ING s PRONE # (830} 228-5446 . aesg%gis%g L"'t- é’gm'ﬁ é{?{?ﬁg’?‘?cﬁﬁﬁm
. FAX ¥ 1830) 8E5-2170 3
: SURVEYING, L1.C. COUNTY, TEXAS.
DATE: D7/22/10  |DRAWN BY: VLHJ FILE: B \SURVEY\IOWANBDOY. dwg N ND, immf.cr Na, mwmaooy
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" ELLISON, JOHN M. FRANKLIN,

CAUSENO. C20i5-1358-B -
IN THE DISTRICT COURT

NEW BRAUNFELS UTILITIBS
. Plaintiff,

V.

LOWER COLORADO RIVER AUTHORITY,
PHIT. WILSON, in his official capacity as
.General Manager of the Lower- Colorado River
Authority, and TIMOTHY TIMMERMAN,
THOMAS MICHAEY, MARTINE, . SCOTT
ARBUCKLE, STEVE K. BALAS, LORI A.

' BERGER, JOSEPH M. CRANE, PAMELA JO

207t JUDICIAL DISTRICT

RAYMOND A. GILL JR., CHARLES B.
JOHNSON, SANDRA WRIGHT KIBBY, -
ROBERT LEWIS, GEORGE W. RUSSELL,
FRANKLIN SCOTT SPEARS JR., and
MARTHA LEIGH M. WHITTEN, in their
official capacities as Members of the Board of
Directors of the Lower Colorado River
Authority,

Defendants. COMAL COUNTY, TEXAS

PLAINTIFF’S RESPONSE TO THE LCRA GENERAL MANAGER’S AND
DIRECTORS’ PLEA TO THE JURISDICTION '

TO THE HONORABLE COMAL COUNTY DISTRICT JUDGE:
NOW COMES Plaintiff New Braunfels Utilities (“Plaintif®” or “NBU”) and files this -

| . Response to the LCRA General Manaéefs ami Di:ectorS’ Plea'to the Juriédictipn,,and in sup;port, .

thcreof Wou]d rcspectfully show the Couit as follows. -
'Ihs case mvolvcs an assertion by Defendant Lower Colorado RIVCI‘ Authonty (thc

“LCRA™) of a reversmnary interest i in water rights owned by NBU. The Ge:neral Manager of the
LCRA and the current members of the Board of D;rectors ‘of the LCRA '(collpcﬂvely, the “LCRA

‘Officials”) have filed a plea to the jurisdiction, ché.llenging NBU’s pleadings.

EXHIBIT B




Under Texas law when a p]ea to the jurisdiction chaﬂenges tbe pleadings, the- 001!11:
: detennmes xf the pleadcr has alleged facts that afﬁrmanvely demcnstrate the court’s jurisdiction
to hear the cause. See Tex. Dep’t of Parks & Wildlife v. Miranda, 133 8.W.3d 217, 226 (Tex.
2004). The court must construe the pleadings liberally in favor of the plaintiff and look to the.
~piaintiff’s intent. See id If the pleadings do pot contain sufficient facts to afﬁrmaﬁvély
’ derﬁonstxaté the trial court’s jurisdiction, but do not affirmatively demonstrate incurable defects
in juﬁsdiction, the issue is one of pleading sufficiency and the plaintiff should be afforded the
oppommlty to amend. See id at 22627, A plea to the Jurlsdxchon should be granted without -
: a]lowxng the plaintiff an opportimﬂy to amend only l'f the pleadings aﬁxmaﬁvcly negate the
existence of jurisdiction. See id. at 227.
~ The LCRA Officials assert that NBU’s title claims do not constitute an ultra vires suit.
- This is an incorrect statement of the law. According to the Texas Supreme Court, suits to try a.
govemmental entity’s title may be maintained against governmental officials acting in their
official capacities. ‘ | -
A suit against a state official for acting outside his authority is not barred by . .
'sovereign immunity. While suits to try the State’s title are barred by immunity, in
some instances a party may maintain a trespass’ to try fitle action against
governmental officials acting in their official capacities. . If 2 government
official actmg in his official capacity possesses property mthout authority, then
.. possession is.not legally that of the swczrelgn Under such -circumstances, a
" defendant official’s claim that title or possession is on behalf of the State will not
bar the suit. ‘A suit to recover possession of property unlawfully claimed by a
state official is essentially a suit to compel a state official to act within the

. officer’s statutory or constitutional authority, and the remady of compelling return
of land illegally held is prospective in nature.

Tex. Parfas & Wildlz‘ﬁf Dep’t v." Sawyer Trust, 354 S.W.3d 384, 3’93 (Tex. 2011) (ci‘;éﬁons
omitted), - - L

| "I'hérefbre, officials -of a governniental entity are not immune :&om claimé that their
assertion of title is unfoxm&ed. Mo_rcovei', the trial court cannot grant a plea to the jlrisdicﬁon
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agamst such title claims witﬁout first fulfilling its duty to hear evidence on fhe iesues of title and
posseésion. See id. at394 (quoﬁeg State v. Lain, 349 S.W.2d 579, 582 (Tex. 1.961)). As aresult,
because the LCRA Official’s Plea to the Jurisdiction chal@enges only the pleedings and not the
evidénce, the plea to the jﬁrisdiction must be denied. By asserti‘x}gvﬁﬂe claims based on the
LCRA Officials’ claim to 2 reversionary inteﬁeg that f:he LCRA does not actually own, NBU has
. -pleaded suﬂ‘iment facts to afﬁnnanvely demonstrate ﬂus Court’s Junsdlcuon |

| The LCRA Oﬁc;als also assert that NBU lacks a ripe cla1m for prospective relief in this
Iawsmt because the LCRA’s alleged reversionaty interest would not be triggered unless and ontil
the Lease between 'rhe parties were temnnated and the LCRA exercised its dlscrenonary option
under that Lease to assert such an interest. ThlS 1s also an mconect statement of the law A
reversionary interest, by deﬁmtton, is an existing property nght See El Dorada Land Co. v. City
of MeKirmey, 395 S.W.34 798, 802-04 (Tex. 2013) (holding that reversionary interest is property
'i11terest capable of beingAta'Icen by condemmation); Jupiter Ofl Co. v. Snow, 819 8.W.2d 466, 468
n.2 (Tex. 1991) (*A reversion exists in a geantor Wﬁenever something less than a full fee- s:imple
hes been conveyeci.”); BP Am. Prqducﬁon Co. v. Laddex, Ltd., 458. S.W.’?:.d 683, 686-87. (Tex.

App.—Amarillo 2015, pet. filed) (reversionary interest “came into existence and was presently

vested” upon execution of lease)' 718 Assocs., Itd . Sunvbest N.OP,; Inc., 1 S.W.3d 355, 361 -

‘(Tex App —Waeo 1999, pet demed) (deﬁmng revereion’; as “a bresent-ﬁght io a futme intefesf
in property” (quotmg BLACK’S LAW DICTIONARY at 1320 (61‘]1 ed, 1990))), Bagby V. Bredfkauer,_
62‘7 8.W.2d 190, 196-97 (T ex. App. ~—~Austm 1981, no writ) (‘Once a reversion, possibility of
" reverter or right of entry is created, that mterest is ‘yested’ in mterest at the tn:ne of its-:

creation.”). Thus, the LCRA Officials are asserting a present property right, and NBU’s
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| re@uesfed relief that such-assertion be deciared invalid by this Court is pfoSﬁecﬁve in nature. See
Sawper Trust, 354 §.W.3d 2 393, | '

THEREFORE, Plamilff N@W Braunfels Utilities tespectfully prays that this Court dqpy :
the LCRA General Méger’s and Directors® Plea to the Jurisdiction or, alternatiVeiy, afford
. P]mntlff New Braunfels Utilitiés the nppominiqr to amend ité pleadings, ahd that this Court graﬁ
Plaintiff New Braunfels Utilities all suchiothe.r and fdrther relief to Whicil it may be entitled at
law or in equity. ‘.

| Rcspcctfully submitted,

- f}‘f&lan Waldrop

" State Bar No. 20685700
Ryan D. V. Greene
State Bar No. 24012730 .
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- CERTIFICATE OF SERVICE -.

I hereby. cerufy that a frue and correct copy of the foregoing was served as mchcaied on
this 11% day of January, 2015, to the following;

- VIA FACSIMILE (512) 473—4010 AND ELECTRONIC CASE FEING SYSTEM

Lower Colorado River Auﬂ:on‘cy
.3700 Lake Austin Blvd. . -
Austin, TX 78703

A]fm Waldrop
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