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TO THE HONORABLE COMMISSIONERS:

The Lower Colorado River Authority (LCRA) files this Reply to the Responses to hearing

requests on the above-referenced application. For the reasons set forth below, the LCRA

vigorously disputes the Executive Director's and New Braunfels Utilities5 (NBU) assertion that

LCRA lacks standing in this matter. In this Reply, LCRA clarifies the information provided in its

timely-filed request for a contested case hearing by providing further relevant information and

reurges its request insofar as surface water rights continue to be an issue in this matter.

l. LCRA. HAS STANDING IN THIS MATTER
IF CERTIFICATE OF ADJUDICATION NO. 18-3824 IS IN PLAY

For a party to have standing to challenge a governmental action, as a general rule, it "must

demonstrate a particularized interest in a conflict distinct from that sustained by the public at

large/5 South Tex. Water Auth. v. Lomas, 223 S.W.sd 304, 307 (Tex.2007); see Brown v. Todd,

53 S.W.sd 297, 302 (Tex.200i) ("Our decisions have always required a plaintiff to allege some

injury distinct from that sustained by the public at large/'); Tri County Citizens Rights Org. v.

Johnson, 498 S.W.2d 227, 228-29 (Tex. Civ. App.—Austin 1973, writ refd n.r.e.) ("It is an

established rule ... that'... sufficiency of a plaintiffs interest (to maintain a lawsuit) comes into

question when he intervenes in public affairs.") For purposes of contested case hearings on water

rights applications, more particularly, the legislature has defined an "affected person" as one who

has a personal justiciable interest related to a legal right, duty, privilege, power, or economic

interest affected by the administrative hearing, and has directed the TCEQ to establish rules



identifying factors for making a determination of whether a person is an affected person in a

contested case hearing.1

TCEQ rules make clear that a contested case hearing can only be requested by: l) the TCEQ

Commissioners, 2) the TCEQ Executive Director, 3) the Applicant, and 4) any "affected person".2

The critical question with respect to contested case hearing requests is whether the person

requesting the hearing is an "affected person. ??3 An interest that is common to members of the

general public does not qualify as a personal justiciable interest.4 When determining whether an

individual or entity is an "affected person/5 all relevant factors are to be considered by the

Commission, including: l) whether the interest claimed is one protected by the law under which

the application will be considered; 2) distance restrictions or other limitations imposed by law on

the affected interest; 3) whether a reasonable relationship exists between the interest claimed and

the activity regulated; 4) the likely impact of the regulated activity on the health, safety, and use

of property of the person; and 5) the likely impact of the regulated activity on use of the impacted

natural resource by the person.s

The Lower Colorado River Authority (LCRA) and New Braunfels Utilities (NBU) have a

long-term lease of land and other assets, which has been amended over time. See Exhibit A.

(collectively "Lease Agreement"). This Lease Agreement also includes specific provisions related

to water rights that are presently the subject of pending litigation in civil court,6 and which LCRA

asserts have the potential to be affected by this pending application. Curiously, after spending

pages and pages making the same arguments to the Commission that it made in district court,

1 TEX. WATER CODE § 5.ii5(a). See also 30 TEX. ADMIN. CODE § 55.256(a).

2 30 TEX. ADMIN. CODE § 55.25i(a).

3 Tex. Comm'n on EnvtL Quality v. Sierra Club, 455 S.W.sd 228, 234 (Tex. App.—Austin, 2014).

4 30 TEX. ADMIN. CODE § 55.256(a).

s Id. § 55.256(0).

6 New Braunfels Utilities u. Lower Colorado River Authority et al., Cause No. €2015-13583 in the
207th District Court, Comal County, Texas.
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NBU fails to acknowledge that LCRA vigorously disputes NBU?s arguments and that the case

remains unresolved while on appeal. 7

Briefly, the agreements between NBU and LCRA provide for the option for the water rights

to revert to LCRA. upon termination of the Lease Agreement in March 20, 2037. These are the

same water rights that are presently reflected in Certificate of Adjudication No. 18-3824, as

amended. Certificate of Adjudication No. 18-38248 authorizes NBU to use 5,658 acre-feet/year

of water from the Guadalupe River for municipal, industrial and other uses, and is specifically

identified in the application that is the basis of this proceeding as a source of some of the surface

water-based effluent to which NBU has sought indirect reuse rights. NBU?s Response Brief

contains many of the same legal arguments regarding the contract that is the subject of the lawsuit

and which the LCRA vigorously disputes. NBU itself has also stated on the record that the

reversionary interest under the lease "by definition, is an existing property right/58 Resolution of

that contract dispute is clearly within the court's exclusive jurisdiction, however, and there is no

need to re-argue those points here for the Commission to conclude that LCRA is an affected

person.

The Office of Public Interest Counsel (OPIC) correctly recognizes that LCRA's interests are

affected by the application filed by NBU. Indeed, it is surprising that the Executive Director claims

that LCRA's interests are common to the general public or too remote to be affected. The mere

fact that there is ongoing litigation brought by NBU regarding the meaning of the Lease

Agreement's water rights language belies the argument that the rights are too remote to confer

standing on the LCRA as an affected person in this matter. And, as stated above, NBU recognizes

that a reversionary interest is an existing property right.

7 Lower Colorado River Authority General Manager and Directors v. New Braunfels Utilities, Cause
No. 03-i6-ooo77-CVr, in the Third Court of Appeals, Austin, Texas.

8 See Exhibit B, Plaintiffs (NBU's) Response to the LCRA General Manager's and Directors5 Plea to the
Jurisdiction at 3, New Braunfels Utilities u. Lower Colorado River Authority et al., Cause No. €2015-
1358B in the 207th District Court, Comal County, Texas.
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Because of LCRA's asserted contractual right, the fact that LCRA is not the current holder

of the water rights does not diminish its pardcularized interest in this proceeding in any way

because a right to own the water right in the future is an interest distinct from the general public.

TCEQ lacks jurisdiction to resolve the parties5 contract dispute and respective interests in the lease

and the water right.9 However, until that issue is finally resolved, and so long as Certificate of

Adjudication No. 18-3824 is in any way at issue in this proceeding, the LCRA asserts a

particularized interest in the water right that - contrary to the Executive Director's Response - is

clearly not common to the general public and which could be adversely affected by the pending

proceeding. LCRA has provided sufficient detail regarding its rights under the disputed Lease

Agreement to demonstrate its right to standing in this case if Certificate ofAdjudication No. 18-

3824 remains or resurfaces as an issue in this proceeding.

As clearly shown in the ongoing litigation between the LCRA and NBU, the LCRA's

ownership interest in Certificate of Adjudication No. 18-3824 under the Lease Agreement is a

justiciable interest that could be affected if indirect reuse of effluent derived from that water right

remains an open issue in this application. Notably, however, the LCRA has not sought a hearing

on this application if no other requests are granted. This is because the LCRA's distinct interest in

this proceeding is not necessarily adverse to NBU's interest in this proceeding - both NBU and

the LCRA presumably have the same interest in preserving the full use and reuse of the water

appropriated under Certificate of Adjudication No. 18-3824 to the fullest extent allowed under

the law. To have standing, LCRA has "to show only that they will potentially suffer harm or have

a 'justiciable interest5 related to the proceedings/510 In other words, though it maybe uncommon

in permit proceedings, a person need not be adverse to the applicant to be "affected/5

9 See, e.g., Harris County Fresh Water Supply Dist. No. 61 v. FWO Development, Ltd., 396 S.W.sd
639? 647 (Tex. App.—Houston [i4th Dist] 2013, no pet.)(Commission not vested with exclusive
jurisdiction to determine breach of contract claim.).

10 Heat Energy Advanced Tech. v. West Dallas Coalition for EnvtL Justice, 962 S.W.2d 288, 295 (Tex.
App.—Austin 1998, pet. denied) (emphasis added).
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2. LCRA IS NOT INTERESTED IN NBU'S INDIRECT REUSE OF GROUNDWATER

The LCRA recognizes and appreciates that NBU now claims that its application no longer

seeks any rights to indirectly reuse water that originates from the Guadalupe River, including

water appropriated under Certificate ofAdjudication No. lS-3824.11 If the Commission's order of

referral to the State Office of Administrative Hearings (SOAH) specifically limits the proceeding

to issues related to that portion ofNBU's application to indirectly reuse only effluent derived from

groundwater, then the LCRA acknowledges that it is not affected by the application in a manner

distinct from other water rights holders in this state with a general interest in the Commission's

handling of applications to indirectly reuse groundwater-based effluent.

Should the Commission, however, keep alive any portion of NBU's request that could be

interpreted to allow the SOAH judge to re-open consideration of NBU?s request to indirectly reuse

state water, and specifically any effluent derived from Certificate ofAdjudication No. 18-38248,

the LCRA urges the Commission to recognize the LCRA's status as an affected person entitled to

participate in any contested case hearing on this application so that LCRA can ensure the value of

the water rights that are the subject of the Lease Agreement are not diminished.

3. CONCLUSION

For the reasons set forth above, LCRA requests that: (l) the Commission formally accept

NBU?s withdrawal of its request to reuse state water derived from Certificate ofAdjudication No.

18-3824 and expressly limit any hearing on the merits to those related to NBU?s application under

Tex. Water Code § ll.042(b) such that LCRA's participation is not needed; or (2) affirm LCRA?s

personal justiciable interest in the Lease Agreement affecting Certificate ofAdjudication No. 18-

3824 and grant LCRA's request to participate in any hearing that is granted on this matter.

11 See, e.g., NBU's Response to Requests for Contested Case Hearing at 1-2, fn. i; 11-12.
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Respectfully submitted,

LYN E. CLANCT
State Bar No. 00796448
Managing Associate General Counsel

GREG GRAML
State Bar No. 24059846
Associate General Counsel

JAMES RADER
State Bar No. 16452570
Associate General Counsel

LOWER COLORADO RIVER AUTHORITY
P.O. Box 220

Austin, TX 78701
Tel: (512) 578-3378
Fax: (512) 578-4010
Lvn.Clancv(5)lcra.org

Gres. Graml (5)lcra. org

James.Rader@lcra.ors

By: '-/^ ^ f ^L^^y^
Lyn E. Clancy ^

ATTORNEYS FOR THE LOWER
COLORADO RTVER AUTHORITY

CERTIFICATE OF SERVICE

I hereby certify that on July 25, 2016, the original and seven true and correct copies of
the Lower Colorado River Authority's Reply to Responses to Requests for Contested Case
Hearing were filed with the Chief Clerk of the TCEQ and a copy was served to all persons listed
on the attached mailing list via hand delivery, facsimile transmission, electronic mail, or by
deposit in the U.S. Mail.

•--' ^. .^' J ^ I ^

W I' ^ ' L^^'^

Lyn E. Clancy
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MAILING LIST
NEW BRAUNFELS UTILITIES

DOCKET NO. 20l6-oi62-WR; WATER RIGHTS PERMIT NO. 12469

FOR THE APPLICANT:

Sara R. Thornton

Lloyd Gosselink Rochelle & Townsend, PC 816
Congress Avenue, Suite 1900

Austin, Texas 78701-2478
Tel: (512) 322-5800
sthornton(5)lglawfirm.com

FOR THE EXECUTIVE DIRECTOR

Todd Galiga, Senior Attorney
Texas Commission on Environmental Quality
Environmental Law Division, MC-iys
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-0600
Todd.Galiga@tceQ.texas.gov

Sarah Henderson, Technical Staff
Texas Commission on Environmental Quality
Water Availability Division, MC-l6o
P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-2535
Sarah.Henderson(5)tcea.texas.20v

Brian Christian, Director
Texas Commission on Environmental Quality
Environmental Assistance Division
Public Education Program, MC-io8
P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4000
Brian.Christian(5)tceQ.texas.20v

FOR PUBLIC INTEREST COUNSEL

Vie McWherter, Public Interest Counsel
Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-6363
Vic.Mcwherter@tceQ.texas.gov

FOR ALTERNATIVE DISPUTE RESOLUTION

Kyle Lucas
Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222
P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4010
Kvle. Lucas (5)tcea .texas.sov

FOR THE CHIEF CLERK:

Bridget Bohac
Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-ios
P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-3300
httD://wwwi4.tceQ.texas.gov/epic/eFilin2/

REOUESTERfSI / INTERESTED PERSONCS):

See attached list.
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REQUESTER(S):

Molly Cagle
Baker Botts LLP
98 San Jacinto Blvd Ste 1500
Austin, TX 78701-4297
molly.cagle@bakerbotts.com

Jim Mathews
Mathews & Freeland, LLP
8140 N. Mopac Expy., Ste. 2-260A
Austin, TX 78759-8837
jmathews@mandf.com

Phil Wilson
Lower Colorado River Authority
P.O. Box 220
Austin, TX 78767-0220

INTERESTED PERSON(S):

Carolyn Ahrens
Booth Ahrens & Werkenthin, PC
206 E. 9th Street, Ste. 1501
Austin, TX 78701-4423
carolyn@baw.com
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I.EASE INDENTURE

This LEASE IMDS^TURE supesrcedes and stands in the place of

that existing lease 'ex&cttted the 20th day of July, 1978, between

LO'WBR COLORADO RIVER AUTHORITY {hereinafter called "LCRA"), an

agency of the State of'Texas, and NEW. BRAIWFELS UTILITIES

(hereinaftea- called "UTILITIES"), its successors and assigns, a

subdivision of the city of New Braunfels, Texas:

HITNESSETH

I* The Leased P_resaises

LCRA .does hereby deaise and Iftasse unto UTILITIES, its

successors and assigns, for the term hereof the property

described as Tracts I and II of Exhibit (tA" attacbed hereto

effecfcive April 1, together with fcbe properfcy described in

Paragraph XV hereof subject to the reservation of rights by LCRA

set forth on said eiihibit and to the- further terros and conditions

hereof.

II. Terms, and Rent

UTILITIES does Jh.ereby hire the leased premises for and

during the term of fifty (50) years froin April 1, 1S87, and

hereby covenants an4 agrees fco pay .in advance to U;RA at its

offices in Austin, Travis County^ Texas/ a . net annual. rental'', of -

^Six;'jercetit;^(6%)^of the.£air,;valuafcion of the'..land coinprisea'in

the^pr-e%3,ses;'^exclusive^::of;,any sfcrucfcures^' thereon/ .said-^falr"-

Ya-lxxatJLop' ^sin9 , hereby (3.xe(a""fc»-7^®.' first:.. tyenty,v"(20) yearsfof

the term hereof. to be ONE HUNDRBD'TKIRTY-NINE THOUSAND DOLLARS

($139,000.00) . Said fair valuation s&all toe determined for'e^ch

sttbsequent ten (xo) year period, or p%rt thereof, in advance of

such period by agreement of LCRR and UTILITIES ar, i,f they cannot

agree^ by an independent appraiser,, qualified as K.A»X. or

equivaXent appointed by the Govemor of th.e State of Texas. If

Q
\RB2*33 ^1
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/n^

the parties ar-e unable to agree upon smch fair valmtion vitbin

.ninety <^0) days of the beginning of the period to which such

valuation would be ajpplicabl.e, either party aay request th^

appointaent of such appraiser. The decision of the appraiser so

appointed shall be final and conclusive and shall toe siade within

sixty (60) days after appoirttsient. TJSia expense assoaiafced with

such appraiseraent shall be shared eqyally by the parties. Zn no

event, sha.11 ttae anin'ual rental under any cJLE'cuBtSta.nces be less

than EIGHT THOUSAND THREE HUNDRED FORTY DOLL&RS ($8,340.00) net

to LCR&- For such reaeyal perj.cMts all of the tems, other than

the lease rental, shall remain the same. The total rental

provided in this section shall be subject to payment, in the

following iseqpi<ance.

III. Sims and Form of Payment

During the term of this lease, all payments of rent sliall be

paid in equal Installssents in advance^ in lawful ffioney of the

oniited states os April l, July 1, October ly and Januairy !„ the

first, installment ibeing due and payable on April l, 19S7. Any

installnent of rent accruing under the provisions of this lease,

which shall not be paid vhfen duia, shall bear interest at the rate

of Nine percent (9%) per annxm from the date when the ssme shall

be payable<

IV. Vg^ Return

The purpose and intent, of this lease is t-hat the rental

provided for in Section Xl shall be an absolute net return to

LCR& and that all expenses, costs ana charges of every 3duad and

nature in connection with the ownership, use, laaintemnce^ upiceep

and preservatioa of the premises, except such provision thereof

which roay be useQ by LCSA under tHe provxsions of section X(l)

hereof, shall be borne and paid for by UTILITIES.

\RB2.33 2 °
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V* Condition of Preiaiees

•!

J

The premises oonsisfc of an electric generating plant sit6 on
^

vhlch are located buildings/ stryctures, generating equiptR«nt and

appurtenarvfc facilities formerly used for hydro as well as steass

powered elect.ric generation, but now out of service an<3 no longer

capable of being operated for such purpose, UTII»ITXES has made a

thorough xnspection of the preraises, ha.s observed the. conaition

of the iapyoveTOents thereon, is aware tJhat potentially dangerous

conditions exist att TOany locat.ions on the parendseB and tliat t.he

structures thereon are in various stages of disrepair. UTILITIES

accepts the preiBise,® in its present existingr condition except., as

±0 existing asbestos condition on the leased prenisas,, and tCWk

isakes no representation or warranty of any 3clnd or character as

to the safety, fitness or condition of the pa-efltises and the

imprGveiaenfcs th^er'eon whafesoevesy.

VI. Assua^tio^ of Responsibility by UTILITIES

UTILITIES^ as part of the <;onsid&reition for this Xeas-e,

aasuroes total responaibility for the following:

(1) The safety of all persons and their property that may

at any time be using, occupying or visiting the leas&d preaises

and does hereby agree to indemnify and hold LCRA harmless against

any claists or demands on account of any loss^ injury^ death or

damage to such persons or their property which May at any time be

suffered during the term hereof, except for the existing asbestos

conditioh aforesaid, UfTlLITIES sshall not be liable for negligence

or Misconduct of LCKA» its employees, agents or contraotors, At

the time of execution of this lease OTIEJTJ^ES has outstanding a

policy or policies of insarance in the amounfc of THagg HILLION

DOLIARS ($3,000,000.00), the terms of wftich ir'TlLlTJES shall <-aus&

to be expanded to cover the assumption of responsibility by

UTIDlTIfiS ,pK-ovid<sd for in thiss section and shall furnish to I»CRA

0
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^SBfes

evidence satisfactory to LCRA that such insurance is in full

force an41 effect and adequate to covar such ashamed

responsibility.

The parties iagree that in the future it may !:>© financially

necessary for UTILITIES to reduce the coverage of such policy or

policies of ixisurance becaiase of th-e premium costs thi&3ceof or

laws or regulations which »ay be proraul^ated* In the everet

UTIIfITIES deterHtines in the fufcura to red-uce such insurance

coverage, th<m written notice of such intention shall be

furnish&d to LCR& at least six (6) months in advance of any swch

reduction, with fyll partloulars of what the reduction will be*

I'n no event shall UTI^XTXES carry les^ than 0»E KIX-LION FXVB

HUNDRED THOUSAND EOLIAKS ($3,, 500,000,00) in such coverage and in

any event UTILITIES agrees to indemnify and hold LCR& harmless

against any claias or demands on accoytRt of any loss, injary,

damage or death to persons or jpTOperty which at any time nay be
4-

suffered during the term hereof, except for the existing asbestos

condifciOTi aforesaid, UTILITIES shall not be liable for negligenoe

or misconduct of LCBA ^mployets, agents, or contractors.

(2) The operation of all water controls on the Leased

premises that. affect, t&e £Iew of the CoBial Rlvex-.

VI I» M .th® Leased PreaAses

yTIItlTIES covenants that during the term hereof it will, in

the use of the leased premises, conform to and observe all

applicable laws of any governmental entity of ttae State of Texas

and the United States» or any agency thereof, and will not in any

way use or permit, the use o£ the leased pEeaisss In any way

contrary to Article 8280-107, V.A.T.S., under which LCR^ was

established and now exists,

0
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^
Vlll. Maintifinance of Existinqt structures - Ney ^SS££U£EIOB

UTILITIES will not duting the fcena hereof have any

obligation to maintain or rspair any exiisting structm-es on the

leased prerois&s. UTXLITIBS shall have the right, subject to the

provisions of Section X hereof,,. at. its sole cost, risk and

expense, to demolish «ui!d reroove such structtires as it may aesir^,

UTIXtXTlES may Gonstruct or cause to be constructed at its sole

cost.» risk and expense such new structures and nfBproveraejntts on

the leased premises as it sees fit so long as sach action by

utilities does not in apy i?ay interfere with or iiBpair the

exercisei of any right reserved by LCRA*

IX. Default by UTXLITIES - LCRA'S Rights QT^ Termination

If %t any tiae there shall be a default upon the part of

UTILITIES in the payment of rent or in the pex-forroance of any

other covenant or agreeaent herein containedl and such default

continues for a period of thirty (30) days after ICRA has

notified UTILITIES in writing of such default, LCRA may at its

option forthwith declare fchi® l^a&a terminated in all respects.

Upon the terroxnation of this lease, whether by expiration of

its term or otherwise, all buildings and other structures,

whether iTnpro.ved or constructed by UTILITIES or not, sliaXl belong

to l,CKh and no compensation ^hall be due VTILIYIES therefor and

upon such teratin&tion UTILITIES shall at once surrender and

deliver up th^ leased prewis&s together with .all iTOpx'oven.ents

thereon to LCRA*

X. Resarvation of eights by LCRA

(1) LCR& reseryes the right to relocate its existing

@?i2bsfcation fco the leased premises described as Tract I of Exhibit

"A" and to reaintain all present •brans»ission or distribution

lines located on the leased premises and the right to construct

Q
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new and additional necessary transmission or distribution lines

and sppurfcengmces on, over ansd eiGfoss the leased preidisies?

provided, bwever, that should addifeiosal lines be contemplated

to fee built or installed by the LCRA, the UTILITIES will toe

advised ana the LCRA will disGUss with the UT1LXTIES the proposed

project and location so tbat the additions shalX be. design&et to

cause as little interference with the UTILITIES * use of the

property as may be eocmemically feasible to the 1»CRA, and •the

LCRA retains the full right of access to the leased premises for

the purpose of cons true ting, reconstx-ucting, inspecting,

patrolling, operating^ waintaining sn<3 reai&ving such faeiXifcies.

TOIItITIBS* right to salvageabXe material does not apply to

any personal property used or useful in cormecition with LC&Als

transTaission and distribution of electric pow&r and energy as

described above.

XI. Water Rights

LCBA reaffirros the transfer and assignwent to UTILITIES

duurittg the existen'ce of this lease ae <m appurtenance to the

leased pr^Biises ttie following vater rights that were prevloKSly

transferred and assigned under the prior lease Indenture dated

jaly 20, 1978, incluaing?

(1} All lights held lay LCRA under Carfcified Filing No. 135

and No. 136;

(2) All rights held by LCKA as described in Claim No. 1551,

as shown by the penaane&t arecords of the Texas ifater Coturoission,

Upon the terairmtion of fchis lea^'e, -fche foregoing watei;

rights sliall revert to LCBA, at the opfcion of I^K&.

In the event the UTILITIES should deteraine that it no

longer wishes to laainfcain all or any part of the above water

rights, then it shall prowtly notify the LCRA in writing and

cooperate ^Ith LCR& in teansferring such water rights back to it

at the. LCBA*^ choice.

Q
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^ ^
XII. Sale or Transfer of Biahts

i

UTILITIBS agrees that it vill nofc sell or transfer all or
-V

any part of its rights heremnder without; prior written consent; of

LCRA and shall furnish to LCRA fall details of any request Car

transfer or assignment aa a predicate for its considerafcion in

making its deterrolRation for approval. sych consent shall not b6

unreasonably withheld.

XIII.. Wstjex; B^.l_ and EquipiBen^;

This lease shall, in addition to the property described in

Exhibit "A" attacheci hereto, and in paragraph XV hereof^ also

include a tract of land approxiTOately 34 feet by 26 feet conveyed

by deed from Meta Penshorn to CoiBal Power Contpany, dated November

2, 1925, together with the water well, pump, and appurfcenances

located thereon, all as more parUcrularly described in exhibit

"B" attached hereto, ander the temss and conditions of this

lease; prov idled, however, that for the property aind equipment

described in Exhibit "B" (JTrLlTIES shall pay the LCRA the sum of

ONE THOUSAND TWO HUNDRED DOLLARS ($1,200.00) annually, to be paid

in quartarly xnstaUaents of THREE HyNDRED DOLIARS ($300.00) each

fcMaginniRg April I, 1&87? for the tera of this lease. This

payment shall be in addition to the amount, provided in Section

XI.

XXV, Notice of Intention J^o gell

In the event LCR& or its successors or assigns d«tenoines to

sell the leaseo prei&ises upon tAe terroination of this lesase, for,

whatever reason, the UTILITIES shall be advised six (6) Bionths in

advance of any such proposed sale and UTILITIES shall be accorded

the opportunity to purchase such property under tlie laws and

regulations of the LCRA. Board or bond ind&ntures or resolutions

as may then be applicable to any such sale.

Q^
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• XV. Acknowledgment o£ Sublease

LCRA. <3oes heretey acknowledge and ratify that one certain

sublease agreement executed October 27, 1978, between UTZLITIES

and Wurstfest association of New Braunf^ls^ for a term of fiEty

(50) years to be in full fore® and effect, accordingi to its feeras

and conditxonss, on t.he follo'wing dcs.scrib-ed pxop^rfcy?

the tract containing approximately 7.64 acress
together with all iteprovements thereon
situated (except as reserv&d in Section X
hereof of the aforeiBentioned lease located
across the X*anda Park ®ain entrance roadway
fro» the Comal Plant tract an<3 beifi^ all of
the lands described as "Tract No. 2vt, and
that part of "Tract No. 3" owned by Lower
Colorado Rlwar Authority along the Coaal
River between North Seguin Street (Landa
Street) and the confluenas of the said Comal
River and the old bed of said river, which
Tracts; 2 and 3 are described in deed froa
Landa Milling Coapariy, et al, to Coiaal Power
Company, dated August 17, 3325» recorded in
Volume 51, pages 374-389 of ttae Deed Records
of Coxaal Ccnmty, Texas, and subject t,o the
reservations and restrictions in said
instrui&esnt and in this agreesaent, and further
subject to the rig&fcs of any adjoining
property owners as to in^resa and egress
based on the laws of the State of Texas or
permission and agreea^nts previously
a.uthorized to said adjoining land owners by
the Lower Colorado Mver Ayfhority.

XVI* Capital ImproveBenfes

low UTILITIES to have a credit applied to the

: is obligated to pay USA under Clause No. II

ill capital ittproveaents aeide during any year

that the lease is in force* Capital itaproveapBent mea.t\a money

spent by UTILITIES for all pemianent iaproveaients to the leased

pre»a.ses oyer- and above the cost .of the I-KSW substation. Zt does

not lr»du4e the relocation, operation and aainten&nce cost of the.

new subsfcation to be located on the leased preinises v&ich will toe

used jointly by UTILITX.ES and LCRA, The cost of relocation

including operation and naintenance of any electric transaisision

Q
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or dlstribufcion line which is for the use and batwfit of

UTILITIES and LORA shall not be deeMed a oapital itnproveiBent.

XVII. Access to Adtoinincr Proojerjfcv

UTIt.XTXES, including I(CBA, &hall have access and over and

across the entire property describeci in Bxhibife "C" which is

under lease to the City of New Braunfels^ by LC3RA, including the

right of ingress, regress, and egress for the operation and

maint.enance of all electrical wires that cross the afcove

described property. This includes access for operation and

mintenance of the sufostation presently located on the property

described in Exhibit »C". LC3?A and UTILITIES shall have an

easement over, and across.^ th-e property descKilsed in Exhibit "D",

the City of New Braunfels shall have the right to use said

easement;. LCRA and UTILITIES shall also have an aoceas easement,

Exhibits "D" and "E", wMch is over^ and acyosst, the property

d<?soribe<a in Exhibit "C»«

XVXII, lUcrht Qf Firsfc Befusal

LCRA is confcemporaneously with the execution of this lease

entering into a lease with the city of Hew Braunfels to Lease

approxxaately 3.7*930 acres of land, more or less, to be utilised

by the city of New Braunfel^ as additional park land for Lands

Park, which was previously under lease to NBU by LCR&* In fch^

event LCRA or the City of New Braimfels fceraiinates Its lease to

the aforesaid I"? .930 acires, NBU vill have the right, to lease bacSc

said 17.930 acres under t^rms and condltiojts? of the Jyly 20,

1978, Lease, with the lease renfcal to be based upon 17«930 acres

only.

Q
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XIX. PjexiBa&enfc g&s.emeni

LCBA %nd NBU plan to improve anB aake additions to the

existing NBU substaticm on the leased preailses to be used jointly

by NBU and XCRA» *Eb.e ne^d for this substation by NBU may

continue p^st the expiration of this lease* Tfterefore, in

recognizing NBU*s future needs, LCRA agrees to grant and hereby

grants unto NBU a pemian&nt easenient to that portion of the real is<r

property on the leased premises 1'hat vill be used for the new

susjbst'ation. This easeiaent shall continuB after the expiration of

this lease so long as that portion of the real propefty o( the

leased pr«mises is being used for the substatxon. Should fcha

sttbsfcation be discontinued, the easeaienfc shall tennlnate .and it,

as well as all ii&proveaents, shall revert baclc to LCRA.*
<t

XX* Fencing

LCRA ana NBU agrees to divide the cost of fencing the m»

sabsfcation with NBU being allowed to have a capital credit for

its portion of the cost which jaay be carried over dtaicing the term

of the lease, froa one year to the next until such credit is

fully used,

JM WITNESS WHBKBOF, this leaae has been executed in

duplicate originals by the parties hereto this ^Tc*' day of

.r 191L/ «

NEW BEAUNFELS UTILITIES LOS?£R COLORADO RIVER AUTHOBITY

By; r ^\-^^^^ _ By; ^€f
Bob Sohn, P. E. S. David I't'-e&BiaR

General Manager General Manager

\RB2»33 10
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STATE OF TEXAS §

OOOKTy OP OCW? § ,
t

Before me, the Undersigned authority, on tnis eUy personally
appeared S. David Freeman., -General Manager of the Xiower Colorado
River Aafehority, an agency of the Stafee of Texas, known to me to
be the person' whose name is subsoribed to the foregoing
instruisfmt, ana acXnowleSged t.o me. thafc he executed the same for
the purposes and coosiderafeion therein exprejsged*

^iven ander my hand and seal this pl'9^ day of

^^ —<

^fc^f<^^KAA-.
Notary Public in and for
The Stake of TEXAS

My couaidssion expirest ^jCjJ^f^

&di&tS£fi«A

STATE OP TEXAS

cooNTy or COMAL

Before me/ the undersigned autliority, on this day personally
appeared Bob sohn^ P.E./ General Manager of Rewh Brattnfels, Texas,
ImowTi to me to be the person whose name is subscribed to fche
foregoing instrument, and acknowledged to me that tie executed the
same for the purposes and corasiderafcion thotfein expressed.

<Siven under my hand attd seal this ]Lt^w*v 69^
.» i^7 »

of

ffj^S THOJL. A<^
NoCary Public"' In l'l"and-1CoF'

The State Of TEXAS

My ccwaission expires? ^/n/8j
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Field noU description of 10.15 acres, more or less, out Qf a 32.846
acre tract being the remaining portion of the original 33.74 acre tract
after previovs coiavsyances, satd 33*74 scre tract being out of the Ju&n
Martin Verafnendi Two L'eague firant, Survey No. I, Abstact No* 2, Coma1
County, Texas, located in the C-tty of New graunfeU, described in deed
from the City of San Antonio to the Lower Colorado River Authority, dated
January 27,1972. recorded in Volume m, page 9S7 of th® Comal Covnty
Qeed Records, Said W,15 acres betng rore partlcvtarly described by'
raetes and bounds as follows:

B€61NN!NQ at a I" iron rod set for the Northwest corner of this tract and
fro® which said point a |rlt iron rod set at the original northeast corner of
saN 33.74 acre -tract, also &eiR3 the Northeast corner of said 32.855 acre t^act,
bears H ^cm* 50" l»'a mstance If 655.91 "feeti '""""' " "'" '"*""' ""^ '""""

THENCE» with the following 8 courses and distances for corners of this tract',

S 05°59'S8" M a distance of 2L50 feet to a F" Iron rod set,
S 2^14*00" E, a distance of 40.00 feet to a i"> iron rod set,
S 4att27'08" E, a distance of 49.0© feet to a ^ iron rod set,
S 75a40'16n E, a distance of 40.00 feet to a i" Iron rod set,

5.) S 2ri4W E, a dt stance of 931.40 feet to e point.
i.) n 65e3?w i> s distance of 3Q.60 feet to a point*
7.) S 24022'00" E, a distance of 51,60 feet to a point,
8.3 S 65WOO" W, a distance of 33,50 feet to a point,

TH£NC€» S 2l&14t £, a distance of 75.00 feet to a r* iron rod set in the North
ine of Lan^a Street, also bein$ ii^ the North line of a 0.269 acre Right-of-

Nay tract deeded to the State Qf Texas» recorded U Volume 133, page'228,
of tte COtDal County Deeti Recor<Ss^

THENCE, N 8§°3$u M, along the North line of Landa Street and Worth line of
said 0.269 acre tract a distance of 272.72 feet to a i" iron rod set for a corner
of this tract;

TMENCE, S 79COO* N, slong the North line of Unda Street an4 North line of
said 0.26$ acre tract, a distance of 57.0 feet to a I"iron rod set for a
corner of this tract^

THENCEt N 89839t N, with the North line of landa Street and original South
line of said ongmai 33.74 acre tract, a distance of 132.09 feet to a I"
iron rod set for the Southwest corner of this tract at the intersection'
of the 8orth line of landa Street <ind fche East ti'ne of Freciricksburg Avenye,

THENCE, N l8°OI' N, along the East Una of Fredncksbyrg Avenue, a distance
of 1021.20 feet to s r iron rod set for the N&rthwest corner of this tract;

THEIlCf, K 69°10' E, parallel to and 100 feet perpendicular distance Soyth of
the original North line of sa^d 33.74 acre tract a distance of 334.62 feet
to th POINT OF SCGINNINO, said tract contai'ns 10.15 acres more or less.

EXHIBIT "A"
TRACT I



^. ^

Field wte description of 3.930 acres, nore or less, out of a 32.84$ acre tnct
being th<g reminlng portion at the ortginal 33. ?4 acre tract ^ifter previous con-
veyances, said 33,74 acrs tract being oyt of the Juan Nartfn Verareen^i Two
League Qrant. Survey Ho. 1, Abstract Ko. 2, Com<s1 County. Texas, located in the
City of New Brawfeh, ctescribed in 4eed frQdi the City of San Antonio to the
Lower Colorado River Aulhonty, dated January 2?, 1972, recorded in ^1yiBe 192,
Page 95? of the Coinal Coynty Oeed Sec^rds. Said 3.930 acre tract being inore
particularly described by metes ?nd boyrtds as folUNS:

COMMENCING at a F iron rod set at the Southeast corner of saN 32.846 acre
tract antf the Southwest cornir of a 0.049 acre Right-of-Way dedication fco the
City of New Braynfeis recorded m yolyfiie 169, Page 439, also being in the North
line of a 0.269 acre Right-of-W^y tract deeded to the State of Texas, recorded
N Volume 133, Page 228 all of "the Coflial County Dee<! Records,

THENCE N 89W W, along the North 1i^ of Landa Street and the North line of
said 0.269 acre tract, a distance of 84-50 feet to a i" iron rod set for the
8CGINNING POINT of this tract;

THENCE N 89939' W, along the North line of Landa Street and North l^ne of said
0.269 acre tract, s distance of 280.50 feet to a nail set in concrete for a
corner of this tract;

THENCE S 87°06r W, along the Horth line of Landa Street and North Tins of said
0,269 acre tract, s distance of 30.10 test to a itl iron rod set for a corner
of this tract;

TNENCE N 8§°39' y, aloRg the North line of landa Street and North Hne of saN
0.269 acre tract, a distance of 72.3 fees to pen nt for a corner of this tract;

THENCE N 24 W W, 3 distance of 12?,5 feet to a point for the roost yesterty
corner of this tract iri chain l-tftk fence;

THENCE N &S°21141" E, along saU fence a distance of 151.03 feet to a point
for an interior corner of this tract;

THENCE H 24°23' N, along said fence a distance of 229.90 feet to a point for a
corner of thi's tract,

THENCE N 64CU' £, along said fence a distance of 7.00 feet to a point for
an interior corner of thi's tract,

THENCC N 24^17' N. alons said fence a cSlstance of 109.70 feet to a point for the
Ncrthifest corner of this tract, ffws which said point a chain Unk corner post
bears N 24°l71 W, a dUtance of 5.3 feet;

THENCE N 65C38" E, a distance of 254.15 feet to a nail set in concrete for the
Northeast corner of this tract',

THENCE S 24°22 E, a disUnce of 400.00 feet to a i" iron ro4 set for a corner
of this tract;

THENCE S 08037'3r E, a distance of 235.35 feet to the POIOT OF BESIHNIN6.
said tract contains 3.93 acres, (Bore or less.

Q
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EXHIBXT "B"

That portion of a certain tract, of land known as

the Penghorn Property and conveyed by deed from Heta Penshorn, s.

feae sole^ to Comal ?ower Company, dated Sovember 1, 1925,

yecorded in Volwne 51,Pages S72-S73, Dee4 R&eosras^ Coml County,

Texas, moc'e particulayly d&scribed asi followa?

Commenexn^ at the srorfehvest corner of said Penstiorn
Property;

Thence Sou-fcherly <3own the West line of said pcop:erty
34 feet to an existing corner post?

Thense Easterly at right angles fco said West 'line
along existing fence line 26 feet to an existing
comer post of said fenced locafcion on the Ba§t line
of said penshorn property^

Th&nce »?ozktherXy along existing fence line and the

East line of said Pensborn Property 34 feet to fehs
ITortlieast corner of said Penshora Property?

Thence Weyterly along t1he north line of sai<3 Pensftorn
Propeirty to the place of beginning.

together with tlie wxter well and all surface e^uipmenty pipe,

pmnpa, motors, fences, buildings located tbereom provided, however,

that fc^ie ICSA reseryes the yigtit to mtintsin, reconstruGt or rebuild

elecfcrie power lines over, across or above said property as in its

sole judgment shall be necessary or proper.

Q
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Page 1

Field note description of 17.930 acres* more or less, out of a 32.846
acre tract bting the remaimng portion of"the original 33.74 acre tract
after previous conveyances, said 33*N acre tract being out of the Jyan
Martin Verswndi Two League 6rsnt, Survey No, I, Abstract Ho. 2* Coml
County, Texas, located in»the City of New Sfaunfeis, described in dwS
from the City of San Ar.ton-io to the Low^r C5lora<io Rive»* Aythority, dated
Jany^ry 27, 197Z, recorded in Volume 192. page 95? of the Coroat County
Deed Records, SaN 17.930 acres being <aore particytarlj? described by
metes and bounds as foitoys:

3E6INNIHG at a F iron rotf set for the Nerthsast corner of this tract
^ame being the Northeast corner of said 33.N acre tract;

THENCE, along the West line of Landa Park Drive the follo^irsg 13 courses
ar$d distances for corners Qf this tract;

57" £» a distance 0<" 150.87 feet to & concrete monyment

43" Ei a distance of 146.55 feet to a concrete fflonuissnt

15" £, a distance of 41.42 feet to 8 i" fron rod set.
F, a distance of 794.82 feet to a i" iron rod sst,
£. a distance of 144.79 feet to a i" fron rod set,
E, a distance of 202.08 feet to 8 I" irem rod set,
E, a distance of 245.70 feet to a I" iron rod set.
£, a distance of 75.5^ feet to a I" irw rod set,
E, i distance of 62,42 feet to a i" iron rod set,
10" €» a disUnce of 122.86 feet to a F 1'ron ro<l set,

being the North corner of a 0.049 acre Right-of-Way dedication
to the CHj/ of New Sraunfels, recorded in '/oTuflfie 169, page 439,
of the Coffial County Deed Records,

11.) S 11a 44' S8'< w, along the West line of said 0.049 acre trac£ a
distance of 50.00 feet to a t" iron rod fCH.ndt

12.) S Qy 42' 32" E* along the West line of said 0.049 acre tract a
<li sUnce of 99.83 feet to a F iron rod found.

13.) S 35ff 24' 28" N, along the West Hne of saN O.Q49 acre tract a
distance of 1$.10 feet ta a F" iron rod set for the Sovtheast corner
of this tract in the North line of tanda Street, also fc^ing in the
North line of a 0.269 acre Ih'ght-of-tey tract deeded to the State of
Texas, recorded in Volume 133, page 226 of she Cossal Coimty Deed
Secor^s.

THENCE, N 89' 39' N, along the liorth iine of Landa Street and North line
of said 0.269 acre tract, a distance of 84.50 feet to a t" iron rod set
for an exterior corner of this tract;

'HENCE, N 08s 3?' 32" y, a disUnce of Z35.35 feet to 3 I" iron rod set
for d come" of this tract?

THENCE, N 24s 22' V, a distance of 400.00 feet to a nail set in concrete
for a corner of this tract*

THENCE, S 65°38t H, a. distance of Z54.15 feet to a p.ilnt for the Northwest
corner of this tract from which said point a chain 1 nk corner post bears
N 24sl7' W, a distance of 6.3 feet;

Thence S 24017' E, alon^ a chain link fence a distance of 109.70 feet to a
point fsr an interior corner of this tract;

THENCE S (S4S12* W, along saN fence a distance of 7.00 feet to a point for a
corner of this tract;

THENCE 5 24B23( E, along said feoce a distance of 225.90 feet to a point
for as interior corner of this tract;

THENCE S 65c2r41" V» along said fence a distance of 151*03 feet to a point
for <M exterior corner of this tract;

TNENCE S 24°201 £, a distance of 127.50 feet to a point in the North 11ne 0
of Lan4a Street for an exterior corner of this tract; ^1

N
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THEMCE N 89tt39* W, along the Nor^h line of Landa Street aivd North line
of said 0.?S9 acre tract, a distance of 183.48 feet to A i" iron rod
set fQf the Southwest corner of this tract in the North line of Landa Street:

THEtiCE N^l°l4' W, a distance of 75.00 feet to a point for an exterior
corner of this tracts

TNENCE N €5<W £, a distacice of 33<50 feet to a point for an interior
corner of this tracts

THENCE N2 ^Z2> W, a dHtance of 51.60 feet to a point for an interior
corner of this tract,

THENCE $ 6 a38' W, a distance of 30.6G feet to a point for 30 extenor
corner af this tract;

THENCE N 2in4' M, a distance of 931.40 feet to a i" iron rod set for a
corner of this tracti

THENCE with the following six courses and distances to t" iron rods set
for corners of this tract*,

UN mow N, a rfi stance of 40,00 feet,
2,) N 4a<}27W y, d distance of 4Q.QO feet,
3.) N 21sl4'00" W, i distance of 40.00 feet,
4.1 n 05°59W E» a distance of 40.00 feet,
5.) N 33<>12tl6n E, a distance of 40.00 feet,
6.) N 2lsl4t00" W» a tfistance of 60.00 feet to a |" iron ro<3 set for the
Northwest corner of this tract in the North tins of saN 33.74 acre tract*

THENCE ^mer E, along the liorth line of said 33.74 acre tract a distance
of $07,94 feet to the POINT OF 8ESINNW, said tract contims^y .930 'w^
wre Q¥ less.
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Field note descnption of a 100 foot wide access area consistiEig of 0.833 acres.
we or less, out of a 32.846 scre tract being the rediaming portion of the ortg-
inal 33.74 acre tract being out of the JtNn Nartlfi Veramentii tw League Srant,
Survey No. 1, Abstract Ho.'2, Coffial County, Texas, located in the City of New"
Braunfets, deseribed injdeed'fr&m the Cit^ of San'Antonio to the lONer Colorado
River Authority, dated January 27, 1972, recorded in Volusie 192, Page 957 of the
Comal County Deed Records. SaN 0.833 acres being more parncular1y'4escribe<! by
metes and bounds as follows:

BE6INNIN6 at a i" Iron rod set for the Northeast csrner of this tract In the
North tifte of said 32.846 acre tract, from which s^id point a i" iron rod Set at
the orlQ[na1^Northeast eorner of said 33.74 acre tract'also being the Northeast
corner of said 32,846 acre tract, bears N S§BIO' E, a (llstance of 607.$4 feet»

THENCE with the follcwing 4 courses and distances for corners of this tract;
j.) S 21al4t E. a distance of 60.00 feet to a I" iron rod set»
2.) S 33ftl2<16" W, a distance of 40.00 feet to'a ^ iron ro^ set,
3.) S 05B59'08" ^ a distasce of 18.50 feet to a r iron rod set*
4.) S 69° 10' H, a di-staoce of 334.$2 feet to a r iron roe} set In the Easterly

line of Fredericksburg Avenue,

THENCE N l8°0l' W, along the easterty 1 toe Of Fredericksburg Avenye a distance
of 100.12 feet to a F fron rod set for the torttwst corner of this tract saree
being the Northwest corner <rf said 32,846 acre tract;

THENCE N 69°10' E, along the origlsat North line Of said 33J4 acre tract a
distance of 370*00 feet IQ the POINT OF BE6INHIN6, said tract contains 0.833
acres 1 pwre or less.

EXHIBIT "D" 0
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F?el4 note description of s 60 foot wide essemerit consisting of 0.229
acres» aiore pr less, Qvt^f^ 32.84$ acre tract being the remainirt$
porttcm of the original 33»74 sere tract after previ&ys conveyances,
sal<3 33.74 acre tract being out of the JuanNarUn Yeramendi TNO league
Grant, Syrvey No« 1, AbsCract No. 2, Cwwl County, Texas, loca£e<! 1n'
che City of Kew Braunfeis, described in deed frw the City of San ARt&mo
to tHe Lower Colorado Rtver Aython't^ <latesl January 27. 1972, recorded
m Volume 192» p^ge 957 of the Conal County Seed Records* Said 0.22$
acres being ©ore particularly described by roetes and bounds as follows:

COWENCirffi at a j" iron rod set at the Southeast corrter' of said %.846
acre tract and the South^st corner of 0.049 acre Rtght-of-yay dedicatlOR
to the City of Mew BraunfeU recorded in Vo tome 16$, pa^e 439, also &eir»g
in the North H^e of a 0»269 acre Right-of-yay tract deeded to the State'
of Texas, recorded in Volume 133, page 228 a11 of the CoRial C&ursty Oeed
Records»

THENCE. N 89s 39* U. a1&ng the North line of Uiida Street and North line
of said QM9 acre tract, a i^stadce of 3S5<00 feet to a nail set In
concrete;

THENCE, S 87° OS' W. along the North 1im> Qf Lands Street and North line
of said 0.269 acre tract, a distance of 30.10 feet to a t" iron rod set;

THENCE, It 89° 3$' H, along She North Hne of Landa Street and North line
of saN CU§9 acre tract, a 41 stance of 72 JO feet to a point;

THENCE, N 24<>201 N, 3 distance of 62.7S feet to the POINT Of 8E6INNIN$,
being the Southeast corner of said 0*229 acre easeroent,

THENCE, $ 74° 04' IS1' W, a distance 9f 167.77 feefc to a point for a
corner of this easement,

THENCE. N 219 14' W, a disUice of 60.26 feet to a point for a corner
st this easewent;

THENCE. U 74° 04' 18*' E, a distance of 1S4.48 feet to a polQt for a
corner of this easement>

THENCE, S 24° 20' E, a distance of 60,65 feet te> the POINT OF BEGINNiHG,
ssN easement contains 0.229 acres more or less.
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XE&ST MODCTICATION OF LEASE JNDEIWOEE

1. ](>ate. The ejQfeotive date of this Agreement is Z"? A^i^J^-^ .

2* Parties The parties to this Agreemeiri; are the LOWER COLORADO SIVBR AUTHORITY
("LCRA"), whose address is P.O. Box 220, Austin, Texas 78767, and NEW" BRAUNPBLS
UTILITIES ("Utilities"), whose address is 263 Main Plaza, New Braunfels, Texas 78130,

3. Recitals. LGRA and Utilities ehtered jaito a Lease Indeature dated Pebruary 24,1 987 (tihe "Lease
Jadenture") by the terms ofwhieh Utilities leased certaia property tfaerem described from LCEtA..
LCRA att4 Utilities desire to reduce &e size of the leased premises an4 make other modfcficatioas
la the Lease Inde&tia-e as provided in the following paragraphs.

4. Leased Premises, Article I of the Lease Indeature is hereby amended so flia£ fi-om and sfier the
effeotivo date of this Agreement the Leased Premises are those certain tracts of land located in
Com&{ Counly, Texas, faemg (i) a 4.573 acre tract, more or less, out of the Juan MaTtin Veramendi
Two League Survey, No, 1, Abstract No. 2, more particularly described in KxhiHt "A" attached,
and (ii) a 3 4 foot x 26 foot tract of land more particularly described m Exhibit nB" attached (Ae
"Well Site"), together witii all improwmenls aad equipment located thereon.

5. Rent. Article T! of tiie Lease I&denture is hereby aaiended to r^uce the Teat payable ttter<eunder for
the balance of the first 20 year term pfthe Lease Indeatoe so that from and after the effective date
of this Agreement ttttfll March 31, 2007, the net amiual rental of the 4.573 acre tract will be six
percent (6%) of its fair yahie, that value being $27,438.00. In addition to the annual reatal for tiho
4.573 acre fa-aot, the rent for the Well Site will conttoue to be $1,200.00 per Btmum^ Is. no event will
the total annual restit for the Leased Premises be less than $2»846,00 per year until March 31,2007.
Aftor March 31, 2007, the $1,646*00 amiual rental for the 4.573 acre .tract will be adjusted as
provided m ArtNe II oftiie Lease Ij(i4eEriyre.

6. Con^itioAAiffireniIsea^ UtUittes ackBOwledges receipt of an Asbestos Survey Report dated August
21, 1995, with respect to the liydroelecitric genemtmg budding situated on the 4.573 acre traoi
subject of the Lease Indenture as hereby amended. This report suggests that braided eleciric wire
located in the building is datoaged and m fiiablc conditiou. and presenfs a high potential for asbestos
fiber release if disturbed, LCRA acknowledges that Utilities has no obligation wlfh respect to
removal or rettiedlatioa of any asbestos or asbestos contamiag materials of any sort.

Within (ninety) 90 days of the effective date of this Agreomoat, LCRA shall, at its sole cost and
expense, obtain a Phase H Environmerrtal Site Assessment covering tli& 4.573 acre tract. LCRA.
agrees to bear all costs associated with remediation of asbestos conditions 'which m.ay be disolosGd
by the Phase H Assessment. Ones tfae results of the sssessmcnt have bcon made av&ilable, LCRA
and Utilities shall twgottate tixe terms of an agreemen.t to cover the level, cost and responsibility for
non a.sbosfos-telated eavironm.ental remediatioa of&e 4.573 acre tract, based on tibe appropriate

ooncentradon staadards and cc'ifedafor healfli-based olosufe and remediation. Due to th,® potentially

hazardous conditions citrrently present m time IiydroeleotrtG generating faoiiiiy, neither XJtllities nor
its sublessee "will use such facility mtil such tune as the assessment has been perfbrmsd! and

. appropmds remediation has bees completed. Purtiiermore, Udliiies ^rees that it •will not stor©, pla&e
or locate asbestos of asbestos contanxmg materials un the hydroelectric generating buildmg. Utilities
agrees to provide LCJRA such exclusive access to the hydboelectric facility on tihe 4,573 acretraot
as is appropriate for remediating environmeittal hazards disclosed m the Phase U Assessm^xit No

ro
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rent for such 4.573 acre tract ^vili be due ditfjng the period ofLCRA exclusive access provided in
this paragraph. LCKA agrees to make all reasoiiable efforts to remediate on a schedule aad in an area
or areas thatwill not imdufy mterfere with Utilities' or its sablessee's use of the balance of the 4.573
acre tract The parties intend that the provisions of this paragraph 6 only supplement and amend
Article V of the Lease Indeature and do not replace the provisions of that Article.

7. ^ia¥iroiimeniaI_.Bisk AIiocatto If requii'ed by applicable law, LCRA is respotisible for
remediatba of any enviromnental coirtammation of the Leased PTSmises unless fhe same was caused
by Utilitws or Utilities' invitees or agents. For fee purpose of this provision, the term "Leased
Premises" means the entire premises deseribed m the Lease Indenture and the term "cnvtronmentel
contatmaatioa" means ttue presence on the Leased Premises or m any building situated on -ttie Leased
Preoaises ofa&y Jiazardlous, toxic, or other like material regulated under any state, federai or looal
law dealing with haxardotis substaaces, protection of the envlromnent, or sfanilar matters in excess
oflawMly permitted levels. It is fee mtearrt of this provision that responsibility far environmeataJ
conteraimtion wife respect to th.o Leased Premiseis is allocated as follows; (i) to Utilities for
ejmrotimeatal contamtnatiofi caused by Utilities and/or its invitees or agents' actions and (ii) to
LCRA foy oflv!tt»fflmie]tit%( csonfammatioja caused by LCRA or pj'e-exisling m tih.e Leased Premises or
any building located tlx&TOOa at the time of eKecutfon of the Lease Indenture. This allocafcioa is only
as between LCRA and Utilities md is without prejudice to the rights that either party may have
against other parti&s actually causing environmental contamraation,

8. Resnottslbilities of TJtilities.

a. Article VI of the Leassi Indeature is hereby amended to reflect that Utilities mast provide,
at a mMmiKR, tfae followitig foims of coverage in the amount specified:

Comprehengive General Liability:

^
(b)
(c)
(<0

$ 500,000
$1,000,000
$ 300,000
$1,000,000

bodily wytiry, each person
bodily mjuiy, each ocowretiGG
property damage; amd
umh-eUa cov&rage

Wife and Exte&ded Coveraf££:

Not less fhan 80% of the cost of repiacemetit of all mswable improvements within the
Leased Premises, with water damage and debris clean-up provisions molu.ded.

la all other respects Article VI(1) of the Lease Indenture rettiams e^ctive.

b. ArtNe VI(2) is 'atiiwtted to read in its ejitu-ety as follows:

The operation of all water controls whioli affect the flow of the Corn al River (i) tilucmgh. ttxe ^ >..>
bypass tunnel -which runs yader Lands. Park Drive and a&ross fhs 4.573 acre part ofifae ^ ^-A
Leased Premises and (ii) through fhe forebay oflhe hydroeleotrio genemting -facility situatetl ^'"A
on the 4,573 acre tract. LCRA will grant Utilities stroh nonexfilusive access to LCRA
propeffy as may be reasonably necessary to perform this fuaotiort.

9. Reservatloxi ofRighis by XiCRA,. Artiele X oftbe Lease Indenture is hereby ameiided to read as
follows:

JSEWBl?CRAt028,1ST Pap 2
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LCRA reserves the right to construct new and necessary transnussiofi or distribigtios lines
and appurteaances on, GV€£ and across the leased premises; provided, however, ffaat should
suchlmes be coatemplated to be built or installed by fhe IJCBA, the UtfHties will l» advised
and the LCRA will discuss -with the Utllitie.s ths proposed project and location so that the
facilities are designed to cause as little ixrterference wifli the UtUities* use of the leased
premises as maybe economically feasible to theLCRA, andtheLCEA retains the full right
of access to the leased premises for the purposes of constructing; reconstmctiag, inspeethg,
patrolliag, operatmg, maiafaming and removing such fecilities. Any actions taken by LCRA
pwsuantto this Atticle X shall be at LCRA*s cost and sxpense.

"Utilities' right to salvageable jtnateriat does not apply to any pQrscmal property used or
useful in conaectioa with LCJRA's iransmission and distribution of ©]ectric power and
energy as described above.

10. Inapplicable Articles!. The Lsase Iadentur6 is amended to delete Article XVU, Ariicle XVffl,
Article XIX, and Article XX,

11. '5?&ir^fast.AssQcia|Ko)a_Su]b|ease. Afticle XV is hereby amended to aoknowledge tli© fixisteoce of
a STiblease. Agreement betwem UtUitbs and the Wurstffest Associatioii of New Braunfels dated
October 27,1978, but that the part of the Leased Premises subje&t of the Sublease Agreemexri is in
fact the 4.573 acre tract instoad of 7.64 acres as described in the Lease Indentare^ LCRA
acknowledges the rights of the Wurstfest Assooiation of New Braunfels to use and ocGuyy Ae
subtoased promises m accordance with the aforesaid Sublease Agreement

12. ParkinjMi^Ns. Hie effect of tllis Agreetnetit is to termmate ftie Lease IndentEire iasofaf as it
apjpltes to the 3.93 acre tract on which the old Comal Power Plant building is located mid the 10.15
acre tract on which LCRA and Utilides have substetton facilitks. LCRA hereby grante to Utittties
an easement for ttietemi af the Lease Indetiture for parking 15 vehicles on paved parking areas on
the 3.93 acre tract or, at LCRA*s option, the IOJ5 acre tact ia an area dcsignatod by LCRA.,
provided such parking are^ thweon (i) Is? pavecl sad (ii) has paved access not less Aaa 20 feet wid^
to a publlo fco?U^hfare.

13. Ratitlcaticm. The parties hereby va^Sy and confirm all the provisions of the Leaso ladentare as
modified hereby and agree that fhe Lease Indenttire and this Agreemetit constitute "the loase
agreetncnt b&iweeu the parties. In the event of a conlQ.iot between this Agreement and th® Lease
Indenture, the provisions of this Agreement control.

LOWER COLORADO
RIVBR AUTHORITY

NEW BRAUNimS UTimiES

tame:

Title;
1M^?^-—_., /^3^A6i:Sr^AULimTy |J

';^R.TtO€S ' ^^

^^_jC^
Paula DIFonzo/
Qetwtal Manager

io
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THE STATE OF TEXAS §

coumY OF rRMlS §

This instmmmt was acknowledged before ine1his^2^)___<3ay of MAjSj^/^ _____ 19^8,
by JQo^ A "S^A&ttff^ as IHA^^^/^^i^Ainy COLORABO
siVERAmBomy. ' ' •SB-^ICCS

SUZANNE QESECKE ZARUN6
Notary Py&Hfi, Sfafta of Taxne

My Cofflmlsston fapires 07-18-

THE STATE OF 1EXAS §

COUNTY OF COMAL §

This tostruiwnt was aolmcwledged before me tiys __jj^^_ day of 7r?^U.^O ,1998,
by PAULA DiFONZO, as Oe&eral Manager of NEW BRAIMFBLS UTILmBg7

€^^^^^ ^
PtibHo, State of Texas

ff^ey r&c^r^i^re.^wwk. •hi

CknS-W fo-H^ ^-^4

M* &^^Q
A^M.-^ ^W

^ss^\.
fQS^\ Janet BAcker 8

E ltiNctaty;RtJbl?G, State cf Texas &
?^L.^fe/ MyCoffnRlsRit}n&pj(^Mat3i,»g9 S
't%2.^^'y

•C^jlunLi—LUi^nU
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COMAL COUNTY, TEXAS
JUAN MARTIN VERAMEND!
TWO LEAOUB SURVBYWO,!

Doc ft,880406819384

LCRA HYDRO PLANT
4.573 ACRES
PAGBIOF3

"EXHIBIT A*

FXELD NOTJS BESCKIJPTOON OF 4,573 ACRES OP LAND LOCATBD IN THE CITY OF NEW
BRAUNFELS. COMAL COumT, TEXAS, AMD BBING OUT OF THE JUAN MARTIN VERAMENDI
TWO LEAGUE SURVErm I, ABSTRACT NO. 2, COMAL COUNTY, TEXAS, A?> BBINGAI.L OF
THAT SAME LAND CONVBYED FRQN THE Cm OP SAN ANTONIO TO THE LOWER COLORADO
RIVER AUTHORITY AND DESIOKATED AS TRACT ^ "LANDA MILL PROPBRTY" BY DEED
DATED JANUARY 27, 1972 AND RECORDED JN VOLUME 192, PACES 957-960 OP THE DEED
RECOM>S OP CONAL COUNTY, TEXAS» SAME BEING ALL THAT PROPERTY DESCRIBED IN A
DEED PROM LANDA MILLING COMPANY^ BT AL, TO COMAL POWER COMPANY, DATED
AUGUST 17,1925ANDD3BSIGNATSD AS TRACT 42 AND RECORDBD IN VOLUME 31» PAGES 374-
382 OF THE DEfiD EECORDS OF COMAL COUHTY, TEXAS, SAID 4573 ACRBS OF LAND BEING
NO&E PAIOTCULARLY DESCRIBBD BY METES AND BOUNDS AS FOLLOWS, TO WIT:

')

BEGINNING at a P-K nail told at Ac southwest corner of said Tract #2, and said P-K nail being dtte southeast
Qvmev of the Lower Colorado Rivar Authorijy 32,846 acre tract of land ®s recorded in Volume! 92, Pages 957-
960 of the Deed Rsootds of said Com&I County, said P-Kflail beuigfovndon thenfirtli line ofLan<da Street,
and for the southwest comer of the herein descdbed tract of land;

THJENCE,, along the west line ofsBld Lower Colorado lUver Autbofit? Tract 1, bsiug tiie cast 1ms of said
Lower Colorado RJver Aythoaty (LCRA) 32.846 acre tract oflmd, tiie fotlowiag four (4) courses;

t) N 08°35155" W, a disfaaee of 1^9.51 feet to a 1/2" iron rod found;
2) N 03<>45W W, a distance of 128.51 feet to a 1/2" iron rod foimd;
3) N26°UW W» a distance of 62.32 feet to a 1/2" Iron rod found;
4) N 36°22'55" Wra'dislatiea of 45.42 feet to a mtt iron rod found for a w^sterly comet of said LCRA

Tract 2 being the soythedy southwest comer oftkc City of New Bfimnfels tract ofland fis rscoiri&d in Vohme
BA, Pages 293-295 of the Deed RecotAs of said C.omat County, Texas, satd 1/2" ilroni-od found being the most
westeriy corner of the liersin described tiflct ofland^

THENCE, S 84ft32155" E, a distmice of 04.17 feet, to a 1/2" Iron rod fcund for on interior coroei of said LCRA
Tract 2 and tke southfirly southeast comer of said City of New Bramfels teet of land, said 1/2" iron rod being
an interior corner of the hereto described tract of lands

THENCB, N 06s! Of05*' E, s distance of 244,30 feet to & cotton spmdle foimd for the northwest corner of said
LCRA Tmot 2 being an Intesriof wmisr of said City of New Braujtifets tract &f land, said cottott spindle being tfae
northwest comer ofthohewin descdbed ItaoS; of land;

THENCB, S 83°471551> B» a dtoaaoe of 401.56 feet to a 1/2" iron rod set fer the uorfbeasi oomor of said LCKA
Tract 2 being the southeast eoffier of said City ofNe^v Bmiuifels tract of land, ajftd being in the west fine of the
Missouri, Kansas, and Texas Rsitway CotapattyofT&xas feact of land as recofded in Book Z, Pages 214-2 j 6
of the Deed Records of said Coma] Couaty» Texas, and said 1/2" iron rod being the northeast Qomes of the
herein described tract ofiaad;

THENCE, along the east line of said LCRA Tract 2 and the west line of said Missouri, Kansas, and Texas
Railway Company tract of land th& following two (2) courses*,

I) S 23<>2B>55" B, a distance of 141.49 fert to a 1/2U iron rod set;
2) S 25°02'55" E, a. distmce of [€l .30 feet to a 1/2" Iron rod found for the most easterly sauth&asi; corner

of said LCRA Tract 2^ bdng the northeast cooler of the Wurstfast Association of New Bannfel^ Inc. Tract as i^3
recorded in Volume 266, Pages '965-966 of the D&ed Records ofGomal County, Texas, and said 1/2" iron rod ^
found for tbs most easfsrly southeasf comer of tbs herein described teaot of land; tf^

î'j
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THENCE, aloog fee soutfaedy Ime otsasd LCRA Tract 2 amd the northerfy Uae of ssid Wuratfest Association
ofNewBraunfe4 Ino. fTaetofland, &e following faurteTO (14) courses;

1) N 83<!26102tt W, a distance of 147.48 feet to a 1/2" tott rod found;
2) S73°JOt051f W, a distance of 14148 feet to a 1/S" Iron rod found;
3) N 87048'55" W, adistasce of 16,54 feetto a 1/2" ironrod founds
4) S 56°13t05" W, a distance of 3528 feetto a 1/2" ifon rod foimd?
5) S 02<30I05« W> a distance of 140.46 feet to a 1/2" Iron rod found;
6) 8 7?°32105" W^ a distance of 15.00 Jest to a X marJc ia concrde found,
?) S 77°35f05fl W, A dbtance of 29.08 fe&tto & m" iron xodfouad;
8) S 293QfQ5n W, a distance ofUQAC feet to a pk nail feand;
9) S 4483P05« W, a distance of 6.90 feet to a 1/2" iron rod found;
10) S 84051'04» V, aAstaace of 34,95 fed; to a 1/2" Iroo rod€ound;
11) S 37"34'05<' W, adistanoe of 6.98 feel to a 1/2W imnrod found;
12) @ 88°18'05» W. a distwce of54.38feet to a 1&B Iron rod found?
13) N 57^3'55" W, a dl^attce of 41.51 fert to a l/^" iron rod found;
14) N 44tt42155" W» a distance of 49.48 fed to a 1/2" iron vod foimd fer m torior corner of said LCRA

Tract 2 being the n'lostwestedy ncg-ttiwest comer of said Wtirstfesl Assodation of New Biaunfcls, Inc. tnat of
lend, and bemg an mtadw oomer of the herein described trace of land;

THENCK, S 07<t48'55" B, a distanco of 155.30 feet along &e ewtlbe ofeaN LC2U Tnict 2 aad &e west Im^
of said Wwstfest Assoctetlon of New Bratmfds, Ixie. tract of lan<i to a P-K mil set for the most sotttKcriy
southeast comer of said LCRA Tract 2 tielng the southwest oomox of said Wurstfest Association of New
BraunfeJSt Inc, ttact of land, and tein^ ofi th® north line of Lands Street, said P"K nail bemg the most southerly
southeast oomcr pfth^ he»to dlcscri&ed tmtA of land;

THENCE, idoog the south Un& of said LC&A Tffi&t 2 being Che nojrth lim of said Laoda Stred, ttie foltowiiig
two (2) tsourses;

1) N 87B27W W. a distance of 20.81 f«etto a P-K fiail found,

2) S 89°4W W, a distance of 11.00 feet to the Point offiegigtthig wd eontabtog within thcs<s metes
and bounds, 4,573 acres of land more or legs,,

The forogoing ctesortptlon and plat sttachsd hereto is a trtic and accumte rejptesffitatten of a survey made asd
monumented oa tine gromid during May 1996, under thp directfon and supwvlsionofFredrick E. Crawfoid,
Registered Professional Land Sumyor, No. 4670, Stato oSTvfxas.

^fff'

Predte E. Crawford (/
R^lstered Professional Land Surveyor
No. 4670- State of Temst

WP: GCOM006A.091
ACAD: GCOMOO€A\OOlA.dwg

^3-%»

r.'/llS'°A'f;-i?l<i

l'<i\'a>y

;FREDCTCKj£C»B¥FC8e?

Qf^- 4^0 ^•^r?MS^^SJSS

Lower Colomdo River Aufliority
P.O. Box 220
Austia, Texas 78767
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That portion of a certain tract of land known as

the Penshorn property and conveyed by 4®ed from Meta ^ensborn, a

ferae sole, to comal Power Company, dated irovemJber 2, 1925,

recorded in Volume 51,Pages 572-573, Deed Records; Comal County,

Texas, more particuXarly described as follovs;

Coiwiencing at the ^otfchwest corner of said Panshorn
property?

Thence Southerly down the West line of said propeyfcy
34 f6et fco an existing coz'ner post? ./

Thence Basterly afc right angles to 'said wesfc line
'a,long existing fence line 2G feet to an existing
corner post of said fenced location on fh<s Ea^st line
of said penahorn Properfcy? .

Thence Northeply along existing fence Una and the
East line of said penshorn pyopeyt.y 34 Eeefc to the
Northeaat cornex: of said penshorn Property?

Thence Westerly aXonc| the noi?th line of said Penshorn
Property to fctie place of beginning,

together with the'water well.and all surface equipment, pipe»

pumpa» motors f fence Sy buUdings located tliereon? provided^ however 9

tlrat fche XCRA reserves tlie right to maintain, reconsfcruei: or i-ebuild
?

electric,power lines over, across or above said property as in its ^

sole judgment shall be necessary os- propey. §

M800406819384 g
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SECOND MODIRCATXON OF UBASB INIBNTTOE

1, Dates The effective date of this Second Modification of Lease Indentnre (the

"Agtmnent") is Octotser ^2^^ , 2010.

2. Parties: The patties to this Agreement stfe the LOWBR COXjOXAJDO IOVER
AUTHORFry ("LCRA"), whose address is P.O. Box 230, Austin, Texas 78767, atld

NBW BRAUNPBLS UTILrTEES ("Utilities"), whose addiess is 263 Main Pto, New
Bmurfels, Texas 78130.

3, Recitals: LCRA and Utilities eoteted iato (i) a Lesse Indenture ^i&d Febmary 24.1987
(the "Lease^) by the teroas of which Utilities leased certain propeyty ttoerem desctibed

from LCRA and (U) Ae First Modification of Lease fodenture dated Macdi 27,1998 (the
"Modification") by the tmns of wbich the parties amended the Lease to, among other

things, redefine the teased propaty. LCMA is conveying a portion of the leased premises

to Wurstfest Association, Inc. ("Wutstfest*^ and Utilities has agreed to such conveyance*

LCRA and Utilities desire to again fedefnie tfae leased property to exclude th<? 0.099 acre

tract to be conveyed to Wurstfest that is fully identified mid desadbed ui Exhibit A,
which is attached hereto and incorporated herein, for sll purposes.

f

4. Leased Pmabes: Article I of the Lease, a$ previously modified, is hereby further

aiKcnded to exclude the 0.099-aare tract described on ExtuNtA.

5. R«tSfi<iatton; The parties, acting throu^i theu aythorized i?epresentatives, hevcby ratify

and confirm ai! the pmvisiom of the ameoded Lease as hereby modified and agree that

the Lease, the Modification, and this Agr^mmt cottstftute&e lease documents and taken

together ai® Ac entire agreement between (be parties. All teatm and condi^ons not

expressly tttodtfied 1>y Als Agreement shall remaifi in full force and effect.

LOWER COLORADO
RIVBRAUTOOMTY

ByN,
Fmnfc Morgan, Maaag
Community Services

NEW BRAUNFELS UTlUTffiS

By:
Pauls DiFonxo
Chief Executive 081cer
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0.0$9 ACRE TRACT FN NO. 10»A^B001
(4,333 5q, Ft») . JOLY 22, 2010
10emNB001,WG JOB NO. lO^ANBOOl

ffXEz.Dsro'EBS xmscRmxON
0.099 ACRES

BESXNO A 0< 059 ACRE TRACT OF I^ND OUT OF THAT CBRTMN 4,573 ACRS
TRACT OF LAND DESCRIBED BY OEK? DOCTOENT imQM THE CITY OF SAN
ANTONIO TO THi XtOWKR COLORADO RIVJ3R AO?HORITY DATED -JANUARY 27, 1972
AND RECORDIED IN VOLWffi 192, PA<3B 957, OI>EtICIAl» POBI.IC RECORDS OF
COMM coomr/ TEsms; SAID 0.099 ACRE TRACT BEING «ORS PARTICOX*ARLY
DESCRXBED AS rOILOWSs

CQSSWXC^Gf AT A FOUND ^ IRON ROD SITUATgD ON THB NORTtWESTERLy
I.INS OF THAT CERTAIN 3*616 ACRE TRACT OF LAND DESCRIBED It? VOLOWB
266, PAGg 905, OETICIAL PUBLIC RECORDS 0^ COMAL COONTy, TEXAS/ AND
SITUATED 0^ THB SOUyHEASTERLy BOUNDARY LINE OB* SAID 4.573 ACRE TRACT
Or XAND mRKING AN IK^RIOR CORNER OF SMD 4,573 ACRES;

2BB8WCK, N 56^ 27^ 15ff E, AXO^G THE CONMON NORTRWESTERIiY BOUNDARY
X.INE OF SAID 3.616 ACRE TRACT AND SOOTHEASTISRI^ BOyNDARY I<IPIB OE1
SAID 4,573 ACRE TKACT, A DISTANCE OF 35.28 FBBT TO h SET ^' IRON ROD
WXYU YELLOR PLASTIC CAP STA^PgD ^SHERWOOD SURVKYING" MftRKlNG THE
HBSTBR^Y CORNER M> »&X81? 0» 3^8I3im3UIG OF SAID 0.099 ACRE TmCT QW
IAND; (P*O.B. 6RID COORDINMES, N*«-13$0531^ ,8898, E;^2244464<3190)

aSBKNOS/ INTO AND XCROSS SAID 4-573 ACRE TRACT OF L^D/ ALO^G THE
WATERSS EDGE THE FOLLOWING COORSBS:

N 67° 02' 40ff E, A DISTMCE OF 39.40 iTEST TO A POINT;

N 64* 37' 42" B^ A DISTANCE OF 24<39 FEET TO A POINT;

N 70ft 30' 56'* B/ A DISTANCE OF 40,10 FEET TO A POXNT?

N 61& 42' 3.8" B, A DISTANCE OF 3X.04 FEET TO A POINT;

N gO" 42f OG" £/ A DISTANCE OF 35.62 FEET TO A POINT;
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N 81" 32' 26W E, A DISTANCE OF 20*11 FEET TO A n)IKT;

S 71° 24' Olw E/ A DISTANCE OF 20,11 FEET TO A POINT;

S 56° 30f 4f E, A DISTANCE; OF 17.85 rgET TO A POINT;

S 11° 42f 1B// E, A DISTANCE OF 15.70 PBBT TO A POINT;

S l64 50' 06^ E/ A DISTANCE OF 11-63 FBET TO A SET ^ IRON ROD WITH
mUW PLASTIC CAP STAMPED WSHKRWOOD SURVEYING^ MARKING THE BASTERLY
CORNER OP SMD 0.099 ACRE TRACT;

THBNCB/ hJjQW THE COMMON NORTHERLY BOUNDARy LINE OF SAID 3.616 ACRE
TRACT AND SQUTHERLY BOUWftRY LINE OF SAID 4*573 ACRE TRft.CT, THE
FOLLOWING COURSESS

N 83° If 52" %, A DISTANCE OF 63.67 FBBT TO A SB? ^/ IRON ROD WITH
YELLOW PXASTIC CAP STAMMD "SHERWOOD SURVEYING";

S 73° ^4r 15" W, A DISTANCE OF 141.18 EEET TO h SET ^w IRON ROD WITH
YELLOW PLASTIC CAP STAMPED "SHERWOOD SURVEYING^

N 87° 34f 45" W, A DISTANCE OF 16.54 FEET TO THE WBSTEIRLy CORNBR AND
POINT Of BK6XNNIHQ, CONTAINING AN AREA OF 0.099 ACRES Or LAND/ KOBE
OR LESS.

I, RICHARD A* GOODWIN, A REGISTERED PROFESSIONAL UU^D SURVEYOR,
DO HEREBY CERTXFy THAT THE PROPJESRTY DSSCRIBJRD HERBXN WAS DETERMINBD
FROM A SimVSr MADE ON THE GROUND UNDER W£ DIRBCrZON AND SOBERVISION,

A SURVEY EXHXBXT WAS PREPARED ON THIS SftME DATE. BASIS OF BEARING IS
NAD 83 TEXAS STATE PIANB COORDIHftTBS, SOUTH CENTRM< 20NE.

SHERWOOD SURVEYING, X.LC
P.O. BOX 9S2
SPRING BRANCH/ TEXAS 78070

^uw^"
RXCHMD A. (300DWIN 7/^2/10
R.P.L.S N0€9 STATE OF TEXAS
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Q 1/2" RON ROD SET
• 1/2" RON ROD rOUNO

P.0.8. POINT OF BEQtNNING
P.O.C. POSMT Cy COKMBli^NG

" 4.573 ACRES
LOFtA,

VOL. 192, PG. 957-960

20 40

SCALE (FEET)

80

~7<

APPROSOUA1EE
LOCATOH CONCRETE

TRACT
.099 ACRE
(4,333 SQ, FT,)

COORDINATES)
1380S314.8898
2244464.31^0

5'

1%
S7r24WE

-20.11

-S58>50>44"E
17*85

SH*42Wt
15,70.

-S16'50'06"E|
J1<63

N^•2715"E 35.28
P. La <N5e'l3'05'E 35.28)

TOSS BOUNDARY SWVEYWAS COMPLETED
WITHOUT ADCTTIONAL ftESEARcH TO
DETERMINE <F OWER MATTERS OP SEGOlW,
IF AW, MK3H7 AFFECT THIS PROPERH',
SUCH AS EASEyeMTS. SETBACKS, OR OTHER
ENCUMBRANCES.

8AS1S OF SEARING IS NAE>83 TEXAS STATE
PLANE COORDINATES. SOUTH CENTRAL ZONE

A PORTION OF THE TRACT SHOWN HERfflN
UES WHIN ZONE "AE-. AS i6£NW£0 BY
-THE FEDERAL CMERSeMCY MAKAOEMBIT
AGENCY, fE&ERAL INSURANCE
AOMINISTRAT1QN, AS SHOWN ON MAP ?.
4eQ91C043SF> OATEO: ^PTCMSER 2. 2C»8,
FOR COMAL CQUNTf, TEXAS (N«3RPO^ATE&
AREAS.

IF THIS SITE IS NOT VilTHIM AN IDOTFIEO
SPECtAl. FLOOD HA2AR& AREA, THIS FLOOO
STATEMENT DOES MOT NPLY THAT ?HE
PROPERTY ANO/OR THE S7RUCTORES
WSKEQH WILL BE FREE FROM R.OOOING 0^
FLOOD DAMAGE THIS FLQOO STATEMQ^T '
SHALL NOT CREATE UABIUTy- ON THE PART
OF THE SURVEYOR.

3.616 ACRES
VOL 266, PGS, 905-911

SURVEYORS CERTIFICATE
©[CUJStVEL'V TO WRSTFEST ASSOGIAITON OF
NEW BRAUWELS, INC.;

t, RICHAR& A. GOODWH, A RES<S®?ED
PROFESSIONAL UNO SURVEYOR IN THE STATE
OF HEKAS, R&SSTOATIQN KUMBER 4069, RERE8Y
STATE WAT DUR1HG THE MONTH OF JUNE, 20^0,
A SURVEY Of THi. REAL PROPERW SHOW
MEREW WAS VtfiSE UPOM THE GROUND UNDB
MY DIRECTION AN& SUPERViS)ON,_ AND COUPUES
WITH THE Ct^RENT THEXAS SQCfETy &P
PROFESSIONAL SURVEYORS STANDARDS AMD
SPEQF1CAT10NS FOR A CATCGORY 1A, COHDniON
ii LAW> TTruE suRvey IN TME STATE OF TO^
PREPARES BY THE TCXAS.SWiElT OF
PRDFESStCNAt. SURVEYOf?^ 2WS REMSEO

OATEDl'tESRUARY, 2006

t^V.

RICHARD A. eOOOWN JUI.V 22, 20t0
R£GfSIERED PROFESSIONAL
UNO SURVEYOR NO. 408&

WURSTFKST
ASSOCIATION

OF NEW
BRAUNPELS,

1NG.

DATC:07/22/K3

SHERWOOD
(M?7FM31l
P.O. BOX 892

SPRING BRANCH TEXAS 78670
mofK*wm'we
FAX »isaoifls-ziro

SURVBYINQLLC
DRAW^ BY; VLH FIIJ& Pi^JRVEy\tDWAMBObtd^'

BOUNDARY SURVEY
A TRACT OF LANO COOTAININe 0^6 OF

AN ACRE SfilHC OUT OF 4.573 ACRSS
siTUA-iEo w me ^ M. VERAM£NO] SURVEY

NO, ONE, COMAL ^UNrr, TEXAS,
OBCR1BED IN VOL. 182, PAGES 8S7-&60

OF THE SEED RECORDS OF GQMAL
COilNTf, TEXAS,

m NO. iRRftEOT ^9. 10WWBQ01
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CAUSE NO. Q015-1358-B

NEW BRAUNFBLS UTILITIES, . § IN THE DISTRICT CQURT
. Plamtfff, . § '

§
V. ... § • • - -

.§ . ;
LOWER COLORADO RIVER AU'mORTTY, § .
PHIL WILSON, in. his official capacity' as . § .
General Mamger of fhe Lower-Colorado River .§ -

Authority, and TIMOTHY TIMMERMAN, •§
THOMAS MICHAEL MARTINE,J. SCOTT § .
ARBUCKLE,STEVEK.BALAS,LORIA. § • . 207£h JUDICIAL DISTRICT
BERGER, JOSEPH M. CRANE, PAMELA JO §
ELLISON, JOHN M. FRANKLIN, . §
RAYMOND A. GILL JR., CHARLES R §
JOHNSON,SA?)RA WEIGHT KBBY, § •
ROBERT LEWIS, GEORGE W. RUSSELL, §
FRANKLIN SCOTT SPEARS JR., and § ' .
MARTHA LmGHM.WHTrTEN.m their . § ,
official capacities as Membeis of ttie Board of § . '
Directors of the Lower Colorado River § '
Authority, § -

Defemiants. § COMAL COUNTY, TEXAS

PLAINTIFF'S RESPONSE TO THE LCRA GENERAL MANAGERS AND
DIRECTORS' PLEA TO THE JURISDICTION

TO THE HONORABLE COMAL COUNTY DISTRICT JUDGE:

NOW COMES Plaintiff New Biaunfels Utilities ("PIamtifi" or CCNBUW} and files fhis

Response to -the LCRA General Manager's and Directors' Plea to fee Jurisdictioz^.and m support .

.fbereof would icspectfully show die Court as follows.

This case involves an assertion by Defmdmt Lower Colorado River Authority (the

<CLCRA^) of a reversionary ioterest m water rights owned by NBU. The General Manager offhe

LCRA. and die current members of fhe Board ofDrrectors.offhe LCRA (collectively, •flie <4LCRA

Officials") Iiave filed a plea to fhe jnrisdictioiL, challenging NBU's pleadings,

B(HIBIT B



Under Tescas law, when a plea to the jurisdictioa oIiaUonges the pleadings, the court

detemimes iffhe pleada: has alleged facts that affixmatively demons&ate 1fae cowt^s juasdietioB

to hear fhe cause. See'Tex. Dep't qfParJcs & Wildlife v. Miranda, 133 S.W3d 217,226 (Tex.

), The wwt must construe die pleadiogs literally in favor of fbe platotxff and look to &e

plaintiff's mteni See id If fhe pleadings do not contain. sufficient facts to afftrmatiyely

detoonstrate fte trial ccmrt^ jurisdiction, but do not a£firmatively demonstrate mcurable defects

in jurisdiction, the issue is one of pleading sufficiency and fee plaintiff should be afforded the .

opportomty to aniendL See id at 226-27. A plea to ffae jurisdiction should fce grsaited ^fcout

aUowmg && plaintiff m opportumty to amead oriy if Ifae yl^admgs aSSxmativdy s^afe &e

odsteace&fjurisdictioxL See id. at 227<

The LCRA Officials assert tiiat 2SIBlTs titie claims do not comtitute an ultra vires suit

Hiis is an iacorrwt statem^it oftibe law. Accordmg to fhe Texas Siyrtme Court, suits to try a.

govenmental entity^ titl^ may be mamtained fiygaiast governmental officials aotmg m fheir

official capaaties*

A suit against a state official for sotmg outside Ms aufhority is not barred by . ,
'sovereign immunity. While suits to fay the States title sre ban'ed by immumlys m
some instances a party may mamtaitl a teespass' to try title action against
governmental officials acting m their ofSteiat capacities^ .,..Ifa govemm^nt

official auting m Ms offi.cial capacity -possesses property mfiiout aufkority, fhen
. . . po^sessioa ia iiot.tegally fhaH: ofAe 3Qv@rej^ UBdCT such .carcumstances, a ,„. ,

~ defmdant official^ oiaim fiiat title or possession is on behalf offfie Stete will 3iot
bar the suit A suit to jecover poss^$io& of propedy msh^firily claimed by a
state official is esseotially a suit to compel a state official to act mffam the

. officers statuto^ or constita^oual au&ority^ and the imedy of compelling retetn
of laad illegally held is prospective m Batare< . .

Tex. Parks & Wildlvfe Dep't v: Sawyer Trust, 354 S.W.3d 384, 393 (Tex. 2011) (citations

.omitted),

Therefore ofSdals -of a goveromeatal.enlity are not ixsamme ftom clamis fhat tiieir

assertion of titie is imfomided- Moreover, tie trial court camot grant a plea to the Jurisdiction

NBUfsRespf>me to LCR4 Officials fPl^tath^Jurisdf€ff0^ . Page 2
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against such title claims without first .falfillmg its duty to hear evidence on fhe issues oftitie and

possession. See id, at 394 (quoting State v. Lain, 349 S.W.2d 579,582 (Tex. 1961)). As a result,

because fte LCRA OfBcial's Pl^. to the Jurisdiction challenges only the pleadiags and not the

evidmce, the plea to the Jurisdiction must be denied. By asserting tifle claims based on flie

LCRA Officials' claim to a reversionmy interest that fhe LCRA does not actually own» NBU has

.pleaded'sufficient facts to afSrmafively demonstrate this Court's jurisdiction.

The LCRA Officials also assert that NBU lacks a ripe claim for prospective relief in this

lawsuit because the LCRA/s alleged reversionaiy mterest would not be triggeied unless and tmtil

the Lease between flie parries were tennmated amd the LCRA exercised its discretionary option

under fhat Lease to assert such an interest. This is also- an incorrect statement of fhe law, A

reveisionary mtarest, by defisition, is an existing pmpesty right See El Dorado Land Ca v. City

ofMcKiwiey, 395 S.W.3d 798, 802-04 (Tex. 2013) (faoldmg tfaatreversionary mterest is property

interest capable ofbeiag tal<m by condexmiation); Jupiter Oil Co. v. Snw^ 819 8>W.2d 466,468

n.2 (Tex< 1991) (^A reversion exists m a grantor whenever somefimg less fhaa a Ml fee ample

has been conveyed."); BP Am. Production Co. v. Laddex, Ltd., 458.S-W.3d 683, 686-87. CTex.

App.—AmariUo 2015^, pet- filed) (revei^ionary interest "came into existence and was pjcesently

vested" upon execution of lease); 718 Assocs., Ltd. v. Swiwest N.O.P.. Inc., 1 S.WJd 355, 361

(Tex. App,—Waco 1999, pet. denied) (defiimg "reversion^5 as "a present right to a future interest

in property" (quoting BLACK'S LAW DICTIONARY at 1320 .(6tii ed. 1990))); Bagby v. Bredthauer,

627 S.W.2d 190, 196-97 CTex. App—Austin 19S1, no writ) ("Once a;ieversion» possibility of

xeverter or nght of entry is crcatecL, that interest is ^yestecT in mterest at the time of its'

creation.99). Thus, the LCRA Officials are assertiag a present property right, and NBITs

NBU's Response to LCRAOffi.cials'PleaiotlwJwisdiction . Page 3
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requested relief that snctr assertion-be declared mvaEd by fhis Court is prospective in nature* See

SaM>yer Trust, 354 S.W.3d at 393. . .

THEREFORE, Plaintiff New Braunfels Utilities respectfully prays that this Court deny

the L.CRA General Manager's and Directorg9 -Plea to fhe Jurisdicdon 01, alternatively, afford

Plaintiff New Braunfels Utilities the opparttmity to amend its pleadings, and fhat fhis Court grant

FNntiffNew Bramafels Utilities all such other a&d furiha: relief to whicli it may be entitled at

law or in equity, .

Respectfully submitted,,

&<^laaWaldrop
State Bar No. 20685700
RyanD.V. Greene
State Bar No. 24012730
THE WALDROP FIRM
•810 West 10th Street •

Austin, Texas 78701
(512)982-9950 '.
(512) 474-9888 (Facsmule)
awaldrop@awaldroplaw,oom
rgreene@awaldroplaw.com

ATTORNEYS FORNEWBRAUNFELS
UTILITIES • - '

NBU's Response to LCRA Officials ' Plea to the Jvrisdicts-on . ' Page 4
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CERTIFICATE OF SERVICE

I hereby certify tiiat a true and correct copy of the foregoing was serred as mdicated on
-this 1 lft day of January, 2015, to the following:.

VIA JF-ACSBDLE (512) 473-4010 AND ELECTRONIC CASE FILING SYSTEM
James N. Rader ' - . • .

LOTOSI Colorado River ATifcority . '

. 3700-Lake Austin Blvd.,
Austin, TX 78703 ' .

G.AlaaWaIdrop

NBU's Respome to LCM Officfah ' Plea to f!w Jwsdicfiw • Page 5
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