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EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS 

 
The Executive Director (ED) of the Texas Commission on Environmental Quality 
(TCEQ or Commission) responds to the two hearing requests filed in this matter by 
San Jacinto River Authority (SJRA) and City of Houston (Houston). 
 

I.  APPLICATION 
 

Montgomery County Municipal Utility Districts Nos. 8 and 9 (the MUDs) have filed an 
application seeking authorization to use, pursuant to Tex. Water Code 11.042(b), the 
West Fork San Jacinto River (Lake Conroe), tributary of the San Jacinto River, San 
Jacinto River Basin, to convey their present and future groundwater-based return 
flows.  The MUDs have a water quality permit that authorizes a final phase combined 
discharge rate of 0.9 MGD from two outfall points into Lake Conroe.  The 
groundwater will be diverted, less carriage losses, from diversion point(s) to be 
determined, at or inland of the perimeter of Lake Conroe, in Montgomery County at a 
maximum combined diversion rate of 3,422 cfs for municipal, industrial and 
agricultural purposes within the Districts’ service area in Montgomery County in the 
San Jacinto River Basin. 
 
Lake Conroe is authorized by Certificate of Adjudication No. 10-4963, issued jointly 
to SJRA and Houston. 
 

II.  BACKGROUND 
 
The application was received on October 2, 2009, and declared administratively 
complete on April 12, 2010.  Notice was mailed to the water right holders 
downstream of Lake Conroe on March 23, 2011.  The deadline for hearing requests 
was April 28, 2011.  The hearing requestors and the MUDs have been in settlement 
discussions for some time. 
 
The draft permit authorizes the MUDs to use the bed and banks of Lake Conroe to 
convey their current and future groundwater-based return flows for subsequent 
diversion and reuse of up to 1,008.86 acre feet per year for municipal, industrial and 
agricultural purposes within their service areas in Montgomery County in the San 
Antonio River Basin. Special Conditions are that the diversions are dependent upon 
potentially interruptible return flows or discharges and are subject to reduction if the 
return flows are not available to fully satisfy the permit, that permittees must 
maintain an accounting plan that will enable them to divert and use groundwater-
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based return flows in accordance with the permit, that discharging and diverting 
return flows in excess of the MUDs’ current water quality permit will require an 
amendment to the permit, that implementing measures to minimize impacts to 
aquatic resources due to entrainment or impingement are required, and requiring a 
measuring device to account for the water diverted from Lake Conroe.  Also, the 
Special Conditions provide that if the diversion point is on the perimeter of the 
reservoir, the MUDs must obtain an easement or agreement for the installation of 
diversion works on any land owned by SJRA and Houston. If the diversion point 
location is on someone else’s land, the MUDs must also obtain the appropriate 
easements. 
 
As stated above, the Special Conditions require the MUDs to have an accounting plan 
for this application.  The approved accounting plan currently requires the MUDs to 
discharge and divert the water within 24 hours. 
 

III.  LEGAL AUTHORITY FOR AFFECTED PERSON STATUS 
 

Pursuant to 30 Tex. Admin. Code § 55.251(a), the following may request a contested 
case hearing on water rights applications: the Commission, the Executive Director, 
the applicant, and affected persons when authorized by law.  Affected persons are 
authorized to submit hearing requests for water rights applications under Tex. Water 
Code § 11.132(a).  The Commission, on the request of any affected person, shall 
hold a hearing on a water rights application.  The procedures for determining 
whether a hearing requestor is an affected person and whether the hearing request 
is valid are set forth in 30 Tex. Admin. Code §§ 55.250-55.256, which apply to water 
rights applications such as this one that were declared administratively complete 
after September 1, 1999. 

An affected person is “one who has a personal justiciable interest related to a legal 
right, duty, privilege, power, or economic interest affected by the application.”  
30 Tex. Admin. Code § 55.256(a).  An interest “common to members of the general 
public” does not qualify as a personal justiciable interest.  Id. 

Governmental entities with authority under state law over issues contemplated by 
the application may be considered affected persons.  30 Tex. Admin. Code 
§ 55.256(b). 

To determine whether a hearing requestor is an affected person, all relevant factors 
must be considered.  30 Tex. Admin. Code § 55.256(c).  These factors include, but 
are not limited to: 

 
(1) Whether the interest claimed is one protected by the law under which the 

application will be considered; 
 

(2) Distance restrictions or other limitations imposed by law on the affected 
interest; 

 
(3) Whether a reasonable relationship exists between the interest claimed and 

the activity regulated; 
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(4) Likely impact of the regulated activity on the health, safety, and use of 

property of the person; 
 

(5) Likely impact of the regulated activity on use of the impacted natural 
resource by the person; and 

 
(6) For governmental entities, their statutory authority over or interest in the 

issues relevant to the application. 
 
A hearing request by a group or association must meet the requirements set forth in 
30 Tex. Admin. Code § 55.252(a).  There are three requirements.  First, at least one 
member of the group or association would have standing to request a hearing on his 
or her own.  Second, the interests that the group or association seeks to protect 
must be germane to its purpose.  Third, neither the claim asserted nor the relief 
requested by the group or association requires participation of the individual 
member(s) in the case. 

A hearing request must substantially comply with the four requirements set forth in 
30 Tex. Admin. Code § 55.251(c): 

 
(1) Give the name, address, and daytime telephone number of the person filing 

the request.  If made by a group or association, the request must identify 
one person by who shall be responsible for receiving all official 
communications for the group, with the person’s name, address, daytime 
telephone number and facsimile number if possible. 

 
(2) Identify the person’s personal justiciable interest affected by the 

application, including a written statement explaining the requestor’s 
location and distance relative to the application activity and how/ why the 
requestor believes he or she will be affected by the activity in a manner not 
common to members of the general public. 

 
(3) Request a contested case hearing. 

 
(4) Provide any other information specified in the public notice of the 

application. 
 

The request for a contested case hearing must be filed with the Commission’s Chief 
Clerk during the public comment period.  30 Tex. Admin. Code § 55.251(d). 

The Commission must grant a request for a contested case hearing made by an 
affected person if the request complies with the requirements of 30 Tex. Admin. 
Code § 55.251; is timely filed with the Chief Clerk; and is pursuant to a right to 
hearing authorized by law.  30 Tex. Admin Code § 55.255(b)(2).  
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IV.  DISCUSSION 
 

Hearing Requests: 
 
Both hearing requests meet the administrative requirements of 30 Tex. Admin. Code 
§ 55.251(c).  The hearing requests are attached as Attachment A.  A map showing 
the location of the MUDs’ proposed bed and banks and the requestors’ water rights is 
attached as Attachment B. 

Houston 

Houston is part owner of the Certificate of Adjudication for Lake Conroe.  It contends 
that this proposed permit may directly injure or impact Houston’s water rights, 
particularly its right in Lake Conroe, associated contracts, and the health, safety and 
well-being of the people and environment reliant on the San Jacinto River Basin.  
Houston relies upon the San Jacinto River Basin for municipal water supplies and 
holds multiple water rights in the basin, including Lake Houston.  Houston states that 
it has not consented to the use of Lake Conroe by the MUDs, and that the MUDs have 
no easements or agreements for the use of Lake Conroe or the waterfront properties 
needed for the MUDs to construct diversion works. 

Recommendation:  Grant the hearing request.  This application could impact 
the water rights for Lake Conroe, which is being used to transport the groundwater-
based effluent, if there is not adequate accounting for the discharge and diversion of 
these return flows. Therefore, the hearing request shows that the interest claimed is 
one protected by the law under which the application will be considered under 
Section 55.256(c)(1), and that there may be an impact of the regulated activity on 
the health, safety, and use of property of the person under Section 55.256(c)(4). 
 

SJRA 

SJRA argues that if the draft permit as currently written is issued it may significantly 
impact its real property interests, including its water rights in the San Jacinto River 
Basin and the water supplies that result from such rights.  SJRA states that the draft 
permit allows the MUDs to utilize Lake Conroe without acknowledging that this 
authorization will consume available storage in and use of the bed and banks of Lake 
Conroe.  It argues that the MUDs should secure a water right in Lake Conroe for the 
use of storage space, should obtain a real property interest for the diversion of water 
from Lake Conroe, address the impact that the proposed diversions will have on Lake 
Conroe and its existing uses, address the impact that the proposed diversions will 
have on navigation within the lake, and require the SJRA or the City’s consent for the 
use of and diversion of water from Lake Conroe. 

Recommendation:  Grant the hearing request.  This application could impact 
the water rights for Lake Conroe, which is being used to transport the groundwater-
based effluent, if there is not adequate accounting for the discharge and diversion of 
these return flows. Therefore, the hearing request shows that the interest claimed is 
one protected by the law under which the application will be considered under 
Section 55.256(c)(1), and that there may be an impact of the regulated activity on 
the health, safety, and use of property of the person under Section 55.256(c)(4). 
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V.  CONCLUSION 
 

Grant SJRA’s and Houston’s hearing requests. 

 
Respectfully submitted, 
 
Richard A. Hyde, P.E. 
Executive Director 
 
Caroline Sweeney, Deputy Director 
Office of Legal Services 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
by___________________________ 
Robin Smith 
State Bar of Texas No. 18645600 
Environmental Law Division, MC 173 
P.O. Box 13087 
Austin, Texas 78711 3087 
(512) 239-0463 
(512) 239-0606 (FAX) 
Robin.Smith@tceq.texas.gov 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that on this 29th day of August 2016, a true and correct copy of the 
Executive Director’s Response to Hearing Requests was filed with the Chief Clerk of 
the Texas Commission on Environmental Quality and sent to the persons on the 
attached Mailing List. 
 
 

____________________________ 
Robin Smith, Staff Attorney 
Environmental Law Division



 

 
MAILING LIST 

MONTGOMERY COUNTY MUNICIPAL UTILITY DISTRICT 
NOS. 8& 9 

DOCKET NO. 2016-0469-WR; WRPERM 12510 
 
FOR THE APPLICANT: 
 
Carolyn Ahrens 
Booth Ahrens & Werkenthin PC 
206 East 9th Street, Suite 1501 
Austin, Texas 78701-4423 
Tel: (512) 472-3263 
Fax: (512) 473-2609 
carolyn@baw.com 
 
FOR THE EXECUTIVE DIRECTOR: 
via electronic mail: 
 
Todd Galiga, Senior Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division, MC-173 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-0600 
Fax: (512) 239-0606 
todd.galiga@tceq.texas.gov 
 
Chris Kozlowski, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Availability Division, MC-160 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-1801 
Fax: (512) 239-2214 
chris.kozlowski@tceq.texas.gov 
 
Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program, MC-108 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4000 
Fax: (512) 239-5678 
brian.christian@tceq.texas.gov 

FOR PUBLIC INTEREST COUNSEL: 
via electronic mail: 
 
Vic McWherter, Public Interest Counsel 
Texas Commission on Environmental 
Quality 
Public Interest Counsel, MC-103 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-6363 
Fax: (512) 239-6377 
vic.mcwherter@tceq.texas.gov 
 
FOR ALTERNATIVE DISPUTE RESOLUTION: 
via electronic mail: 
 
Kyle Lucas 
Texas Commission on Environmental 
Quality 
Alternative Dispute Resolution, MC-222 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-4010 
Fax: (512) 239-4015 
kyle.lucas@tceq.texas.gov 
 
FOR THE CHIEF CLERK: 
via electronic filing: 
 
Bridget C. Bohac 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Tel: (512) 239-3300 
Fax: (512) 239-3311 

mailto:carolyn@baw.com
mailto:todd.galiga@tceq.texas.gov
mailto:chris.kozlowski@tceq.texas.gov
mailto:brian.christian@tceq.texas.gov
mailto:vic.mcwherter@tceq.texas.gov
mailto:kyle.lucas@tceq.texas.gov


REQUESTER(S): 
 
Edmond R. McCarthy, Jr. 
Jackson Sjoberg McCarthy & Townsend, L.L.P. 
711 West 7th Street 
Austin, Texas 78701-2711 
emccarthy@jacksonsjoberg.com 
 
Martin C. Rochelle 
Lloyd Gosselink Rochelle & Townsend, 
P.C. 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701-2478 
mrochelle@lglawfirm.com 

WITHDRAWAL OF REQUEST(S): 
 
Augustus Campbell 
900 Bagby Street, Floor 4 
Houston, Texas 77002-2527 
augustus.campbell@houstontx.gov 
 
Mike Mooney 
P.O. Box 329 
Conroe, Texas 77305-0329 
 
Marcus L. Winberry 
City of Conroe 
P.O. Box 3066 
Conroe, Texas 77305-3066

mailto:emccarthy@jacksonsjoberg.com
mailto:info@lglawfirm.com
mailto:augustus.campbell@houstontx.gov


Attachment A 
Hearing Requests  























































 

Attachment B 
Map of MUDs’ Proposed Bed and Banks and Hearing Requestors’ 

Diversion Points 
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